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CHAPTEE  VII. 

Companies  (Eailway  and  Other  Public  Companies.) 


Sect.  1.  Bailway  Companies.  Pakt  I. 


1.  The  directors  of  a  railway  company  are  not  justiiied  in  acting  Directors  of 
on  an  old  resolution  authorizing  the  issuing  of  shares,  after  the  ptny  must  not 
particular  purpose  for  which  the  authority  was  given  has  ceased  to  ^^^  th'^'^^ur- 
be  available ;   nor  in  issuing  shares,  supposing  them  to  have  the  pose  for  which 

,  ,.  .  .    „  authority 

power,  for  the  express  purpose  of   creating  votes  to  influence  a  given  has 

1  ,.  J        '   .    .        ,.  Ml    u      •  J   J.  ceased;  nor, to 

coming  general  meeting,  and  an  injunction  will  be  issued  to  re-  create  votes  to 

strain  the  issue  of  such  shares,  it  not  being  a  question  of  the  ™fl'^enoe  a 

°         '■  coming 

internal  management  of  the  company^  but  an  attempt  on  the  part  general 
of  the  directors  to  prevent  such  management-  from  being  legiti- 
mately carried  on  (1).  And  although  it  is  competent  to  directors  of  Directors  of 
every  railway  company,  on  complying  with  the  Wharncliffe  order,  pany  will  be 
to  apply  to  Parliament  for  an  extended  line,  or  for  any  other  ex-  ^.tfravinff 

tension  of  their  powers,  they  will  be  restrained  from  defraying  the  expense  of 

.  1  application  to 

expenses  of  such  application  out  of  the  assets  of  the  company,  and  Paiiiament  for 

J,  .        .  1  i.  •  J.      t,        1  •       j.1.  extension  of 

from  issuing  new  suares  purporting  to  be  snares  in  the  com-  powers,  and 
pany,  except  for  the  purposes  and  under  the  powers  of  existing  ^""^  issuing 
Acts  (2).  except  under  existing  powers. 

2.  Where  a  railway  company,  after  exhausting  their  parliamen-  The  issue  of 
tary  borrowing  powers,  issued  bonds  in  the  form  known  as  Lloyd's  (after  ex™  ^' 
bonds,  viz.,  an  acknowledgment  of  debt  and  a  covenant  to  pay  j^austing  par- 
with  interest  on  a  future  day,  partly  to  a  contractor,  the  price  of  borrowing 
works  performed  by  him  for  the  company,  and  partly  to  persons  able  at  a 
who  supplied  a  parliamentary  deposit,  and  at  the  time  of  the  issue  a^corTtractor" 
the  company  was  promoting  or  contemplating  a  bill,  which  was  foi_work done, 
ultimately  passed,  to  enable  them  to  raise  further  share  and  loan  supplying  par- 

(1)  Eraser  v.    Whalley,  Oariside  v.  (2)   Vance  v.  East  Lancashire  Eailiv. 

Whallcy,  2  H.  &  M.  10.  Co.,  3  K.  &  J.  50. 
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Paet  I.      capital ;  Vice-ChaDcellor  Sir  W.  P.  Wood  held,  upon  demurrer, 
^°Seo™  l  "■  that  these  facts  would  not  justify  the  Court  in  declaring  the  bonds 
liamentar        illegal,  although  the  bonds  were  in  excess  of  the  authorized  capi- 
deposit  (here)  tal  and  the  borrowing  powers  granted  to  the  company  by  Parlia- 
^^"^ '      ment.     But  the  Vice-Chancellor  said  that  if  the  company  were 
about  to  apply  for  an  Act,  and  to  issue  such  bonds  for  raising  the 
money  required  for  the  parliamentary  deposit,  it  was  possible  the 
Court  might  restrain  them  from  so  doing  ;  but  that  that  was  very 
different  from  interfering  after  the  money  had  been  raised  and  em- 
ployed, lond  fide  and  successfully,  for  the  purpose  of  obtaining  the 
further  Act  (1). 
It  Is  sufficient      3.  It  is  not  necessary,  in  order  to  entitle  a  railway  company  to 
railway  com-   take  lands  for  the  purposes  of  their  works,  that  the  particular 
tends  K  they    works  should  appear  on  the  deposited  plans.     It  is  suiScient  that 
are  within  the  ^j^g  jg^^^  should  be  within  the  limits  of  deviation  delineated  on  the 

limits  01  devia- 
tion; the  par-  p]an  (2). 
ticular  works 
need  not  appear  on  deposited  plans. 

Valuation  of       4.  A  valuation  of  a  house  taken  by  a  railway  company,  by  a 

Teyor  not^"'^'  Surveyor  who  did  not  enter  the  house  valued,  is  not  a  proper  valua- 

entering  ^ion  (3).  And  a  bond  conditioned  for  payment  "  at  any  time  here- 

house,  not  a  ^    ^  _      _  '^    ■'  •'         _        _ 

proper  one.  after,"  on  deposit  in  the  bank  for  the  benefit  of  the  parties  inte- 
T)ayment°"at  rested  of  the  purchase-money  or  compensation,  is  not  a  proper 
any  time  here-  bond,  and  is  a  departure    from  the  85th  section    of  the  Lands 

alter     is  not 

a  proper  bond,  Clauses  Consolidation  Act,  and  an  order  was  made  restraioing  the 

andisadepar-  „  ^,.  .  ,.,  i,.it 

turefrom  sect,  company  irom  takmg  possession  until  a  proper  valuation  had 
Claifses^Con-  ^^^^  made  and  proper  bond  given,  or  a  jury  had  pronounced  their 
solidationAct.  verdict,  and  the  money  had  been  deposited  (4). 
Party  having  5.  A  Written  agreement,  void  at  Law  but  equivalent  in  Equity  to 
leas(?is  en-  ^  ^  lease,  is  an  interest  greater  than  a  yearly  tenancy  within  the  Lands 
titled^  to  have^  Clauses  Consolidation  Act,  and  a  tenant  having  and  producing  such 

tained  (and     an  agreement  is  not  liable  to  have  the  value  of  his  interest  assessed 

not  by  justices  .       .  ,  nm      i-    i         i 

under  s.  121)    by  two  justices  Under  sect.  Izl  ot  that  Act,  and  the  company  w^as 

tmcate^and^'"'  restrained  from  dealing  with  the  property  until  the  value  of  the 

^0°/™'^™  plaintiff's  interest  had  been  ascertained,  or  the  certificate  and  bond 
sect.  00  or        ■*■ 

(1)  White  V.  Garmarthen  and  Car-      Co.,  32  Beav.  341. 

digan  Eailw.   Co.,  1   H.    &  M.    786;  (3)  Cotter  y.  Metropolitan  Sailw.  Co  , 

33  L.  J.  (Oh.)  93  ;  12  W.  K.  68.  10  Jur.  (N.  S.)  1014  ;  12  W.  B.  1021.' 

(2)  Willi  V.   South  Western  ruiilw.  (4)  lb. 
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required  by  the  Act  (sect.  85)  had  been  obtained  and  Lands  Clauses      Paet  i. 

Consolidation   Chapter  VII. 
given  (1).  Act.  Sect.  1, 

6.  The  Court  has  not  jurisdiction  to  decree  the  specific  perform-  j^q  specific 

ance  of  a  contract  for  which  the  consideration  on  the  part  of  the  perfoimance 

■-    _  of  contract 

plaintiff  is  the  execution  of  certain  works  which  the  Court  is  unable  -whcietbe  con- 

td  superintend  (2) ;  therefore,  where  a  bill  stated  an  agreement  execution  of 

to  employ  the  plaintiffs  as  contractors  for  making  a  railway,  and  couit^Jannot 

to  pay  for  the  works  in  debentures  and  shares  of  the  company,  on  superintend. 

a  motion  in  the  terras  of  the  prayer  of  the  bill,  the  Court  refused 

an  injunction  to  restrain  the  company  from  permitting  any  other 

except   the  plaintiffs   from  constructing  the    railway,  and  from 

parting  with  the  debentures  and  transferring  the  shares  to  another 

Brighton  Company  in  derogation  of  the  plaintiffs'  rights,  to  which 

(the  Brighton)   company,  the  former  (B.  U.  &  T.  W.  Eailway 

Company)  had  arranged  for  the  sale  of  their  undertaking.     And  Injunction 

though  where  a  contract  contains  an  express  negative  covenant,  fe^train 

and  complete  justice  can  be  done  between  the  parties,  the  Court  breach  of  ex- 
r  ■>  1  '  press  negative 

will  grant  an  injunction  to  restrain  a  breach  of  the  negative  cove-  covenants 
nant ;  yet  the  Court  rarely  interferes  where  there  is  no  distinct  piete  justice 
negative  stipulation,  but  the  negative  obligation  is  inferred  only  ^^°  cour™^' 
from  the  positive  contract  (3).     And  if  an  agreement  involve  per-  ^^rely  inter- 
sonal  service,  and  as  such  is  one  of  which  the  Court  is  not  in  the  the  negative 
habit  of  granting  a  decree  for  specific  performance,  the  Court  will  inferred  only 
not  interfere  by  injunction  to  restrain  a  company  from  acting  up  to  [iv^ooSract!" 
a  resolution  dispensing  with  such  personal  service ;  so  held  by  Vice-  if  agreement 
Chancellor  Sir  W.  P.  Wood  in  a  case  where  an  agreement  had  aonal  service, 
been  entered  into  by  carriers  and  a  railway  company  by  which  restoilclm-' 
duties  were  to  be  performed  by  the  carriers  in  loading  and  unload-  V'>-°-y  dispen- 

'■  .  .  sms;  with  such 

ing  goods  at  the  termini  of  the  railway ;  and  it  was  declared  and  personal 
understood  between  the  parties  that  it  was  not  the  intention  of  the 
company  to  take  such  duties  into  their  own  hands,  unless  their 
interests  should  appear  to  them  absolutely  so  to  require,  in  conse- 
quence of  such  duties  not  having  been  performed  satisfactorily  by 
the  ao-ents  (the  carriers)  or  by  the  servants  under  their  control; 

(1)  Sweetmanv.  Metropolitan  Railw.  (2)  Peio  v.  Brighton,   Uclefield,  and 

Co.   1  H.  &  M.  543;   vide  Rogers  v.  Tunhridge  Wells  Bailw.  Co.,  ITi.  &M. 

Hull  Dock  Company,  10  Jur.  (N.  S.)  468 ;  32  L.  J.  (Ch.)  677. 

1245.  (3)  ll'- 
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Part  I.      and  the  company  afterwards  came  to  a  resolution  that  the  system 

^''sEorZ"'  of  dealing  with  the  goods  traffic  inside  the  then  station  and  other 

London  stations  of  the  company  was  unsatisfactory,  and  that  the 

interests  of  the  company  required  that  the  loading  and  unloading 

of  the  goods  traffic  in  such  stations  should  be  performed  by  the 

company  themselves  (1).     So  in  Home  v.  North  Wedern  Railway 

Company  (2)  the  same  Vice-Chancellor  held  that  the  Court  would 

not  interfere  by  injunction  to  restrain  a  railway  company  from 

determining,  even  upon  a  notice  which  may  be  irregular  and 

insufficient,  an  agreement  with  contractors  for  the  performance 

of  certain  duties  in  reference  to  the  goods  traffic  of  the  line,  the 

agreement  involving  personal  service,  and  as  such  being  one  of 

which  the  Court  would  not  grant  specific  performance. 

House  and  7.  Where  a  person  held  under  the  same  lease  a  piece  of  ground  on 

Sde^rfroad     ^^^  south  side  of  a  public  road  on  which  his  house  and  garden  were 

and  pleasure    situate,  and  a  corresponding  piece  of  ground  of  equal  width  on  the 

other  side,  are  north  side,  on  which  he  was  prohibited  from  building,  but  it  was  used 

not  parts  of  a   j,       .^  „  x-  i      i  j  -i 

house  within  lor  the  purpose  01  recreation  and  pleasure,  and  a  railway  company 
Lands^ciauses  ^^^  desirous  of  taking  the  north  piece  only  ;  the  Court  refused,  on 
Consolidation  motion,  to  Compel  them  to  take  both,  as  being  parts  of  a  house  within 
nor  a  field  the  92nd  Section  of  the  Lands  Clauses  Consolidation  Act  (3).  So, 
garfen  of  ^  field,  separated  from  the  garden  of  a  house  by  a  ha-ha,  traversed 
house  by  a      |j„  ^  gravel  walk  leading  to  a  coachman's  house  at  the  further  end, 

ha-ha,  and  J       a  a 

gravel  walk,    and  used  occasionally  for  purposes  of  pleasure  (as  archery  and  danc- 
ing) though  chiefly  as  pasture  for  cows,  was  held  not  to  be  part  of  the 
house  within  the  same  section  (4).     And  that  section  is  applicable 
although  the  landowner  may  have  only  a  leasehold  interest  (5). 
Landowner  8.  A  landowner,  part  of  whose  house,  within  the  meaning  of  the 

pe?whofe  of""  ^  ^i^t.  c.  18,  s.  92,  is  taken  by  a  railway  company,  cannot  compel 
land  to  be  ^t^q  company  to  take  any  portion  beyond  what  it  requires  less  than 
the  whole;  semhle,  joer  Lord  Justice  Turner,  agreeing  with  the 
Company  com-  Master  of  the  Eolls  Sir  J.  Romilly  (6).  But  where  a  railway  com- 
whole,  and*^  "  pany  had  given  notice  to  the  plaintiffs  of  their  intention  to  take  a 
verbal  agree-'  P^''*  °^  ^'^  property,  and  the  surveyors  of  the  parties  met,  and  it  was 
™®''*-  (1)  Chaplin  V .  North  Western  Sailw.  (4)  Pulling   v.   London,   Chatham, 

Co.,  5  L.  T.  (N.  S.)  601.  and  Dover  Bailw.  Co.,  10  Jur.  (N.S.) 

(2)  10  W.  R.  170.  665  ;  33  L.  J.  Oh.  505. 

(3)  Fergusonv.  London  and  Brighton  (5)  lb. 
Bailw.  Co.,  33  Beav.  103.  (6)  lb. 
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verbally  agreed  that  the  company  would  take  the  whole  of  the      Pabt  i. 

,  ,  .  .  ,  ^,11    Chapter  VII. 

property,  but  there  was  no  written  notice  on  the  part  ol  the  Jand-      sect.  i. 

owner  requiring  the  company  to  take  the  whole,  and  the  company, 

however,  proceeded  to  have  part  of  the  property  valued,  and  to 

pay  the  money  into  Court,  and  to  take  compulsory  possession  of 

that  part  of  the  property,  and  thereupon  the  plaintiff  filed  his  bill 

for  an  injunction  to  restrain  them,  and  to  compel  them  to  take 

the  whole ;  Vice-Chancellor   Sir   J.  Stuart  held  that  the  course 

which  the  plaintiff  had  taken  was  that  which  he  had  a  right  to  take, 

and  that  he  was  entitled  to  all  the  costs  of  the  suit  (1).     Where 

a  railway  company  gave  to  the  plaintiffs  notice  to  treat  for  the 

purchase  of  a  portion  of  a  piece,  of  land  ;  and  the  plaintiffs  gave  the 

company  a  counter  notice  to  take  the  whole,  and  the  company  paid 

into  Court  the  value  of  the  portion  of  the  piece  of  land  described  in 

their  notice  to  treat,  and  gave  to  the  plaintiffs  the  usual  bond  for 

the  amount,  and  went  into  possession  of  the  portion  ;  in  a  suit  for 

a  declaration  that  the  company  was  bound  to  purchase  the  whole  of 

the  premises  comprised  in  the  counter  notice,  and  for  an  injunction 

to  restrain  the  company  from  taking  any  further  proceedings  to 

entitle  themselves  to  a  part  of  the  premises  without  taking  the 

whole,  it  was  declared  that  the  company  was  so  bound,  and  an 

inquiry  was  directed  as  to  title,  reserving  further  consideration  ;  and 

the  title  having  been  found  good,  but  the  company  not  having  gone 

into  possession  of  the  rest  of  the  premises  described  in  the  counter 

notice,  or  taken  any  further  steps,  it  was  held  by  Vice-Chancellor 

Sir  W.  M.  James,  on  further  consideration,  that  the  plaintiffs  were 

entitled  to  an  order  compelling  the  company  forthwith  to  take  all 

necessary  and  proper  proceedings  under  the  Lands  Clauses  Act 

for  the  purpose  of  ascertaining  the  amount  to  be  paid  by  them  to 

the  plaintiffs  as  the  value  of  the  premises  (2).    And  under  sect.  92  of 

the  8  Vict.  c.  18,  a  company  was  held  bound  to  purchase  the 

whole  of  a  property,  although   consisting   of  three   new  houses 

erected  and  covered  in,  but  never  completed,  and  in  an  unfinished 

state,  which  had  fallen  into  a  state   of  great  dilapidation,  and 

although  the  company  only  required  a  portion  of  the  land  upon 

(1)  Binney    y.    Hammersmith   and  (2)  Mason  y.  London,  Chatham,  and 

City  Bailw.  Co.,  9  Jur.  (N.  S.)   773 ;      Dover  liaiH.  Co.,  L.  R.  7  Eq.   516  ; 
8  L.  T.  (N.  S.)  161.  38  L.  .J.  (Ch.)  371 ;  20  L.  T.  (N.  S)  773. 
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Part  I.      which  the  houses  stood,  which  land  was  intended  to  be  attached  to 
^'"sjmt*  1^^'  *^®  liouses  as  gardens  (1).     But  in  Fergusson  v.  London,  Brighton, 

^ ^"-'—  and  South  Coast  Railway  Company  (2),  the  Court  held  that  the 

"hoirar"in     word  "house,"  in  sect  92  of  the  8  Vict.  c.  18,  includes  only  what 
Lands  clLses  would  pass  by  a  conveyance  of  a  house,  and  does  not  include  a 

Consoiidatioa  QqI^  occupied  with  the  house,  which   is  not  necessary  to  the 

Act,  moludes  '^ 

only  what       occupation  of  the  house.     In  this  case  the  plaintiff  was  under  one 

a  conveyance  and  the  same  instrument  lessee  of  a  house  and  garden,  and  also  of 

and  nXffield  *  P^^*^®  °f  meadow  land,  separated  from  them  by  a  road  originally 

(here)  used     made  for  the  convenience  of  himself  and  the  lessees  of  the  adjoin- 

for  pleasure  r,     p    i 

and  not  of  ing  house,  but  afterwards  thrown  open  to  the  public ;  each  of  the 
separated  from  Other  lessees  had  also  a  strip  of  land  on  the  other  side  of  the  road; 
load^  ^^  ^  ^^^  these  strips  were  all  thrown  into  one  piece,  and  were  used  by  the 
lessees  in  common  as  a  cricket  and  pleasure-ground,  and  were  let 
by  them  to  a  butcher  for  grazing  purposes.  The  railway  company 
required  this  piece  of  land  for  its  line,  but  the  plaintiff  insisted 
that  the  company  must  take  his  house  and  garden  as  well,  and,  on 
the  company's  refusing  to  do  so,  filed  a  bill  for  an  injunction,  but  it 
was  held  by  Lord  Justice  Turner,  agreeing  with  the  Master  of  the 
Rolls,  Sir  J.  Eomilly,  but  dissentiente  Lord  Justice  Knight  Bruce, 
that  this  strip  of  land  was  not  included  in  the  word  "  house  "  as 
used  in  the  92nd  section,  inasmuch  as  it  was  for  pleasure  only,  and 
not  of  necessity  to  the  enjoyment  and  occupation  of  the  plaintifPs 
residence,  and  would  not  have  passed  by  a  conveyance  of  the  house 
simply  (3).  But  under  sect.  92  of  the  8  Vict.  c.  18,  a  railway 
company  was  held  bound  to  take  the  whole  property  where  it 
proposed  taking  only  a  part  of  the  garden  attached  to  a  dwelling- 
house,  thereby  cutting  off  the  end  of  the  garden  and  the  summer 
house  (4).  And  in  Hewson  v.  London  and  South  Western  Bailway 
Company  (5),  it  was  held  that  the  term  "  house  "  in  this  section  of 
the  Act  includes  everything  that  would  pass  under  an  ordinarv 
conveyance  of  a  house.  And  where  a  house  had  attached  to  it  a 
shrubbery  and  a  series  of  gardens  separated  by  walls,  but   all 

(1)  Alexander    v.     Crystal    Palace  (3)  lb. 

Railui.    Co.,  30  Beav.  556  ;  31   L.  J.  (4)  Cole  v.  West  London  and  Crystal 

(Ch.)  500;  8  Jur.  (N.  8.)  833.  Palace  Eailu:  Co.,  27  Beav.  242. 

(2)  33  L.  J.  (Ch.)  29  ;  9  Jur.  (N.  S.)  (5)  8  W.    E,.  467  ;   et   v.   King   v. 
776.  Wycombe  Bailw.  Co.,  28  Beav.  104. 
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connected  by  a  gravel  walk  passing  the  dividing  walls ;  Vice-Chan-      Part  I. 

cellor  Sir  W.  P.  Wood  held,  that  the  garden  farthest  from  the  ^^sect*l"" 

house,  and  inclosed  at  a  more  recent  period  than  the  others,  was 

part   of  the  house  within  the   meaning   of  the   Act,  so  that  a 

railway  company  could   not  take   it  without  taking   the   whole 

house.     And  where  the  trustees  of  a  charity  had  purchased  land, 

and  had  covenanted  to  erect  upon  it  buildings,  consisting  of  a  hall 

in  the  centre,  with  almshouses  (some  on  each  side  of  the  hall,  and 

others  forming  wings  of  the  main  building),  with  a  garden  in  the 

centre,  and  a  portion  was  to  be  built  within  a  specified  time,  and 

the  rest  as  funds  were  subscribed,  but  before  more  than  the  centre 

was  completed  a  railway  company  required  to  take  a  portion  of 

the  land  which,  when  the  design  was  completed,  would  be  part  of 

the  garden  in  front  of  one  of  the  intended  almshouses  ;  the  Lords  "House"  in 

Justices  (reversing  the  decision  of  Vice- Chan  cellor  Sir  W.  P.  Wood)  ^^^^  ^^^^^  j^ 

held,  that  the  land  was  part  of  a  house  within  the  meaning  of  the  ^*''  "'"'^^"f^'y 

'  r  o  a^j,^  legal,  if 

92nd  section  of  the  8  Vict.  c.  18,  and  that  the  word  "  house  "  in  not  universal 

that  section  must  be  interpreted  as  used  in  the  ordinary  and  legal,  Mrhich  the 

if  not  universal  sense,  in  which  the  law  understood  it  (1).     And  g^^^jj  ®'" 

where  A.  had  entered  into  an  agreement  with  the  owner  of  a  piece 

of  meadow  at  the  end  of  a  garden  attached  to  a  house  tenanted 

by  A.,  but  which  piece  of  meadow  was  in  the  occupation  of  B., 

that  when  the  land  so  occupied  by  B.  should  be  given  up  by  him 

the  owner  would  grant  a  lease  of  it  to  A.,  that  it  might  be  added 

to  the  garden  at  the  end  of  the  house  so  tenanted  by  A.,  but  before 

the  occupation  was  given  up  by  B.  (with  whom  A.  was  allowed  to 

occupy  the  meadow),  notice  had  been  given  by  a  railway  company 

that  they  required  a  corner  of  the  meadow  for  the  purposes  of  the 

railway,  and  after  possession  had  been  taken  by  the  company 

(without  prejudice  to  a  claim  by  A.  under  sect.  92  (2),  to  compel 

the  company  to  purchase  the  whole  of  the  house  and  premises) 

B.'s  occupancy  determined,  and  A.  obtained  a  lease  of  the  meadow  ; 

Vice-Chancellor  Sir  W.  P.  Wood  held,  that  the  meadow,  to  which 

A.  had  at  the  time  of  notice  only  a  right  to  be  acquired  at  a  future 

time  of  annexing  this  meadow  to  his  garden,  but  had  not  at  the 

time  actually  acquired  it,  did  not  form  "  part  of  the  house  "within 

(1)  Qrosvenor  {Lord)  v.  Hampstead      3  Jur.  (N.  8.)  1085  ;  26  L.  J.  (Ch.)  731. 
Junction  Bailw.  Co.,  1  De  G-.  &  J.  446  ;  (2)  Lands  Clauses  Consolidation  Act. 

3  E 
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Part  I.      the  Lands  Clauses  Act,  s.  92,  at  the  time  when  the  notice  to  treat 

Seot.  1.      was  served  ;  so  that  A.  could  not  compel  the  company  to  purchase 

A  oompanv^  *^^®  whole  of  this  house  and  premises  (1).     A  company  taking  a 

takin.;  a  manufactory  is  bound  to  take  as  part  thereof  the  trade  fixtures 
manufaotory  is  .  .  ,  .  ,  „  ,       . 

bound  to  take  therein.     If  a  tenant  m  exercismg  his  trade  puts  up  fixtures  he  is 

the'trade  fix°  entitled  to  removo  them,  if  he  does  so  within  the  term,  and  the 
tmes  therein,   tenant  of  a  house  is  also  entitled  to  remove  ornamental  fixtures  not 

The  term  "ma-  ,        .  ,  i        ,         ,     .  .j         i  i     -i      •  i      j- 

iiufaotoiy"  connected  with  trade,  they  being  considered  built  m  merely  tor  a 
eludes  what- "  temporary  domestic  purpose.  And  the  term  "  manufactory  "  in  sect. 
ever  are  fix-  92  (2)  includes  whatever  are  fixtures  (3).  The  proper  eonstnic- 
TJniicr  seot.  92  tion  of  sect.  92  of  the  8  Viet.  c.  18,  which  enacts  that  "  no  party 
shall  not  he  shall  at  any  time  be  required  to  sell  or  convey  to  the  promoters  of 
seU^a^nart  of  *^®  Undertaking  a  part  only  of  any  house,  or  other  building  or 
his  house,  if  manufactory,  if  such  party  be  willing  and  able  to  sell  and  convey 
company         the  whole,"  is,  that  a  landlord  shall  not  be  compelled  to  sell  a  part 

bGSfiii  to  6SGr- 

cise  compui-    of  his  house  if  before  the  company  has  begun  to  put  their  com- 

he  givel^'^^     pulsory  powers  in  motion,  he  gives  them  notice  to  take  the  whole. 

th'^^li*^  ^^^^  ^^^  ^  landowner,  who,  upon  being  served  by  a  company  with 

pending  treaty  notice  to  treat  for  a  part  of  his  property,  replies  by  claiming  a 

not  prevent     given  sum  for  the  part,  is  not  thereby  precluded,  if  that  sum  is 

requiringcom-  refused,  from  asserting  his  rights  under  that  section  to  require  the 

^^^}°}^^^    company  to  take  the  whole,  the  matter  being  still  in  treaty,  and 

the  company  not  having  proceeded  to  act  upon  their  .compulsory 

powers  (4).     A  wing  of  a  hospital,  joined  to  a  main  building  by  a 

wall  only,  but  used  for  the  like  purposes  as  the  main  building, 

and  the  garden  of  the  hospital,  are  parts  of  the  house  "  or  other 

building  "  forming  the  hospital  within  the  meaning  of  the  8  Vict. 

c.  18,  s.  92 ;  although  both  wing  and  garden  are  modern  additions 

to  an  ancient  edifice  ;   and  therefore  a  railway  company,  proposing 

to  take  a  part  of  such  wing  and  garden,  can  be  required  by  the 

If  railway       trustees  of  the  hospital  to  purchase  the  entire  hospital  (5).    Where 

^Zgnotice    a  railway  company  having,  under  8  Vict.  c.  18,  given  notice  of 

to  take  part  of  ^heir  intention  to  take  part  of  a  house  or  factory,  is  required  to 

toryisre-  q)  Chambers  v.  London,  Chatham.,  (i)  Gardner  v.  Charing  CivssSailw 

whoTe  com- ''^  "^^  Dover  Bailw.  Co.,  11  W.  R.  479.         Co.,  2  J.  &  H.  248 ;  10  W.  E.  120. 

pany  cannot  (2)  Lands  Clauses  Consolidation  Act.  (5)  St.  Thomas's  Hospital  {Oovernors) 

take  possession      ^3^  Oihson   v.    Hammersmith    and      v.  Charing  Cross  Bailw.  Co.,  1  J   &  H 

without  pay-     Gity  ^°»^«'-   Co-,  9  Jur.  (N.  S.)  221 ;      400  ;  7  Jur.  (N.  S.)  256  ;  3o'l.  J^  (Ch.) 

ing  in  under     32  L.  J,  (Ch.)  337.  395  ;  9  W.  R.  411 ;  4  L.  T.  (N.  S.)  13. 
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take  the  whole,  it  cannot  take  possession  of  the  part  it  requires      Pabt  I. 
without  paying  into  the  bank,  under  sect.  85,  the  value  of  the    "g^o™  i.    ' 
whole  which  it  is  required  to  take  (1).    Where  a  railway  company  — 
a  short  time  before  the  expiration  of  the  time  limited  by  their  Lands  Clauses 
Act  for  the  compulsory  purchase  or  taking  of  lands,  had  given  Act,  value  of 
a  notice  to  treat  for  the  purchase  of  the  right  .or  easement  of^f-^',  ^    ^ 

_  '      _    _  _  _    °  Notice  to  treat 

making  and  for  ever  maintaining  their  railway  by  throwing  a  for  purchase 
1-1  Til-  n  11  (here)  of  right 

bridge  over  a  yard  belongmg  to  a  manuiactory,  and  the  owner,  or  easement 

after  the  expiration  of  the  company's  compulsory  powers,  had  given  ™'y"g  ^  "ake^ 

a  counter  notice  under  the  92nd  section  of  the  Lands  Clauses  Con-  ^^^  "whole  of 

manufactory, 

solidation  Act,  8  Vict.  c.  18,  requiring  the  company  to  take  the  binding  on 
whole  of  the  manufactory ;  and  the  company  did  nothing  upon  the  (here)  after 
notice  and  counter  notice  for  nearly  twelve  months,  and  they  then  ^^^l^^ 
gave  a  notice  for  the  purchase  of  the  whole  manufactory,  and  pro- 
ceeded to  take  steps  for  summoning  a  jury  to  assess  its  value;  the 
Court  of  Appeal,  affirming  the  decision  of  Vice-Chancellor  Sir 
W.  P.  Wood,  but  upon  diiferent  grounds,  held,  on  an  application  by 
the  owner  for  an  injunction,  that  whether  the  original  notice  to 
treat  was  valid  or  not,  the  Court  could  not,  after  the  counter  notice 
which  had  beeu  given  by  the  landowner,  and  which  created  an 
equity  in  favour  of  the  company's  right  to  give  their  last  notice, 
interfere  with  the  proceedings  of  the  company ;  this  decision  being, 
however,  without  prejudice  to  any  steps  which  the  owner  might 
take  at  Law  to  stay  or  quash  those  proceedings  (2).  But  Lord 
Chancellor  Cranworth  said  that  his  impression  was,  that  a  notice  to 
take  an  easement  such  as  that  in  question  was  not  a  notice  war- 
ranted by  the  Lands  Clauses  Consolidation  Act ;  the  word  "  here- 
ditaments "  used  in  the  interpretation  clause  as  a  meaning  of  the 
word  "  lands,"  signifying  corporeal  hereditaments  (hereditaments 
which  may  be  the  subject  of  tenure,  which  a  right  of  way  cannot  be), 
and  therefore  not  including  a  right  of  way  (3).  And  the  same 
judge  was  also  of  opinion  that  such  a  notice  to  treat  as  that  above- 
mentioned  did  not  confer  on  the  owner  a  right  to  give  a  counter 

(1)  QUes  V.  London,  Chatham,  and  (2)  Pinchin  v.  London,  and  Black- 

Dover  Mailw.  Co.,  1  Dr.  &  Sm,  40 ;  wall  Railw.  Co.,  5  De  G.  M.  &  G.  851 ; 
Underwood  v.  Bedford  and  Cambridge  1  Jur.  (N.  S.)  368  ;  24  L.  J.  (Ch.)  405. 
Bailw.  Co.,  Dadson  v.  East  Kent  Railw.  (3)  lb. 

Co.,  7  Jur.  (N.  S.)  941. 
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Part  I.  notice  requiring  the  company  to  take  the  whole  of  the  manufactory ; 
*^"  Se™  1.^^'  because,  he  thought,  a  right  of  way  could  not  be  considered  as  part  of 
the  manufactory ;  but  a  right  upon,  in,  and  connected  with  the  manu- 
factory ;  and  the  same  judge  said  that  his  then  impression  was,  that 
when  a  valid  notice  has  been  given,  and  a  valid  counter  notice  has 
been  given,  that  that  was  a  substitution  of  the  counter  notice  for  the 
original  notice  ;  and  that  the  notice  and  counter  notice  constitute  one 
notice  for  the  purpose  of  enabling  the  jury  to  assess  the  value  of  the 
property  forming  the  subject  matter  of  the  amalgamated  notices  so 
constituting  one  notice  (1) ;  and  that  when  a  company  has  given  a 
valid  notice  to  take  land,  it  is  competent  to  the  landowner  to  apply 
at  once  for  a  mandamus  to  compel  the  company  to  proceed  (2) ;  and 
that  he  did  not  think  it  lay  in  the  plaintiff's  mouth  here  to  com- 
plain of  any  dela}^  the  delay  being  as  much  their  own  as  the  delay 
of  the  company ;  and  Lord  Justice  Turner  said,  that  the  plaintiffs 
by  their  own  conduct  had  created  a  counter  equity  against  them- 
selves by  having  given  the  notice  that  they  were  willing  to  sell ; 
that  they  had  led  the  company  into  the  position  of  carrying  on 
the  works  upon  the  faith  that  they  would  complete  that  contract ; 
and,  in  his  opinion,  it  was  the  bounden  duty  of  the  Court  to  put  the 
plaintiffs  upon  the  terms  to  sell  the  whole  manufactory  to  the 
company ;  and  that  that  undertaking  was  properly  imposed  by 
the  Vice-Chancellor,  and  that  the  effect  of  that  undertaking  was, 
in  Equity,  to  bind  them  to  sell  and  convey  to  the  company  (3). 
Upon  the  construction  of  the  18th,  21st,  23rd,  and  92nd  sections 
of  the  Lands  Clauses  Consolidation  Act,  8  Vict.  c.  18,  after  a 
notice  under  the  18th  section  to  take  part  of  a  manufactory,  and  a 
counter  notice  under  the  92nd  section,  it  is  not  necessary  that  there 
should  be  a  formal  notice  by  the  company,  under  the  18th  section, 
before  summoning  a  jury  under  the  23rd  section;  but  under  the 
21st  section  the  company  must  give  a  reasonable  opportunity  to  the 
landowner  to  agree  with  them  before  causing  a  jury  to  be  sum- 
moned (4) ;  and  in  this  case  it  was  held  that  the  opportunity 

(1)  Pinchin  V.  London  and  Slack-  (3)  Pinchin  v.  London  and  Black- 
wall  Railw.  Co.,  5  De  Gr.  M.  &  G.  851 ;  wall  Sailw.  Co.,  5  De  G  M  &  G  '^■il  • 
1  Jur.  (N.  S.)  3B8  ;  24  L.  J.  (Oh.)  405.      1  Jur.  (N.  S.)  368  ;  24  L.  J.  (Ch.)  405.' 

(2)  Birminyham  and  Oxford  June-  (4)  Schwinge  v.  London  and  Black- 
tion  Mailw.  Co.  v.  The  Queen,  20  L.  J.  wall  Sailw.  Co.,  3  Sm.  &  Giff  30  • 
(Q'B-)  304.                                                  1  J„,..  (N.  S.)  368 ;  24  L.  J.  (Ch)  405.' 
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offered  by  a  subsequent  proposal  to  treat  for  the  purchase  of  the  Paet  i. 
whole  was  such  a  reasonable  notice  as  justified  the  company  giving  skct.  i. 
a  notice  of  summoning  a  jury  (1).  In  this  case,  on  the  30th  of 
June,  1853,  the  L.  and  B.  Railway  Company  had  given  the  plaintiff 
notice  that  they  should,  under  the  provisions  of  their  Acts  for 
widening  the  railway,  require  the  messuage  in  which  he  resided, 
and  such  portions  of  the  yard  as  would  be  requisite  for  the  sites  of 
the  piers,  and  for  the  right  or  easement  of  making  and  maintain- 
ing the  widening  over  the  intermediate  spaces;  on  the  11th  of  July 
following  the  plaintiff  gave  the  railway  company  notice  under  the 
92nd  section  that  he  was  wilKng  and  able  to  sell  the  whole,  but 
declined  to  sell  a  part  of  his  property  ;  on  the  27th  of  July,  1853, 
the  compulsory  powers  of  the  company,  which  had  been  extended 
from  1819,  expired ;  negotiations  for  a  settlement  of  the  terms 
having  failed,  nothing  more  was  done  by  either  party  until  the  2nd 
of  November,  1854,  when  the  railway  company  gave  the  plaintiff 
notice  that  they  intended  to  issue  their  warrant  to  the  sheriff  for 
summoning  a  jury  to  assess  the  price  or  compensation  to  be  paid 
to  the  plaintiff  for  the  whole  of  his  property.  On  a  motion  for  an 
injunction  to  restrain  the  railway  company  from  summoning  a  jury, 
from  taking  any  proceedings  at  Law  against  the  plaintiff,  and  from 
taking  possession  of  the  property,  Vice-Chancellor  Sir  J.  Stuart 
held,  that  as  the  railway  company  before  the  expiration  of  their 
compulsory  powers  gave  notice  to  take  part  of  the  plaintiff's  pro- 
perty, and  as  the  plaintiff  within  the  time  limited  gave  notice  to 
the  company  to  take  the  whole  of  his  property,  it  was  not  neces- 
sary that  the  company  should,  upon  the  construction  of  the  Acts  of 
Parliament,  signify  their  assent  to  take  the  whole  before  the  expi- 
ration of  their  compulsory  powers ;  and,  therefore,  a  letter  written 
on  the  9th  of  September,  1854,  was  a  sufficient  assent  by  the  com- 
pany of  their  disposition  to  treat  for  the  purchase  of  the  whole 
property ;  and  that  upon  the  authority  of  Pinchin's  Case,  that  the 
effect  of  the  counter  notice  to  take  the  whole  did  not  operate  to 
destroy,  but  only  to  suspend  the  original  notice  to  take  a  part  of 
the  property ;  and,  senible,  that  the  term  of  twenty-one  days  men- 
tioned in  the  21st  section,  and  included  in  the  original  notice,  does 

(1.)  Schwinge  v.  London  and  BlachwaU  Railw.  Co.,  3  Sm.  &  Gitf.  30 ; 
1  Jur.(N.  S.)  368  ;  24  L.  J.  (Oh.)  405. 
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Pabt  I.      not  apply  to  the  case  of  a  notice  given  under  the  92nd  section,  to 
'  Ohaptbk  VII 

Sect.  1.     tf'ke  the  whole  of  the  property  ;  and  further,  that  as  a  fair  oppor- 

tunity  to  treat  and  agree  upon  a  price  for  the  property  had  been 
given  to  the  plaintiff,  and  as  the  parties  could  not  agree  upon  the 
amount  of  compensation,  a  jury  might  be  resorted  to  by  the  rail- 
CoUasea  Way  company,  and  the  motion  was  refused  (1) .  But  where,  in  1847, 
amanuCtory.  *^®  ^-  ^-  Railway  Company  had  given  notice  to  S.  of  their  inten- 
tion to  take  his  dwelling-house  and  certain  cottages,  all  separated 
from  a  manufactory  carried  on  by  S.  only  by  a  road;  which 
cottages  were  used  as  warehouses,  and  were  the  only  warehouses 
used  in  connexion  with  the  manufactory  ;  Vice-Chancellor  Sir 
W.  P.  Wood  held,  that  the  cottages  were  part  of  the  manufactory, 
and  that  the  company  could  be  compelled  to  take  the  whole  manu- 
factory (2)  :  but,  qusere,  whether  the  dwelling-house  also  could 
have  been  considered  as  part  of  the  works,  so  as  that  if  the  dwel- 
ling-house only  had  been  taken  for  the  railway  works  the  company 
could  have  been  compelled  to  take  the  whole  also  (3).  The  com- 
pany, in  this  case,  not  having  taken  active  steps  on  the  notice 
of  1847,  S.  sued  a  mandamus  to  compel  them,  but  did  not 
prosecute  it ;  the  compulsory  powers  of  the  Act  of  1847  expired, 
and  were  renewed  by  an  Act  of  1852,  under  which  the  company 
again  issued  a  new  notice  respecting  the  premises  in  question ; 
the  plaintiff's  solicitor  afterwards  verbally  informed  the  defendant's 
solicitor  at  a  casual  meeting  that  the  plaintiif  wished  to  part 
with  the  whole,  and  not  a  part  only,  of  the  premises ;  the  com- 
pany, afterwards,  without  communication  with  the  plaintiff,  pro- 
cured their  surveyor  to  be  appointed  by  two  justices  under  the 
Lands  Clauses  Consolidation  Act,  1845,  who  valued  that  portion 
which  they  wished  to  take;  the  company  then  paid  that  sum 
into  Court,  and  executed  a  bond  under  the  Lands  Clauses  Con- 
Counter  notice  solidation  Act,  and  entered  and  commenced  work  •  the  Vice-Chan- 
wlS  (here)  cellor  held,  that  the  plaintiff  was  entitled  to  give  the  defendants 
^y  ^'"-  now,  by  his  bill,  notice  of  his  intention  to  part  with  the  whole  and 

not  a  part  only  of  the  premises,  and  an  injunction  was  granted 
accordingly,  restraining  the  company  from  entering  on  the   pre- 

(1)  Schwingev.  London  and  Black-  (2)  Spackmaiiv.  The  Oieut  Westent 

lucUl  Railw.    Co.,  3  Sm.   &  Giff.  30 ;      Railir.  Co.,  1  Jur.  (N.  S.)  790 
IJur.  (N.S.)368;  21  L.  J.  (Ch.)lOo.  (3)  lb. 
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mises  until  the  value  should  be  properly  ascertained  (1).     Where      PartI. 

a  company  had  given  notice  to  take  part  of  a  manufactory,  and      sect.  i. 

were  required  to  take  the  whole  under  the  92nd  section  of  the  wheTeTcom- 

Lands  Clauses  Consolidation  Act,  the  Lords  Justices  held,  thatP^y^'^^ 

.  given  notice 

they  could  not  escape  from  the  necessity  of  so  doing  by  changing  to  take  part  of 

their  plan,  and  passing  under  the  part  comprised  in  their  notice  by  and  ?3  re-""^' 

a  tunnel,  whether  such  a  proceeding  would  amount  to   taking  ^^''®'J  *?  *+?^^ 

a  part  of  the  manufactory  or  not ;  and  Lord  Cran worth  said  that  company  can- 
.      T       1  ,  .    .         1  „  not  escape  so 

he  was  inclined  to  the  opinion  that,  suppose  the  manufactory  was  doing  by 

at  the  top  of  a  hill,  and  you  were  burrowing  under  it  at  any  depth,  thek^fn. 
you  would  be  taking  part  of  the  manufactory  within  the  enactment, 
on  the  principle  of  the  maxim,  "  Oujus  est  solum,  ejus  'est  usque  ad 
inferos."     And  where  the  construction  of  an  Act  of  Parliament  Where  con- 
under  which  property  is  to  be  compulsorily  taken  is  doubtful,  it  Act  giving 
should  be  construed  most  favourably  to  those  who  seek  to  defend  "ompuisory 

*'  powers  of 

the  property  from  innovation  (2).     The  powers  for  the  compulsory  taking  pro- 
purchase  and  taking  of  lands  referred  to  in  the ^  123rd  section  of  ful,  it  should 
the  Lands  Clauses  Consolidation  Act,  are  powers  given  to  the  nM)s™avom-- 
several  promoters  of  the  several  special  Acts  in  which  that  Act^'^Jy*"*"?® 
might  be  incorporated,  and  not  several  powers  given  to  the  pro-  property. 
moters  of  each  special  Act ;  and  this  section  of  the  Lands  Clauses 
Consolidation  Act  refers  to  the  powers  given  by  the  Act  for  the 
purchase  and  taking  of  land,  and  not  to  the  powers  thereby  given 
for  carrying  into  effect  a  purchase  already  made  (3).     Where  the 
special  Act  of  a  railway  company  incorporated  so  much  of  the 
Lands  Clauses  Consolidation  Act  as  was  not  inconsistent  with  it, 
and  it  also  provided  that  such  parts  of  the  line  as  passed  through  a 
certain  specified  piece  of  land  should  be  arched  over,  so  as  to  afford 
to   the   owner  a  communication   between  severed  portions ;  the 
Court  held,  that  this  provision  was  not  inconsistent   with,  and 
therefore  did  not  exclude,  the  operation  of  sect.  92  of  the  Lands 
Clauses  Consolidation  Act,  which  provides,  that  no  party  shall  be 
required  to  sell  part  of  a  manufactory  if  he  shall  be  able  and 

(1)  Spackman  v.  The  Great  Western  (3)  Sparrow  v.   Oxford,  Worcester, 
Bailw.  Co.,  1  Jur.  (N.  S.)  790.    ,  and  Wolverhampton  Eailw.  Co.,  9  Hare, 

(2)  Sparrow  v.    Oxford,   Worcester,  436 ;  21  L.  J.  Ch.  (N.  S.)  731 ;  16  Jur. 
and  Wolverhampton  Eailw.  Co.,  2  De  G.  703. 

M.  &  G.  94. 
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Paet  I.  willing  to  sell  the  whole  (1).  And  land  included  in  the  same  wall 
Sect.  1.  with  tin-plate  works,  and  used  for  the  deposit  of  ashes  from  the 
Land  included  ^^rks,  was  held  to  be  part  of  a  manufactory  within  this  section, 
in  same  wall  although  the  two  portions  of  the  property  were  separated  by  a 
works, used  foi  road,  over  which  a  stranger  had  a  right  of  way  (2).  A  manufactory 
ashesfrom  sometimes  worked,  or  in  part  worked,  by  water-power,  had  a  reser- 
works,  IS  part  y^jj,  ^yhich  was  Supplied  by  a  goit  into  which  water  was  turned  out 

or  a  manii-  ^^  j        a 

factory  within  of  a  natural  river  at  some  distance  off ;   at  the  point  where  the 

sect.  92  of  .  .     .  '  .  ,  ,         , 

Lands  Clauses  goit  Commenced  there  was  a  weir  in  the  river ;  there  were  shuttles 
Act," though     fo^^  regulating  the  flow  of  water  into  the  goit,  and  a  mill-house  for 

(here)  ^j^g  occupation  of  a  man  whose  duty  it  was  to  attend  to  the  shuttles  ; 

separated  by  a  ^^  •' 

road.  a  railway  company  gave  notice  to  treat  for  certain  parcels  of  land, 

including  the  weir,  shuttle,  mill-house,  and  parts  of  the  bed  of  the 

river  (which   was  included  in  the  proprietor's  lease,  though   not 

forming  part  of  the  manufactory)  and  of  the  goit ;  they  proposed 

to  pass  over   the  shuttles,  weir,  mill-house,   river,  and  goit,   by 

bridges ;   Vice-Chancellor  Sir  Gr.  M.  Gififard  held,  that  they  were 

bound,  under  s.  92  of  the  Lands  Clauses  Consolidation  Act,  to  take 

the  whole  manufactory  (3). 

This  Court  9.  A  demurrer  to  a  bill  in  Equity, alleging  that  a  railway  company 

standing  17  &  having  undertaken  the  duty  of  carrying  goods  as  common  carriers  on 

jurildlctiou  ^'  "^^l^^^f  °f  *'^^  plaintiffs,  who  were  also  carriers,  instead  of  delivering 

upon  a  bill      them  to  the  plaintiffs,  to  whose  care  they  were  addressed  at  the 

complaining  of  .,.,., 

a  breach  of  an  station,  claimed  a  right  to  carry  them  to  the  customers  of  the 
a  railway  com-  plaintiffs,  was  overruled  with  costs  (4) ;  and  the  17  &  18  Vict.  c.  31 
Cluing*"  (*^^  Railway  and  Canal  Traffic  Act,  1854),  which  gives  power  to 
goods.  Courts  of  Common  Law  to  grant  the  preventive  remedy,  does  not, 

by  giving  a  concurrent  jurisdiction,  abridge  the  jurisdiction  of  the 

Court  of  Chancery  (5). 
Company  is         10-  Although  fixtures  may  be  trade  fixtures,  which  the  lessee 
traTe'^fixturer  ^^°  remove  during  the  term,  a  company  is  bound  to  take  them  ; 
under  sect.  92  and  whatever  a  railway  company  is  bound  to  take  under  sect.  i<2 

Clauses  Con-    of  the  Lands  Clauses  Consolidation  Act,  it  must,  in   proceedino- 

solidation  Act,  ^ 

(1)  Sparrow  v.  Oxford,  Woycester,       L.  K.  6  Eq.  473. 

and  Wolverhampton  Bailw.   Co.,  2  De  (4)  Ba.xendale    v.     West    Midland 

G.  M.  &  G.  94 ;  9  Hare,  436.  Sailw.  Co.,  3  Gifif.  650  ;  affirmed  ou 

(2)  lb.  appeal,  7  L.  T.  (iV.  S.)  297. 

(3)  Farniss  v.  Midhmd  Raihv.  Co.,  (5)  lb. 
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under  sect.  85,  cause  to  be  valued,  and  pay  the  value  into  Court.      Pabt  I. 
So  held  in  a  case  where  a  railway  company  had  given  notice  to      sect.  i. 
take  part  of  a  manufactory,  but  was  required  by  the  owner  to  take  ^nd  cause  to  ~ 
the  whole,  and  a  valuer,  on  behalf  of  the  company,  went  to  the  ^^  ™iued,  and 

.  .  P^'J  value  in, 

manufactory,  and  without  entering  into  it  valued  it  at  a  specified  under  sect.  85. 

sum,  and  that  amount  was  paid  into  Court  in  the  usual  way ;  the 

company  was  then  proceeding  to  take  possession,  and  to  issue  its 

warrant  to  summon  a  jury,  but  the  owner  of  the  manufactory 

insisted  that  the  valuation  had  not  included  certain  fixtures  upon 

the  premises,  such  as  a  steam-engine,  shaping  and  turning  lathes, 

&c.,  and  that  the  company,  under  sect.  92  of  the  Act,  was  bound 

to  take  such  fixtures ;  the  company  contending  that  the  fixtures 

being  trade  fixtures,  and  removeable  by  the  ownei-,  he  could  not 

compel  the  company  to  take  them,  but  upon  the  owner  filing  a 

bill  and  moving  for  an  injunction  to  restrain  the  company  from 

taking  or  continuing  in  possession,  or  summoning  a  jury,  until  the 

purchase-money  and  compensation  for  the  premises  (including  the 

fixtures)  had  been  paid  or  deposited,  Vice-Chancellor  E.  T.  Kin- 

dersley  granted  the  injunction  (1). 

11.  A  railway  company  is  entitled  to  restrain  an  owner  of  land 
in  a  mining  district  from  taking  away  any  of  the  coal  necessary  for 
the  security  of  a  bridge,  the  abutments  of  which  rest  upon  ground 
which  the  company  has  taken ;  and  whether  a  grant  is  voluntary  or  Though  cou- 
compulsory,  it  must  carry  with  it  all  that  is  necessary  to  the  enjoy-  ^^y^^'^'^  ^^ 
ment  of  the  subject-matter  of  it ;  and  therefore,  if  a  certain  amount  tl^e  right  of 
of  lateral  support  is  essential  to  the  safety  of  the  railway,  the  as^^nece^sary^ 
right  to  it  must  pass  as  a  necessary  incident  to  the  grant.    In  this  mo^'^ert'  "^ 
case  the  company  had  taken  a  piece  of  ground  or  strip  of  land, 
uuder  which  was  a  coal  mine,  which  had  been  abandoned  for  forty 
years  and  upwards,  and  which  was  flooded  with  water  nearly  to  the 
top  of  the  shaft  leading  thereto,  and  a  conveyance  of  the  land 
had  been  made  to  the  company,  in  1834,  under  an  Act  of  Par- 
liament, which  provided  that  all  coal  or  other  mineral  should  be 
deemed  to  be  excepted  out  of  any  purchase  of  lands  by  the  com- 
pany, and  might  be  worked  by  the  owners  and  lessees  thereof,  so 
that  no  damage  or  obstruction  was  done  or  thereby  occurred  to  or 
in  such  railway  or  other  works,  and  in  case  of  damage,  reparation 
(1)  Clibsony.  Hammersmith Baihu.  Co.,  32  L.  J.  (Ch.)  337 ;  9  Jur.  (N.  S.)  221. 
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Part  I.      was  to  be  made  by  the  owners  or  lessees ;  and  whenever  the  working 
Sect.  1.    '  should  approach  within  twenty  yards  of  any  masonry  or  building 


belonging  to  the  company,  notice  was  to  be  given  to  them,  and  they 

might  deliver  a  declaration  requiring  the   minerals   under  such 

masonry  or  building  to  be  reserved  for  their  protection,  and  in  that 

case  they  should  purchase  the  same ;  and  in  case  they  should  not 

deliver  such  declaration,  that  the  owners  or  lessees  might  work  the 

minerals  under  the  masonry  or  buildings  in  the  usual  and  ordinary 

manner  of  working  mines,  doing  no  avoidable  damage;  and  the 

land  was  taken  for  the  purpose  of  building  thereon  a  bridge  of 

great  weight,  which  was  subsequently  built  by  the  company ;  and 

at  the  time  of  the  purchase  there  was  beneath  the  land,  and  a  large 

tract  of  adjoining  land  belonging  to  the  vendor,  a  mine  which  had 

been   accidentally  flooded,  and  had  long  previously  been  full  of 

water;  and  in  1859  a  lessee,  deriving  title   under   the   vendor, 

A  railway       threatened  to  drain  the  mine  and  renew  the  working ;  but  it  was 

entitled,  as  a    ^^^^  ^J  the  House  of  Lords,  afSrming  a,  decision  of  Lord  Chan- 

inddent  to      «^^^°^  Campbell  and  Yice-Chancellor  Sir  W.  P.  Wood,  that,  in 

grant  of  land,  addition  to  the  special  protection  afforded  by  the  Act  in  respect  of 

to  lateral  sup-  ... 

port  from  Workings  withm  twenty  yards  distance  of  any  masonry  or  building^ 
to  ^uphold  a°  '  t^®  company  was  entitled,  by  way  of  necessary  incident  to  the 
^"tlf^'th"*  grant  of  the  land,  to  such  lateral  support  from  the  adjacent  land 
twenty  yards  of  the  Vendor,  not  situate  within  the  twenty  yards,  as  might  be 

afforded  by  j   j  a 

the  Act.  necessary  to  uphold  the  bridge  and  railway ;  and  that  the  lessee 

was  properly  restrained  from  working  minerals  under  the  adjacent 
land  not  the  property  of  the  company  and  not  within  the  limits  of 
twenty  yards,  so  as  to  affect  the  stability  of  the  bridge  ;  also  that 
the  circumstance  that  the  conveyance  of  the  land  was  compulsory 
and  not  voluntary,  could  not,  in  the  absence  of  any  special  enact- 
ment, affect  the  construction  of  the  conveyance,  nor  prevent  it 
from  passing  to  the  company  the  necessary  right  of  support  as  an 
ordinary  legal  incident.  But  it  was  held  that  although  the  water 
might  afford  additional  support  to  the  surface,  the  company  had 
no  right  to  speculate  on  the  continuance  of  such  an  accidental 
circumstance,  and  that  the  company  could  not  compel  the  lessee 
to  keep  the  mine  filled  with  water  to  the  exclusion  of  any  future 
workings,  nor  could  he  be  restrained  from  withdrawing  the  water 
from  the  spaces  left  in  the  old  workings,  if  such  efiect  should  be 
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produced  by  working  the  colliery  ia  a  proper  manner  (1).     In      Part  I. 

Chapter  VII 
similar  cases  to  the  foregoing,  it  being  impracticable  to   define      seot.  i. 

beforehand  the  limits  within  which  the  workings   ought  to    be 
restrained,  an  injunction  is  properly  expressed  in  general  terms 
against   working  so   as   to  produce   the   particular   evil   appre- 
hended (2).     And  in  North  Eastern  Railway  Company  v.  Cross-  a  railway 
land  (3)  it  was  held  that  a  railway  company  is  entitled  to  the  entitled^te^the 
lateral  vertical   support  of  lands   adjacent,  and  a  perpetual   in-  lateral  ver- 

.  .  tical  support 

junction  was  granted  by  Vice-Chancellor  Sir  W.  P.  Wood  (afSrmed  of  lands 
by  the  Lords  Justices)  to  restrain  the  working  for  minerals,  in  the  to  restraiiT" 
notice  of  the  defendant  stated  to  be  within  forty  yards  of  the  line  "^9''^°"  °f 

■'   •'  minerals  ooca- 

and  tunnel,  in  such  a  manner  as  to  occasion  damage  to  the  railway  sioning 
or  works  by  the  abstraction  of  the  minerals,  and  although  the  railway  or 
defendant  would  thereby  be  prevented  from  getting  minerals  of  ^°' 
very  great  value.     In  this  case  a  railway  company,  under  the 
powers  of  their  Act,  had  bought  lands  for  the  sole  purpose  of  con- 
structing a  railway,  and  had  also  purchased,  for  trifling  sums,  from 
various  landlords,  the  right  of  making   a  tunnel  through  their 
lands ;  and,  under  their  Act,  the  minerals  in  or  under  the  lands 
were  excepted  from  the  purchases,  and  the  owners  were  enabled  to 
work  the  minerals,  so  that  no  damage  might  be  done  to  the  rail- 
way, and  the  defendant,  who  derived  his  title  as  landowner  from 
the  vendors  to  the  company,  gave  notice  under  the  assumed  powers 
of  a  subsequent  Act  of  his  intention  to  work  for  minerals,  with 
the  option  to  the  company  to  purchase  them,  but  the  Court  was 
of  opinion  that  the  subsequent  Act  was  not  applicable.    And  a 
company  which  has,  by  the  terms  of  its  purchase,  precluded  the 
owners  of  land  from  working  minerals  in  a  way  injurious  to  its 
property,  cannot,  in  the  absence  of  statutory  provision  to  that  effect, 
be  compelled  to  purchase  those  minerals  of  the  owner  (4).     But  the  The  grant  to  a 
grant  to  a  railway  company  under  their  Act  and  the  Eailway  Acts,  ^^^"^^  th™ 
of  the  right  to  make,  maintain,  and  use  a  tunnel,  does  not  give  "§''*  *°  ™'*'^^ 

.    .  °         a  tunnel  does 

the  company  such  a  right  to  support  to  their  tunnel  that  the  not  disentitle 

grantor  work- 
(1)  N<yrih  Eastern  Bailw.    Go.    v.  (2)  lb. 

Elliott,  32  L.   J.   (Oh.)  402;   9  Jm-.  (3)  32  L.  J.  (Ch.)  353;  2  J.  &  H. 

(K.  S.)  555  ;  IJ.  &  H.  145  ;  2  De  G.       565 ;  11  W.  R.  83  ;  6  Jur.  (N.  S.)  817. 
P.  &  J.  423 ;  Elliott  v.  North  Eastern  (4)  lb. 

RaUw.  Co.,  10  H.  L.  C.  333. 
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Part  I.      grantor,  acting  duly  in  accordance  with  the  Eailways  Clauses  Act, 

Sect.  1.    '  ss.  77,  78,  cannot  work  and  have  the  benefit  of  mines  under  and 

ing  under  &o  ^<^j^cent  to  the  tunnel ;  and  an  owner  of  land  granting  to  a  railway 

tunnel,  and     company  the  right  to  make  and  maintain  a  tunnel  through  his 

company  can-  .     .  .  .  ,  .       .    ,  ,         . 

not  claim  sub-  land  is  in  the  same  position  with  respect  to  his  right  to  work  mmes 

adjacent  sup-  Under  these  two  sections  of  the  Eailways  Clauses  Act  as  if  the 

mthout*"""*^^'  company  had  actually  purchased  the  land,  and  the  rule  that  a 

milking  com-   grantor  cannot  derogate  from  his  own  grant  does  not  apply ;  and 

Vice-Chancellor  Sir  W.  P.  Wood  dismissed  a  bill  by  a  railway 

company  claiming  sufficient  subjacent  and  adjacent  support  to  the 

tunnel  and  railway  from  the  seams  of  coal  and  strata  without 

making  compensation  for  the  same,  and   praying  an   injunction 

A  couveyanoe  accordingly  (1).     But  a  conveyance^ — though,  as  in  the  case  of 

company,        Caledonian  Railway  Company  v.  Belhaven  (2),  gratuitous — of  land 

tuitous  lives   *°  *  railway  company  for  the  purposes  of  the  line  gives  a  right  by 

by  impiica-     implication  to,  and  an  implied  obligation  is  contracted  to  afford  all 

tion,  a  right  to  ±  o 


all  reasonable  reasonable  subjacent  and  adjacent  and  lateral  support  connected 
adjacent,  and  ^i^h  the  subject-matter  of  the  conveyance  and  necessary  for  the 
lateral  suj)-  maintenance  of  the  railway,  though  such  obligation  is  limited  by 
the  condition  of  the  land  at  the  time  of  the  grant  or  conveyance. 
And  although  And,  therefore,  although  in  the  conveyance  to  the  railway  company 
are  reserved  the  minerals  are  reserved  to  the  grantor  and  his  heirs,  with  (as  in 
\TOrked™ven^''  *^®  G<^Bdonian  Bailway  Company  v.  Belhaven  (3)  )  full  liberty  to  dig, 
under  search  for,  work,  and  carry  away  the  same,  so  as  the  same  be  done 

grantor's  land 

in  a  way  cal-  Without  entermg  upon  or  breakmg  the  surface  of  the  land  thereby 
endanger  the  granted,  the  grantor  is  not  entitled  to  work  them,  even  under  his 
railway.  q^^  land,  in  any  manner  calculated  to  endanger  the  railway  (4). 

Owner  of  .....  ,.       i  •     v    / 

house  convey-  Un  the  Same  principle,  it  an  owner  oi  a  house  conveys  the  upper 

stOTey^^reserv-  storey,  reserving  all  below,  the  purchaser  will  be  entitled,  on  general 

mg  all  below,  principles,  without  stipulation,  to  prevent  any  damage  to  the  walls 

a  right  to  pre-  underneath  (5).    But  if  I  grant  a  meadow  to  A.  for  grazing  purposes 
vent  damage  .    .        ,,  .  ,  T    ,         ,.  ,       ,  ,   .„         or     f         > 

to  wall  under-  retaining  the  minerals  and  the  adjacent  land,  and  if  A.,  having  no 

neath. 

{!)  London     and    North     ^^''(■stcrn  2  Macq.  449 ;  S.  C.  s«o  no?».,  Cafa?t);u'o?j 

Bailw.  Oo.  Y.  Ackroyd,  31  L.  J.  (Ch.)  Ea'dw.  Co.  and  the  Glasgow  0.,andO 

588  ;  8  Jur.  (N.  S.)  911.  Mailw.  Co.  v.  Sprot,  2  Jur  (N.  S.)  623  • 

(2)  Infra.  Caledonian    Jiailw.    Co.    v.   Belhaven 

(3)  Tn/ra.  (Lord),  8  M:\cq.  56. 

(4)  Caledonian  Railw.  Co.  v.  S^irvl,  (5)  lb. 
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warranty  against  subsidence,  thinks  fit  to  build  a  house  on  the      Pabt  I. 
edge  of  the  meadow,  and  the  house  falls,  he  is  without  remedy      §^01. 1. 
against  me,  and  has  himself  alone  to  blame  for  the  consequences,  j^rr     r-r — 
If,  however,  the  grant  were  made  expressly  for  building  purposes,  warranty  of 

.  Ill     support  upon 

there  would  be  then  an  implied  warranty  01  support,  both  sub-  grant  of  a 
jacent  and  adjacent;  and  in  case  of  a  grant  to  a  railway  company  grarinrpu'- 
for  the  purposes  of  the  railway,  if  the  line  which  divides  the  land  P™'^^  ■ .     . 
granted  from  the  land  retained  traverses  a  quarry,  it  may  be  that  for  building 
no  adjacent  support  is  necessary,  and  that  the  grantor  may  dig  or 
remove  the  whole  contiguous  soil ;  but  if  the  dividing  line  traverse  if  tbe  dividing 
a  bog  or  bed  of  sand,  it  will  be  incumbent  on  the  grantor  to  leave  Jand^^ 'ranted 
untouched  such  an  intervening  measure  of  lateral  support  as  will  ^^'^  retained 

traverse  a  bog 

prevent  any  part  of  the  land  granted  from  retreating  (1).     Subse- or  bed  of  sand, 

quently  to  the  conveyance   several  Acts   of  Parliament  passed  must^eave 

giving  further  powers  to  the  company,  and  providing  for  cases  of^'^''^'"^'^'™" 

dispute  with  the  landed  proprietors  as  to  the  value  of  land,  for  lateral  support 

.  .  aa  -will  pre- 

purcnase,  mines,  &c. ;  the  deiendant  continued  to  work  out  his  vent  land 

minerals  until  he  received  notice  from  the  company  that  his  works  retreating."™ 
were  of  a  nature  to  endanger  the  line ;  and  it  was  also  held,  that 
the  subsequent  Acts  of  Parliament  were  not  retrospective,  and 
could  not  alter  the  effect  of  the  previous  bargain  and  conveyance  (2). 
In  this  case  S.  had,  in  1834,  sold  to  a  railway  company  land  over 
which  the  railway  was  to  pass,  but  by  the  same  deed  had  stipulated 
in  these  terms,  "  reserving  always  to  me  and  my  heirs  and  suc- 
cessors the  whole  mines  and  minerals,  of  whatsoever  description, 
within  the  lands  conveyed,  and  full  power  and  liberty  to  us,  or  any 
person  or  persons  authorized  by  us,  to  search  for,  work,  win,  and 
carry  away  the  same,  and  to  make  aqueducts,  levels,''  &c. ;  and 
upon  a  suit  to  try  the  question,  the  House  of  Lords,  upon  the  above 
principles,  reversed  the  judgment  of  the  Court  below  (3). 

12.  Where  an  existing  railway  company  had  obtained  parlia-  Eaising  the 
mentary  powers  to  make  some  extensions  and  new  works  on  their  oapitafnot 

line,  and  to  raise  new  capital  for  the  works  authorized  bv  the  Act  "^c^ssary 

•'  (here)  as  con- 

and  the  general  purposes  of  the  undertaking,  and  the  8  Vict.  c.  18  <^'io"  pie- 

(1)  Caledonian  Railw.  Co.  v.  Sprot,  Caledonian    Railw.    Co.   v.    Belhaven 

2  Macq.  449;  S.  0.  sub.  nom,.  Caledonian  (Lord),  3  Macq,  56. 
Railw.  Co.  and  the  Glasgow,  G.,  and  C.  (2)  lb. 

Railw.  Go.  V.  Sprot,  2  Jur.  (N.  S.)  623  (3)  lb. 
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Paet  I. 

Chapter  VII. 

Sect.  1. 

cedent  to 
taking  land 
compulsorily. 


Upon  an 
agreement 
between  two 
railway  com- 
panies, con- 
taining clauses 
beyond  powers 
of  directors  of 
one  company, 
and  arbitra- 
tion clauses, 
Court  will  at 
suit  of  share- 
holder of  that 
company  re- 
strain both 
from  proceed- 
ing to  arbitra- 
tion in  respect 
of  alleged 
breaches. 


A  company 
cannot  agree 
to  do  an  act 
"within  its 
powers,  as 
part  of  a 
series  of  acts 
to  work  out 
an  illegal 
agreement. 


(the  Lands  Clauses  Consolidation  Act),  had  been  incorporated 
with  the  private  Act,  "  save  so  far  as  the  clauses  and  provisions 
thereof  respectively  were  expressly  varied  or  excepted."  by  the 
Act ;  the  Master  of  the  Rolls,  Sir  J.  Romilly,  held,  that  the  16th 
section  (which  requires  the  whole  of  the  capital  to  be  subscribed 
before  the  compulsory  powers  of  taking  laud  is  put  in  force,  of 
which,  under  the  17th  section  of  the  Act,  a  certificate  must  be 
obtained  from  two  justices)  of  the  8  Vict.  c.  18,  was  inapplicable, 
and  that  the  raising  the  prescribed  capital,  as  provided  by  the 
Act,  was  not  necessary  as  a  condition  precedent  to  the  taking  of 
land  compulsorily  (1) 

13.  Wbere  an  agreement  made  between  two  railway  companies 
under  their  common  seals  contains  clauses  which  are  beyond  the 
powers  of  the  directors  of  one  of  the  companies,  and  clauses  for 
referring  to  arbitration  all  disputes  arising  under  the  agreement, 
this  Court  will,  at  the  suit  of  a  shareholder  of  that  company, 
restrain  both  companies  from  proceeding  to  arbitration  in  respect 
of  alleged  breaches  of  those  clauses.  But  no  such  injunction  will 
be  granted  at  the  suit  of  a  shareholder  of  the  other  company,  on 
the  ground  that  the  stipulations  of  any  such  clause  are  beyond  the 
powers  of  the  directors  of  the  company  in  which  the  plaintiff  is 
not  a  shareholder ;  and  an  agreement  by  a  railway  company  to 
contribute  towards  the  parliamentary  deposit  required  for  bills 
promoted  by  another  company  is  ultra  vires ;  so  also  is  an  agree- 
ment to  take  shares  in  future  extensions  of  another  company ;  so 
also  is  an  agreement  to  make  traffic  regulations  applicable  to 
future  extensions;  but  no  such  agreement  is  uUra  vires  if  its 
validity  is  expressly  made  to  depend  on  the  sanction  of  Parlia- 
ment (2).  And  although  a  company  may  do  a  certain  act  inde- 
pendently, that  company  is  not  to  agree  to  do  that  act  as  part  of  a 
series  and  collection  of  acts  to  be  done  for  the  purpose  of  working 
out  an  illegal  agreement.  And  where  a  bill  was  filed  on  behalf  of 
the  plaintiff  and  all  other  the  shareholdere  of  one  of  the  companies 
to  impeach  the  validity  of  an  agreement  entered  into  between  that 
and  another  railway  company  for  making  a  lease  of  one  line  to  the 


(1)  Weld  V.  London  and  South 
Western  Eailw.  Co.,  32  Beav.  340 ; 
9  Jut.  (N.  S.)  510. 


(2)  Maunsell  v.  Midland  Oreat 
Western  EaUiu.  (of  Ireland)  Co.,  1  H. 
&  M.  130. 
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other  company,  on  the  ground  that  some  of  the  terms  of  the  agree-      Paet  I. 
ment  were  ultra,  vires,  and  could  not  be  carried  out  without  the      s,-Mys:.  i. 


assistance  of  Parliament ;  and  it  was  contended  that  the  agree- 

ment  did  not  stipulate  to  do  the  things  therein  contracted  to  te 

done,  except  so  far  as  they  could  now  or  at  a  future  time  do  them 

when  sanctioned  by  Parliament ;  Vice-Chancellor  Sir  E.  T.  Kin- 

dersley  held,  that  the  agreement  was  illegal,  and  the  object  of  the 

agreement  idtra  vires ;    that  the   plaintiff  was   entitled  to  an 

injunction  to  restrain  those  acts  which  the  companies  could  do  as 

well  as  those  they  could  not  do,  all  being  component  parts  of  the 

same  illegal  agreement;   and  that  the  parties  had  no  right  by 

virtue  of  that  agreement,  until  they  had  obtained  the  authority  of 

Parliament,  to  do  even  those  acts  which,  independently  of  the 

agreement,  they  did  not  require  the  authority  of  Parliament  to 

do.     But  the  Court,  in  granting  an  injunction  to  this  extent, 

refused  to  restrain  two  directors,  appointed  under  the  agreement, 

from  acting,  on  the  ground  that  the  shareholders  had  power  to 

remove  them,  and  that  their  removal  might  be  detrimental  to  the 

business  of  the  company  (1).  And  a  single  shareholder  of  a  company  a  single 

may  apply  for  and  obtain  an  injunction  to  restrain  the  company  may'restrain  a 

from  committing  an  act  beyond  their  powers  (2).     And  where  a  company  from 

"  •'  J.  \   /  acting  beyond 

resolution  had  been  passed  by  the  shareholders  of  a  company  its  powers, 
authorizing  acts  partly  within  and  partly  beyond  their  powers, 
such  acts  being  distinct,  and  capable  of  being  carried  out  alone ; 
Vice-Chancellor  Sir  W.  P.  Wood  held,  that  a  shareholder  was  not 
bound  to  apply  for  an  injunction  to  restrain  the  company  from 
exceeding  their  powers  until  he  became  aware  that  an  attempt  was 
being  made  to  carry  out  the  illegal  portion  of  the  resolution  (3). 
And  the  Oonrt,  finding  two  railway  companies  had-  entered  into 
two  illegal  agreements  for  an  amalgamation,  and,  after  a  bill  filed, 
had  entered  into  a  third  in  the  place  of  the  others  with  the  intent 
of  carrying  out  the  same  object  as  far  as  the  law  would  allow, 
restrained  the  companies  upon  an  interlocutory  application,  and, 
without  giving  an  opinion  upon  the  validity  of  the  third  agree- 

(1)  Huttersley  v.  Shelburne  (Earl),  (2)  Gharlton  v.  Newcastle  and  Car- 
lo W.  E.  881 ;  31  L.  J.  (Oh.)  873 ;  lisle  Railw.  Co.,  and  North  Eastern 
7  L.  T.  (N.  S.)  650.  Railw.  Co.,  5  Jur.  (K  S.)  1096.' 

(3)  lb. 
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Part  I.  ment,  from  carrying  out  the  illegal  amalgamation  (1).  And  an 
Seot.  1.  '  agreement  between  two  railway  companies  that  they  shall  work 
An  agreement  together,  and  that  the  profits  shall  be  shared  so  as  to  give  a  cer- 
between  two  ^ain  percentage  to  each,  is  beyond  the  powers  of  the  companies, 
paniestoworkand  illegal  (2).  But  where  a  railway  company  had  obtained  an 
to  sii are  profits -A-ct  enabling  them  to  purchase  a  canal,  and  to  exercise  all  the 
cert^a"^^' pOT-°  ^  "  ^^S^^^>  powers,  and  privileges  "  of  the  canal  company,  the  Court 
centage,  is      held,  that  after  the  purchase  the  railway  company  had  authority 

UbZTCt  ■'VZTCSm 

Eailway  com-  to  take  a  lease  of  another  canal  under  the  8  &  9  Vict.  c.  42  (an 
under  an^Act  ^^^  ^  enable  canal  companies  to  become  carriers  upon  their 
purchased  a     canals),  which  enables  canal  companies  to  make  leases  of  their 

canal,  has  '  _  -^ 

power  to  take  tolls,  &c.,  this  being  a  "  right,  power,  and  privilege  "  possessed  by 
another  canal,  the  first  canal,  which  passed,  on  its  sale,  to  the  railway  company ; 
and  a  motion  by  a  shareholder  of  the  railway  company  for  an  injunc- 
tion to  restrain  the  taking  a  lease  of  the  latter  canal,  under  the  8th 
The  funds  of  section  of  the  above  Act,  as  ultra  vires,  was  refused  (3).  It  is  not 
cannot  be  lawful  to  apply  the  funds  of  a  company  in  an  application  to  Par- 
obtein  an°Act  li^-i^ent  for  powers  to  extend  the  business  of  the  company  beyond 
to  extend  the  ^}jq  obi'ects  for  which  it  was  constituted,  and  the  Court  will  inter- 

business  ... 

beyond  objects  fere  by  injunction  at  the  suit  of  a  shareholder  to  restrain  any  such 

pany  con-       application  (4).     And  it  is  well  settled  that  the  principles  which 

stituted.  g^j,g  ^Q  rrovern  in  cases  of  the  nature  of  this  case  of  Simpson  v. 

The  principles  _ 

governing        Demsoti  (namely,  one  in  which   the  Court  was   called  upon  to 

application  of  restrain  the  application  of  the  funds  to  objects  not  included  in  the 

funds  idtra      constitution  of  the  company)  between  the  members  of  larjre  com- 

vires  are  r      j  /  b 

restrained,       panies  are  the  same  as  those  which  regulate  the  rights  in  ordinary 

are  the  same  .  i        i        c  i 

in  large  com-  partnerships.     Where  heads  of  a  proposed  agreement  had  been 

ordinary'part-  arranged  between  the  directors  of  two  railway  companies,  by  which 
nerships.         ^^^  company  was  to  allow  the  other  company  for  ninety-nine  years 

An  agreement  ,  J  . 

by  which  one  to  work  the  Hues,  and  use  the  property  and  plant  of  the  granting 
pany  Is  To*™"    Company,  except  certain  specified  lands  and  buildings,  upon  cer- 


allow  another 
to  work  lines, 


tain  terms  of  allowance  for  working  expenses  and  charges,  and  the 

&c.,  and  use     maintenance  of  works  and  ways,  the  property  and  plant  to  be 
plant,  &c.,  for  .  r     r       .;  r 

(1)  Charlton  v.  Newcastle  and  Cur-  3l22 ;  2   De  G.  &  J.  662;  v.  21  &  22 

lisle    Railw.  Co.   and   North   Eastern  Vict.  c.  75,  s.  3. 

Eailw.  Co.,  5  Jnr.  (N.  S.)  1096.  (4)  Simpson  v.   Denison,  10  Hare, 

q2)  lb.  51  ;  V.  Winch  v.   Birkenhead,  Lanca- 

(3)  Hof/ersv.  Oxford,  Worcester, and  shireand  Cheshire  Junction  Bnilw.  Co., 

Wolverhampton   Jiailir.   Co.,  25  Bcav.  ">  De  G.  it  Sm.  562  ;  poxf,  p.  801. 
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restored  on  the  termination  of  the  agreement,  on  terms  of  profit-      Paet  I. 
able  return  to  the  granting  company ;  and  provision  was  made  for      g^.^.  i. 


application  to  Parliament  for  powers,  if  needful ;  on  a  bill  by  a    •  +  .  jj 

shareholder  in  the  granting  company,  on  behalf  of  himself  and  all  years,  savours 

1         1        1    11  -        I  IT  of  illegality, 

other  the  shareholders  m  that  company,  except  the   directors,  and  the  per- 

against  that  company  and  the  other  company,  the  Court  held,  ^fn^e 
that  the  proposed  agreement  was  a  delegation  of  some  of  the  sta-  restrained. 
tutory  powers  of  one  of  the  companies  to  the  other,  whicb  was 
contrary  to  the  policy  of  their  Acts,  and  could  neither  be  granted 
nor  accepted  without  further  powers  from  Parliament ;  that  it  was 
a  contract  savouring  of  illegality,  which,  at  the  suit  of  any  share- 
holder,  this   Court  would  restrain;   and  the  Court,  on  motion, 
restrained  the  company  from  perfecting  the  agreement,  and  held 
that  such  an  agreement  is  not  distinguishable  on  principle  from  a 
lease,  to  grant  which,  is  clearly  not  within  the  statutory  powers  of  To  grant  a 
the  granting  company ;  and  that  the  87th  section  of  the  Lands  ^ot^^ithin*'  ^ 

Clauses  Consolidation  Act  merely  gives  to  one  company  a  limited  statutory 

•'   °  .     .  powers ; 

power  to  run  a  portion  of  its  trafiSc  only  when  it  is  necessary  for 

the  purpose  of  its  own  trafSc  over  the  line  of  another  railway  com- 
pany ;  but  that  an  agreement  for  an  application  to  Parliament  for  but  an  agree- 
powers  necessary  to  enter  into  the  above  terms,  and  upon  a  stipu-  to^pariiament 

lation  that  they  should  not  be  acted  upon  until  the  necessary  ^^P'^^®/^  *° 

,  enter  into 

powers  should  have  been  obtained,  would  be  lawful,  and  would  not  such  terms, 

be  restrained  (1) ;  and  that  the  suit  being  by  one  shareholder  on  tion  that  they 

behalf  of  himself  and  the  other  shareholders  in  the  granting  com-  acted  upon^ 

pany  against  that  company  and  the  other  company  proposing  to  ^'^  powers 

enter  into  an  illegal  agreement,  without  making  any  directors  or  lawful. 

other  persons  parties,  seeking  an  injunction  against  the  granting 

company  to  restrain  them  from  perfecting  the  agreement,  was 

properly  framed  (2).     Where  it  appeared  very  probable  that,  at  The  Court 

the  time  of  filing  the  bill,  a  company,  which  was  authorized  to  ^omprny^r^nT 

make  150  miles  of  railway,  intended  to  complete  twenty-three  constructing 

^  .  .  a  part  only  of 

miles  only,  and  then  abandon  the  rest ;    and,  upon  a  motion  to  line  with 

restrain  the  company  from  constructing  a  part  only  of  its  line,  it  abandoning 

appeared  that  the  company  had  since  abandoned  the  whole ;  the  *^®  ^'^^^' 

(1)  V.  Simpson  v.  Denison,  10  Hare,      shire,  and   Cheshire  Junction  Railw. 
51  ;  ante,-p.  800.  Co.,  5  De  G.  &  Sm.  562. 

(2)  Winch  v.    Birkenhead,    Lanca- 

3  P 
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Part  I.      Master  of  the  Eolls,  Lord  Langdale,  was  of  opinion  that  if  the  case 
Sjsot.  1.    "  li^d  remained  as  it  was  at  the  time  of  the  filing  of  the  bill,  the 


plaintiff  would  have  been  entitled  to  the  injunction ;  but  refused 

it,  on  the  ground  that  the  alteration  in  the  existing  circumstances 

made  it  unnecessary  and  improper ;  but  that  if  the  works  were 

resumed,  the  plaintiff  must  have  liberty  to  apply;  but  gave  no 

The  Court       costs  of  the  motion  (1),     The  powers  contained  in  Eailway  Acts 

when  it  sees    ^^e  given  Only  in  contemplation  of  the  supposed  public  good  by 

undM-teWns    completion  of  the  whole  works,  and  the  Court  will  interfere  when 

cannot  be        jt  gees  that  the  whole  undertaking  cannot  be  completed.     And  a 
completed.  .,.•■,  i  .      ,.  i  t 

railway  is  not  like  a  partnership  for  general  trading  purposes,  m 

which  one  portion  of  the  business  may  be  abandoned,  but  it  is  a 
partnership  for  a  public  purpose  for  effecting  a  work  which  it  is  a 
The  obUga-     duty  to  Complete,  and  the  obligation  to  complete  the  work  is  co- 
piete  araU-     extensive  with  the  authority  to  make  it.     Therefore,  where  a  rail- 
way is  co-ex-?  ^^y  company,  authorized  to  make  a  line  of  fifty-six  miles,  resolved 

tensive  with  j  r      j '  j  i 

the  anthoiity  on  making  only  four  miles  of  it,  and  to  abandon  the  rest,  the 
Court,  at  the  suit  of  an  individual  shareholder,  held,  that  such  a 
resolution  was  illegal,  both  as  against  the  landowners  on  the  line  and 
the  shareholders  in  the  company,  and  granted  an  injunction  restrain- 
ing the  company  from  making  the  limited  portion  only,  or  other- 
wise than  with  the  view  and  purpose  of  completing  the  whole  (2). 
And  where  a  company  were  authorized  by  three  several  Acts  to 
make  three  several  railways,  and  raise  three  several  sums  for  that 
purpose,  and  a  subsequent  Act  declared  that  the  company  men- 
tioned in  the  three  several  Acts  were,  and  ever  had  been,  the 
same,  and  not  separate  and  distinct  companies,  and  shares  were 
issued  for  raising  the  whole  capital  for  the  three  undertakings, 
without  distinction,  and  calls  were  made ;  the  Master  of  the  Eolls, 
Lord  Langdale,  held,  upon  demurrer,  that  the  company  had  no 
right  to  apply  the  funds  in  making  one  only  of  the  railways,  aban- 
doning the  others ;  but  that  a  clear  allegation,  not  only  of  the 
abandonment,  but  that  the  directors  intended  so  to  misapply  the 
funds  in  making  a  part  only,  was  necessary  to  support  a  bill  to 
prevent  it,  and  upon  that  ground  allowed  the  demurrer,  but  gave 

Q.)  Logan  \.  Earl  Courtown,\Z'Ri:a.Y.      125,   138;  5   Eailw.   Cas.   741,   7c8; 
22  ;  20  L.  J.  (Oh.)  347.  1  Mac.  &  G.  481 ;  1  H.  &  T.  554. 

(2)  Cohen  v.    WiUcinson,  12  Beav. 
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liberty  to  amend ;  and  the  bill  having  been  amended,  the  Court,      Pabt  I. 

upan  motion,  granted  an  injunGtion  to  restrain  the  company  and      sjeot.  1. 

directors  from  applying  any  moneys  except  for  the  purpose  of  the 

construction  of  the  whole  railway  authorized  by  the  three  Acts, 

but  refused  to  make  any  order  as  to  future  calls,  or  to  prevent  the 

company  pajdng  the  debts  contracted  before  the  date  of  the  motion, 

and  the  current  expenses  of  maintaining  and  working  the  line  (1). 

Where  a  railway  company  has  formed  a  portion  of  the  line,  but  is  Where  raii- 

unable  to  complete  the  whole,  the  Court  exercises  a  discretion  in  taJformed"^ 

granting  an  injunction,  the  effect  of  which  will  be  to  prevent  that  portion  of  Une, 

portion  being  made  effective  and  beneficial  to  the  public,  and  pro-  to  complete 

fitable  to  the  shareholders  (2).     Where  a  railway  has  undertaken  Court  exer- 

to  complete  a  line,  or  any  series  of  lines,  they  are  bound  to  com-  ™^  regards'"^ 

plete  the  whole  line  or  series  of  Mnes,  and  are  not,  without  par-  J*^®  P"^^*", 
'■  '  '  J.         benefit  and 

liamentary  authority,  at  liberty  to  abandon  any  portion  of  their  shareholders' 
undertaking  (3).     But  an  injunction  by  the  Master  of  the  EoUs,  granting  an 
Lord  Langdale,  restraining  the  construction  of  part  only  of  the  ™J"°<=*^on. 
line  was  dissolved;  by  Lord  Chancellor  Cottenham  on  the  ground  oence  by 
of  acquiescence  on  the  part  of  the  plaintiff,  and  that  the  other  knowledge  by 
shareholders  had  for  eighteen  months  previously  to  filing  the  bill  *1^^  °*^?^, 

°  .  .  shareholders, 

known,  or  had  had  the  means  of  knowing,  the  acts  complained  disentitles  to 
of  (4).     And  the  Master  of  the  EoUs  held,  that  existing  contracts  restrain  eon- 
for  making  part  of  the  line  were  no  answer  to  an  application  to  part°only  of 
prevent  a  railway  company  from'  making  a  portion  of  the  line  with  li^e. 
an  intention  of  completing  less  than  the  whole,  and  said  that  a 
case  might  arise  in  which  the  Court  would  not  be  disposed  to  act 
in  a  severe  and  strict  manner  if  by  a  small  ex:penditure  a  great 
benefit  might  result  to  the  shareholders,  and  a  considerable  advan- 
tage to  the  public  (5).     Although  the  Court  will  in  a  proper  case  The  Court  has 
exercise  its  jurisdiction  by  injunction,  touching  proceeding  in  Par-  resfaain'^appii- 

liament  for  a  private  bill,  or  a  bill  respecting  property,  yet  it  has  «**i°°  *°  ^^i- 

^  .  (•I,-!  .       hament  for  a 

no  power  to  interfere  to  deprive  a  party  of  the  right  of  applying  special  law  to 

to  Parliament  for  a  special  law  to  supersede  the  rules  of  property  ruieTof  pro-** 


perty  by 


(1)  Hodgson  v.  Earl  Powis,.  12  Beav.      shire,  and  Cheshire  Junction  Bailw.  Co. 
392,  529.  12  Beav.  460. 

(2)  Hodgson  V.  Ea/rl  Powis,  12  Beav.  (4)  S.  0.  2  Mac.  &  G.  146  ;  2  H.  & 
529 ;  19  L.  J.  (N.  S.)  Ch.  356.                   T.  450. 

(3)  Oraham  v.  Birkenhead,  Lanca-  (5)  S.  C.  12  Beav.  460,  469. 

3  F  2 
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Part  I.      by  which  he  finds  himself  bound,  whether  arising  from  contract  or 
Chapter  VII.      ,  .  .     ,      ,  ,      .  ,  •, 

Sect.  1.      Otherwise.     And  where  a  party  agreed  with  a  railway  company  to 

which  a  party  withdraw  hls  opposition  to  their  bill  in  Parliament  in  consideration 

finds  himself  qJ  ^jjgjj.  completinfi;  their  line  in  a  particular  manner,  and  the  com- 
bound,  and  the  r  o  r 

Court  will  not  pany,  finding  themselves  unable  to  carry  out  their  contract,  gave 

restrain  an  ...  .  ,  -r.     t  p  i       • 

application  of  notice  of  an  intention  to  apply  to  Parliament  tor  authority  to 
finding^itself   ^'handon  their  scheme.  Lord  Chancellor  Cottenham  dissolved  an 

unable  to        injunction  granted  by  the  Vice-Chancellor  of  England  at  the  suit 

carry  out  its         ■"  °  •'  ° 

contract  to      of  the  party  with  whom  the  company  had  contracted,  restraining 

complete  line  t        •        /i\        mi        •      •    t     ■ 

in  a  particular  the  company  from  making  the  application  (1).     ihe  jurisdiction 
Th™^'  d'      °^  ^^®  Court  of  Chancery  to  restrain  individuals  from  applying  to 

tion  to  restrain  Parliament  for  a  private  Act  is  undoubted,  but  all  the  authorities 

individuals  i         •     •      tiv     i 

applying  to     are  agreed  that  it  is  difficult  to  conceive  a  case  m  which  such  an 

a  private  Ao^  injunction  would  be  granted  (2).     And  an  injunction  granted  by 

IS  undoubted,  ^^  Vice-Chancellor  to  restrain  the  directors  of  the  London,  Chat- 
but  it  IS  dim-  ' 

cult  to  con-     ham,  and  Dover  Eailway  Company,  appointed  under  the  Companies 

C6iV6  wllfiD.  t/  ±         •>        J~  i.  J. 

it  would  be  Arrangement  Act,  1867,  from  further  promoting  in  Parliament  a 
^^^  ^  '  bill  which  had  passed  through  the  Commons,  and  had  been  read  a 
first  time  in  the  Lords,  for  referring  the  affairs  of  the  company  to 
arbitration,  was,  on  appeal,  dissolved  (3).  And  an  order  that  the 
directors  of  the  company  should  pay  into  Court  moneys  in  their 
hands  which  had  arisen  from  the  tolls  of  the  company  was  also,  on 
the  appeal,  discharged  (4).  And  though  it  is  clear  that  the  Court  of 
Chancery,  by  means  of  its  jurisdiction  in  personam,  can  restrain  an 
application  to  Parliament  for  a  private  Act,  it  is  almost  impossible 
to  conceive  a  case  in  which  that  jurisdiction  would  be  ex- 
ercised (5)  J  accordingly,  where  Vice-Chancellor  Sir  J.  Stuart  had  re- 
strained the  directors  (appointed  under  the  provisions  of  a  special 
Act)  of  the  above-named  company  from  further  promoting  the 
above  bill  in  Parliament,  the  bill  having  been,  before  it  was  intro- 
duced into  the  House  of  Commons,  approved  by  general  meetings 
of  the  shareholders  and  mortgagees  of  the  company,  though  very 
much  altered  in  its  progress  through  the  House  of  Commons ;  on 

(1)  Eeaihcote  v.  North  Staffordshire  (3)  lb. 
Eailw.  Co.,  2  Mac.  &  G.  100 ;  2  H.  &  (4)  lb. 

T.  382  ;  6  Kailw.  Gas.  358.  (5)  Hartridge,  Ex  parte  ;    London, 

(2)  London,  Chatham,  and  Dover  Chatham,  and  Dover  Eailw.  Co.,  Ex 
Bailw.  Co.,  Ex  parte,  20  L.  T.  (N.  S.)  parte,  17  W.  R.  946;  20  L.  T.  (N.  S.) 
718.  718. 
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appeal  the  injunction  was  dissolved  (1).     It  is  unauthorized  and      PabtI. 

improper  for  railway  companies  to  embark  their  funds  in  other    °s^ct^i.    ' 

railway  undertakings,  and  they  have  no  right  to  engage  or  pledge  T    7, 

their  funds,  or  entangle  their  affairs,  in  unauthorized  transactions,  company  has 

upon  a  speculation  that  they  may  obtain  parliamentary  authority  to  embark  its 

for  doing  acts  which  are  beyond  their  powers  at  the  time  when  iailwayunder- 

they  are   done  (2).     But  in   this   case  the  Court,  upon  motion,  ^.k-ings,  nor 

.  .  upon  a  speou- 

refused  to  restrain  a  company  from  declaring  a  forfeiture  of  shares  lation  that 

by  reason  of  the  non-payment  of  calls,  alleged  to  be  made  for  obtain  parlia- 
illegal  purposes ;  although  it  appeared  that  the  directors  had  con-  ^^^^j'^n 
ducted  the  proceedings  in  many  particulars  in  a  very  improper 
manner,  and  so  as  to  afford  strong  ground  for  complaint  on  the 
part  of  the  shareholders ;  it  being  sworn  that  money  was  wanted 
to  satisfy  legal  existing  obligations  of  the  company,  and  it  being 
denied  that  the  company  sought  to  enforce  the  calls  for  illegal 
purposes.     Upon  a  bill  by  the  G-reat  Northern  Railway  Company 
for  an  injunction  to  restrain  the  Eastern  Counties  Eailway  Com- 
pany from  obstructing  the  passage  of  the  engines,  carriages,  and 
trucks  of  the  Great  Northern  Eailway  Company  to  and  fro  over 
the  junction  of  the  East  Anglian  Railway  with  the  Eastern  Coun- 
ties Railway,  near  W.,  and  from  doing  any  act  whereby  the  Great 
Northern  Eailway  Company  might  be  hindered  or  obstructed  in 
passing  freely  to  and  fro  between  the  Eastern  Counties  Eailway, 
near  W.,  and  the  East  Anglian  Eailway,  Vice-Chancellor  Sir  G.  J. 
Turner,  upon  a  motion  for  an  injunction,  held,  that  an  agree-  An  agreement 
ment  between  two  railway  companies,  made  without  the  authority  ^^j^j^^^'i  '^° 
of  the  Legislature,  whereby  one  company  delegates  to  another  all  panies  by 
the  powers  which  have  been  conferred  on  it  by  Parliament,  is  an  delegates  to 
unlawful  attempt  to  effect  that  which  Parliament  alone  can  autho-  its^parlia- 
rize,  and  is  against  public  policy,  and  in  such  a  case  it  is  the  duty  ™^'^*^''y 
of  the  Court  to  withhold  its  interference  when  called  upon  to  act  lawful  and 
in   aid   of  such   agreements  (3).     The    Vice-Chancellor   said  he  policy, 
thought  the  one  railway  company,  the  Eastern  Counties,  having 

(1)  Hartridge,  Ex  parte ;   London,  Beav.  22  ;  20  L.  J.  (Ch.)  347. 
Chatham,  and  Dover  RaUw.  Co.,  Ex  (3)  Great  Northern  Bailw.    Co.  v. 
parte,  17  W.  R.  946 ;  20  L.  T.  (N.  S.)  Eastern  Counties  Railw.  Co.,  9  Hare, 
718.  30fi- 

(2)  Logan   v.   Earl    Courtmm,  13 
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Pabt  I.      granted  to  the  other  the  use  of  their  lines,  and  of  all  the  con- 
Seot.  ].      veniences  upon  the  lines,  could  not  object  to  their  grantees  using 
the  conveniences  granted  for  any  purposes  for  which  they  might 
be  able  to  apply  them,  although  they  might  UiOt  themselves  be 
Companies      entitled  to  use  them  for  such  purposes  (1).     And  in  Mwnt  v. 
FundTfor  °     Shrewshwy  and  Cheater  BaMway  Company  (2)  the  Master  of  the 
tinctfv  defined  ^^^^^>  Lord  Langdale,  said  that  it  had  been  absolutely,  and  then 
by  Act,  will     unalterably,  decided  in  the  Court  of  Chancery  that  companies  who 
allowed  to       are  possessed  of  funds  for  objects  which  are  distinctly  defined  by 
any  other'piu-  -^ct  of  Parliament  cannot  be  allowed  to  apply  them  to  any  other 
ever^'^'**^'      purposo  whatever,  however  advantageous  or  profitable  that  pur- 
pose may  appear  to  be  to  the  company  or  to  the  individual  mem- 
bers of  the  company.     In  this  case  a  railway  communicated  with  a 
river,  upon  the  banks  of  which  the  company  were  empowered  to 
erect  wharves,  &c.,  and  take  tolls ;  and  the  navigation  of  the  river 
having  become  deteriorated,  the  company  were  about  to  support  a 
Injunction      bill  for  improving  it;    but  the  Court  granted  an  injunction  to 
Sin  a  rail-    restrain  the  application  of  the  funds  of  the  company  towards  that 
Z^\  '^'^'^^^  object.     And  where  in  a  railway  company  there  were  two  classes 
funds  to  of  shareholders,  and  a  general  meeting  authorized  the  directors  to 

support  a  bill  -r.     t  p  t  •   i  .   n        i 

for  improving  apply  to  Jrarliament  lor  an  Act  which  would  very  materially  alter 
the  existing  rights  and  interests  of  the  two  classes  inter  se ;  though 
the  Master  of  the  Eolls,  Lord  Langdale,  held,  that  such  an  applica- 
tion to  Parliament  was  not  a  breach  of  trust  or  duty  to  the  com- 
pany, and  that  to  hold  otherwise  would  be  applying  too  strictly  to 
a  railway  company  the  principles  admitted  to  be  applicable  to 
private  partnerships  resting  on  private  contracts  unconnected  with 
public  duties  and  interests,  and  capable  of  dissolution ;  and  upon 
the  application  of  a  shareholder  of  one  of  such  two  classes  for  an 
injunction  to  restrain  the  application  to  Parliament,  and  the  use 
of  the  name  and  corporate  seal,  and  the  application  of  the  corpo- 
rate funds  for  that  purpose,  refused  to  restrain  the  application  to 
Parliament,  or  the  use  of  the  corporate  seal  for  that  purpose ;  yet 
he  restrained  the  application  of  the  then  present  funds  and  the 
moneys  of  the  company  towards  the  payment  of  the  costs.  Lord 
Langdale  said  those  (the  then  present)  funds  consisted  of  moneys 

(1)  (Ireat  Northern  liailw.  Co.  v.  Eastern  Counties  liailw.  Co.,  9  Hare,  306, 310. 
(3)  13  Beav.  1. 


a  river. 
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paid  or  subscribed  for  the  general  purpose  of  the  company  for  pur-      Paet  i. 

poses  in  which  all  the  shareholders  were  interested  according  to  ^"^  seot*  7^^' 

the  contracts  then  subsisting  between   them,  and  which   it  was' 

beyond  the  powers  of  the  company  itself  to  alter  or  modify ;  and  The  Court 

that  he  thought  it  reasonable  and  within  the  jurisdiction  of  the  appuirtion*of 

Court,  until  legal  authority  was  obtained,  to  restrain  the  defen-  ^^'^  ^"""^^  "^  " 

1    •  1       c  company 

dants  from  applymg  the  funds  or  moneys  of  the  company  in  or  towards  pny- 

towards  payment  of  the  costs  of  so  much  of  the  bill  as  proposed  to  Ss"s  of  so  '^ 

effect  the  scheme  for  the  commutation  of  the  privileges  attached  biii''as  mo- 

to  one  of  the  classes  (1).     Where  the  directors  of  a  railway  com-  ^°^^  •*  '^°°^- 

„        ,  '  .  .         1  „  rautation  of 

pany,  tor  the  purpose  ot  mcreasmg  the  traffic,  proposed  to  guaran-  the  privileges 

tee  certain  profits,  and  secure  the  capital  of  an  intended  steam-  da°sses°o/™ 

packet  company  which  was  to  act  in  connection  with  the  railway,  ^J^^'^^'olders. 

the  Master  of  the  Eolls,  Lord  Langdale,  held,  first,  that  such  a  The  Court 

transaction  was  not  within  their  powers,  and  restrained  the  com-  restrained  the 

...  carrying  out 

pany  by  injunction  j  and,  secondly,  that  in  such  a  case  one  of  the  ^'^  agreement 

shareholders  in  the   railway  company  was  entitled  to  sue  "  on  coinpany^"^ 

behalf  of  himself  and  all  the  other  shareholders,  except  the  direc-  ^^^li^^'^'T^" 

tors,"  who  were  defendants,  although  some  of  the  shareholders  had  securing 

.  capital  of  an 

taken  shares  m  the  steam-packet  company  (2).     A  railway  com-  intended 

pany  is  bound  to  apply  all  its  moneys  and  property  for  the  purposes  comply."  ^ 
directed  and  provided  for  by  the  Act  of  Parliament,  and  not  for 
any  other  puz-pose  whatever,  and  any  application  of  or  dealing  with 
the  capital,  funds,  or  money  in  any  manner  not  distinctly  autho- 
rized by  the  Act,  is  illegal.  And  where  directors,  for  purposes  not 
authorized  by  the  Act,  are  proceeding  to  involve  the  company  or 
shareholders  in  liabilities  to  which  they  never  consented,  relief 
may  and  ought  to  be  given  in  this  Court  (3).  And  where  a  railway 
company  became  lawfully  possessed  of  shares  in  another  indepen-  company  law- 
dent  railway  company,  the  Master  of  the  Eolls,  Lord  Langdale,  of  shareTin** 

held,  on  demurrer,  that,  having  no  authority  to  do  so  by  their  Act  a^nother  raii- 
'  °  •'  •'  way  company, 

of  Parliament,  they  could  not  legally,  as  against  one  dissentient  cannot 

shareholder,  increase  their  number  of  such  shares,  or  apply  their  number  nor 

funds  for  the  support  of  the  second  company  (4).     Although  the  f^^  for^'sup- 

port  of  that  other  company. 

(1)  Stevens  v.  South  Devon  Bailw.  (2)  Colman    v.    Eastern     Counties 

Co.,  13  Beav.  48.  Sailw.  Co.,  10  Beav.  1. 

(3)  Salomons  v.  Laing,  12'Beav.  339 ;  6  Eailw.  Gas.  289,  303.  (4)  lb. 
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Part  I.      Court  will  not  interfere  with  a  company  merely  because  a  parti- 
Seot.  :.      cular  act  has  teen  done  in  an  informal  way,  which  may  afterwards 
~~  be  legally  set  right  by  them,  the  rule  does  not  apply  to  cases  of 
misapplication  of  funds  which  could  not,  under  any  circumstances, 
be  rendered  legal ;  and  the  Court  overruled  a  demurrer  for  want 
of  eauity  to  a  bill  charging  the  misapplication  by  a  railway  com- 
pany of  money  raised  to  purchase  an  authorized  line,  in  the  pur- 
The  Court       chase  of  an  unauthorized  line,  and  seeking  to  restrain  it  (1).     On 
railway  com-    a  bill  filed  by  a  shareholder  on  behalf  of  himself  and  all  the  other 
futSe*'^'^™^    shareholders,  except   the  defendants,  against  the   company   and 
dividends        directors  to  restrain  a  railway  company  from  paying  any  dividend 

coutr&ry  to  Etu 

Act,  but  not    either  declared  or  to  be  declared,  contrary  to  the  provisions  of  an 
dividends.       -^ct  of  Parliament,  the  Court  granted  an  injunction  as  to  future 
dividends,  but,  varying  a  decision  of  the  Master  of  the  EoUs,  Lord 
Langdale,  so  far  as  respected  past  dividends,  refused  an  injunction 
as  to  a  dividend  declared ;  on  the  ground  that  the  plaintiff  shewed 
no  title  to  share  in  such  dividend,  and  that  the  general  body  of 
the  shareholders,  who  were  interested  in  the  dividend,  were  not 
adequately  represented  (2). 
A  oompany         14.  Where  plans  and  sections  deposited  by  the  promoters  with  the 
allowed  to       clerk  of  the  peace  specify  the  span  and  height  of  a  bridge  by 
deviate  from    which  a  railway  is  to  be  carried  over  a  turnpike  road,  the  company 
specifying     '  will  not,  in  the  construction  of  the  bridge,  be  allowed  to  deviate 
a  railway        from  the  plans  and  sections  (8).     And  where  a  railway  company, 
tumpike^road  ^^^^  whose  Act  the  Eailways  Clauses  Act,  1845,  was  incorporated, 
by  their  deposited  plans  and  sections  proposed  to  build  over  a  turn- 
pike road  an  arch  of  a  span  of  forty-five  feet ;  and  the  company  after- 
wards proposed  to  the  trustees  of  the  road  to  vary  their  plans,  and 
to  build  a  bridge  of  a  span  of  thirty-five  feet,  but  the  proposal  was 
rejected  ;  and  subsequently  the  company's  agents  commenced  the 
erection  of  a  bridge  of  the  lesser  span,  and  thereupon  one  of  the 
trustees  filed  an  information  for  an  injunction,  and   the    Lords 
Justices,  affirming  a  decision  of  Vice-Chancellor  Sir  J.  Stuart, 

(1)  Bagahaw     v.     Eastern     Union  6  Eailw.  Cas.  670  ;  13  Beav.  295. 
Eailw.  Co.,  2  H.  &  T.  201 ;  2  Mao.  &  (3)  Att.-Gen.    v.    TeivJceshury    and 
G.  389  ;  6  Eailw.  Oas.  169  ;  7  Hare,  Great  Malvern  Eailw.  Co.,  4  Gift  333  ; 
114 ;  6  Eailw.  Cas.  152.  1  De  G.  J.  &  S.  423 ;  9  Jur.  (N.  S.) 

(2)  Carlisle  v.  South  Eastern  Railw.  618,  951. 
Co ,  1  Mac.  &  G.  689 ;  1  H.  &  T.  366  ; 
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held,  that  under  the  Eailways  Clauses  Act,  1845,  s.  13,  which  enacts      Part  i. 
that  where  it  is  intended  to  convey  the  railway  on  an  arch  as      seot.  l. 
marked  on  the  jflan,  "  the  same  shall  be  made  accordingly,"  the 
word  "  accordingly "  meant  according  to  the  deposited  plans  and 
sections;  and  that  the  company  was  bound  to  erect  the  bridge 
according  to  the  plans  which  had  been  deposited ;  and,  per  Lord 
Justice  Turner,  a  bridge  forming  part  of  the  line  of  railway  itself 
is  an  engineering  work  within  sect.  14  of  the  same  Act,  and  the 
company  was  by  that  section  debarred  from  making  it  otherwise 
than  according  to  the  description  in  the  plan  (1).     And  where  a  A  company 
company  in  the  first  instance  had  obtained  a  conveyance  on  certain  obtained  a 
conditions  as  to  the  width  of  a  bridge,  the  House  of  Lords  held,  ^-t^ong^^r 
that  the  company  was  bound  not  to  depart  from  those  conditions,  to  width  of  a 

DnQ6*6  is 

and  that  a  company  claiming  under  the  first  company  was  equally  bound 'not  to 
bound,  it  being  part  of  the  consideration  to  maintain  the  bridge  of  f^o^^ 
the  height  and  width  originally  fixed  (2).  In  this  case  a  railway 
company  had  obtained,  for  the  purposes  of  the  railway,  a  conveyance 
of  land  from  C,  and  in  the  conveyance  the  company  bound  them- 
selves to  erect  and  maintain  a  bridge  over  the  road  leading  to  C.'s 
property,  which  was  to  be,  according  to  the  plans,  thirty-five  feet 
wide,  and  leaving  a  road  under  it  of  fifteen  feet  wide ;  this  bridge 
was  afterwards  made,  but  the  company,  some  years  later,  amalga- 
mated with  the  H,  Company,  and  the  latter  company's  Act  authorized 
a  junction  with  the  former  railway  at  a  point  near  this  bridge ;  and 
the  two  companies  then  agreed  as  to  the  mode  of  efieeting  the 
junction ;  and  part  of  the  plan  was  to  widen  the  arch  or  bridge 
over  C.'s  road,  so  as  to  extend  the  bridge  from  thirty-five  to  fifty- 
five  feet  wide,  thereby  darkening  the  road  beneath  ;  but  C.  obtained 
an  injunction  to  restrain  the  company  from  carrying  out  this  plan. 
But  where  the  Court  held  that  the  soil  of  the  road  was  only  vested 
in  a  board  of  works  upon  a  dry  legal  title,  unaccompanied  by  the 
beneficial  enjoyment,  to  promote  the  public  convenience  and 
prevent  the  incursion  of  strangers,  and  that  the  public  convenience 
required  the  widening  of  a  bridge,  and  that  the  only  obstruction 
that  would  occur  would  be  whilst  the  works  were  in  progress,  and 

(1)  Att.-Oen.   V.    Tewkesbury    and      1  De  G.  J.  &  Sm.  423;  9  Jur  (N.  S.) 
Great  Malvern  Railw.  Co.,  4  Giff.  333  ;      618,  951. 

(2)  Edinburgh  and  Glasgow  Railw.  Uo.  v.  Campbell,  9  L.  T,  (N.  S.)  157. 
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Part  I.      that  the  road  would  not  be  ultimately  narrowed,  it  decided  that  it 
3eot.  1.    '  was  not  a  case  for  the  extraordinary  interference  of  this  Court  (1). 
~"  In  this  case  where  a  railway  company,  having  foritied  their  line,  had 
obtained  an  Act  for  an  extension  for  three  years  of  their  compulsory 
powers  to  take  land,  the  preamble  stating  that  it  was  for  the  con- 
venience and  safety  of  the  public,  and  the  company  were  owners 
of  the  soil  on  both  sides  of  a  lane  crossed  by  a  bridge,  and  therefore, 
like  other  owners,  owners  of  the  soil  of  the  lane ;  but,  by  a  subsequent 
Act,  the  soil  of  all  roads  was  vested  in  the  district  board  of  works  in 
whose  district  such  roads  were  situate ;  and  after  the  expiration  of 
the  three  years  the  company  found  it  necessary  to  widen  the  bridge 
over  the  lane,  and  claimed  power  to  do  so — notwithstanding  that  the 
board  of  works  for  the  district  denied  such  power — and  proceeded 
to  widen  the  bridge,  but  only  in  the  same  line  of  abutment,  the 
road  itself  not  being  narrowed,  but  the  soil  was  necessarily  dis- 
turbed to  form  such  addition ;  Vice-Chancellor  Sir  E.  T.  Kindersley 
refused,  with  costs,  the  board  an  injunction  to  restrain  such  widen- 
In  a  contract  ing,  the  company  being  put  under  no  undertaking.     In  a  con- 
raiiway^com-   ^ract  between  a  railway  company  and  a  proprietor  of  land  to  be 
pany  and  a      crossed  by  the  line  of  railway,  the  Eailways  Clauses  Act  (8  Vict. 

proprietor  of  •'  *"  •'  ^ 

land  to  be       c.  20)  should  be  expressly  referred  to,  if  the  company  intend  to 

crossed,  the         i.ii         n       r  ■ 

Eailways        claim  the  beuent  ot  its  provisions ;  and  therefore  where  a  company 

should^be  °      contracted  "  to  provide  and  erect  a  suitable  bridge  over  a  street 

expressly        (marked  in  a  plan  referred  to  in  the  deed)  as  then  planned  and 

referred  to,  if    ^  '  '■ 

company         intended,"  and  the  plan  shewed  that  the  street  was  intended  to 

claim  the       be  forty-two  feet  wide,  the  Court  held,  that  in  the  absence  of 

provkLns—     ^^Y  reference  in  the  deed  to  the  Eailways  Clauses  Act  the  company 

company         ^^^  uot  at  liberty  to  narrow  the  street  to  the  dimensions  specified 

bound  (here)  ^ 

tomake bridge  in  sect.  49  of  that  Act  (twenty-five  feet),  but  must  make  a  bridge 
street.  "  with  an  arch  of  the  full  width  of  the  street  (forty-two  feet)  (2)^ 
In  Att.-Q-en.  v.  Dorset  Railway  Company  (3)  upon  an  information 
and  bill,  at  the  relation  and  suit  of  H.  H.,  on  behalf  of  the  road 
trustees,  praying  that  the  defendants  might  be  restrained  from 
impeding  the  course  of  an  old  road  and  from  continuing  a  bridge, 

(1)  Board  ofWorhs  for  Wandsioorth  (2)  Chrhe  \.  Manchester,  Shrffidd, 

V.  London  and  South  Western  Jiailiu.      and  Lincolnshire  Uttilw.  Co.,  1  J.  &H. 
Co.,  8  Jur.  (N.  S.)  691 ;  10  W.  R.  814.      031. 

(3)  9  W.  U.  189. 
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and  other  works  as  obstructions  thereto,  and  from  in  any  way  inter-      Paet  I. 
fering  wiUi  the  pnhlie  traffic  thereon,  and  from  preventing  its  being   ^g^™  i_    ' 
as  convenient  for  public  traffic  as  it  was  before  the  said  works 
commenced,  and  that  the  company  might  be  ordered  to  restore  the 
old  road,  and  to  make  good  all  damage  done  thereto,  and  to  make 
it  in  every  respect  as  convenient  for  public  traffic  as  it  was  before 
their  said  works  were  commenced ;  Vice-Ohancellor  Sir  J.  Stuart 
granted  an  injunction  until  further  order,  restraining  the  company 
from  proceeding  with  the  works.     In  this  case,  by  the  plans  and 
sections  deposited  by  the  company,  it  appeared  that   they  in- 
tended to  carry  the  railway  across  a  public  road  by  means  of  a 
skew  bridge,  but  instead  of  doing  so,  the  company  diverted  the 
road  for  some  distance,  and  afterwards  restored  it  to  its  former 
course  by  a  bridge  which  crossed  the  railway  at  right  angles,  thus 
causing  two  abrupt  and  dangerous  curves ;  and  the  Court  directed 
that  in  the  meanwhile  a  competent  person  should  inquire  and 
report  vrhether  any  deviation  was  necessary,  and  if  so,  how  it  could 
most  conveniently  be  effected.     Where  a  railway  company  had  Company  not 
power  by  their  Act  to  cross  a  river,  the  property  of  certain  persons,  ^"e)  to 
by  the  erection  of  a  viaduct :  and  by  a  clause  to  protect  tho  pro-  ^"^'"^  viaduct 

■'  _  'J  i  .1         over  a  nver 

prietors  of  the  river  it  was  enacted  that  between  certain  points  in  one  space 
the  works  incident  to  the  construction  of  the  railway  should  be 
made  under  the  direction  of  the  proprietors,  and  according  to  plans 
to  be  submitted   and  approved   by  their  engineer  before  com- 
mencement of  the  work ;  the  Court  held  that  the  company  was  not 
restricted  to  building  the  viaduct  in  one  open  space,  or  arch,  but 
might  carry  the  viaduct,  according  to  the  terms  of  their  Act,  on  piles 
driven  into  the  river,  without  doing  any  permanent  damage  to  the 
proprietors  of  the  river  (1).     Where  by  a  Bailway  Act  it  was  pro-  Proviso  for 
vided  that  it  should  be  lawful  for  the  company  in  constructing  their  road  oifa 
railway  to  carry  the  same  on  a  level  across  a  road  at  a  particular  J^^g'^g^-^'^'J-Jj  ,  ., 
point,  provided  the  company  should  erect  and  maintain  a  good  and  and  not  man- 
sufficient  public  foot-bridge  for  the  use  of  foot-passengers  over 
such  road  at  or  near  the  point  of  level  crossing ;  it  was  held  by 
the  Lords  Justices,  reversing  a  decision  of  the  Court  below,  that 
such  a  provision  was  permissive  merely,  and  not  mandatory,  and  they 

(1)  Birmingham  Waterworks  Company  v.  London  and  North  Western 
Eailw.  Co.,  4  L.  T.  (N.  S.)  398. 
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Part  I.  dissolved  an  injunction  which  had  been  granted  restraining  the  com- 
^°S™  Z""  pany  from  crossing  the  road  not  on  a  level,  but  by  raising  the  road 
and  building  a  bridge  over  it,  and  carrying  the  line  of  railway  under- 
neath ;  and,  per  Lord  Justice  Turner,  it  is  most  inconvenient  for  the 
Court  to  grant  an  injunction  to  restrain  the  making  and  constructing 
a  railway  "  in  any  other  manner  than  authorized  by  the  words  of  an 
Act  of  Parliament ;"  unaccompanied  by  a  statement  of  what,  in  the 
opinion  of  the  Court,  is  the  right  mode  of  constructing  the  railway; 
as  no  possible  alteration  could  be  made  by  the  company  without 
exposing  themselves  to  an  application  for  an  injunction  (I).  On 
the  construction  of  the  Manchester  and  Leeds  Eailway  Act,  a 
general  power  authorizing  the  construction  of  bridges  and  other 
works,  either  temporary  or  permanent,  for  the  purposes  of  the  Act, 
and  according  to  its  provisions  and  restrictions,  was  held  not  to  be 
restrained  by  preceding  Acts  which  authorized  the  erection  of  a 
certain  number  of  bridges,  and  forbade  the  making  any  other 
bridges  save  as  were  thereinbefore  provided  for,  or  in  any  man- 
ner to  obstruct  the  navigation  save  as  thereinbefore  mentioned ; 
and  the  company  having  power  to  build  a  temporary  bridge  for 
certain  purposes,  were  held  entitled  to  use  it  for  other  purposes, 
provided  they  did  not  thereby  occasion  greater  obstruction  to  the 
navigation  than  they  otherwise  would  have  done,  or  continue  to 
use  it  after  the  permanent  bridge  was  finished ;  and  the  Court 
(Alderson,  B.)  dissolved  an  injunction  against  their  erection  of  a 
temporary  bridge ;  and  Baron  Alderson  said  that  in  considering 
whether  a  bridge  built  under  the  powers  of  this  Railway  Act  was 
built  as  reasonable  and  skilful  men  exercising  a  proper  judgment 
would  build,  it  must  be  remembered  that  these  bridges  were  built 
in  a  railway,  and  it  must  be  considered,  with  reference  to  that  cir- 
cumstance, whether  it  was  such  as  the  company,  executing  their 
Where  an  Act  power  fairly  and  discreetly,  were  competent  to  build  (2).  "Where 
of  eaoh^arclT    ^^^  ^°*  empowering  a   company  to  erect  bridges  across   roads 

of  bridge  over  exacted  that  the  span  of  the  arch  should  be  formed  so  as  to  leave 

tumpike-road  '■ 

should  be  not  a  clear  space  under  each  arch  of  not  less  than  fifteen  feet ;  the 


leas  than 


(I)  Dover   Harbour  (Warden    and  (2)  Friestleyv.MancliesterandLeeds 

Assistants)  v.  London,  Chatham,  and  Bailiv.  Co.,  4  Y.  &  C.  63  ;    2  Eailw. 

Dover  Bailw.  Co.,  7  Jur.  (N.  S.)  453 ;  Cas.  134. 
30  L.  J.  (Ch.)  474. 
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Vice-Chancellor  held,  that  the  company  in  carrying  a  bridge  over      Paet  I. 

CjH AFTER  "VII 

a  turnpike  road  might  erect  the  piers  upon  the  road,  and  were      seqt.  i. 
not  bound  to  leave  more  than  a  clear  open  space  of  fifteen  feet  fifteen  feet 
under  each  arch,  notwithstanding  the  original  width  of  the  road  company  held 
would  be  considerably  lessened  thereby ;  and,  upon  an  application  erect  piers  on 
of  the  trustees  of  the  road,  refused  an  injunction  to  restrain  the  bourid  to 
company  from  erecting  an  arch  with  a  clear  space  under  it  of  twenty-  thaif  fifteen 
four  feet  width  where  the  road  was  thirty-eight  feet  wide,  and  from  feet  under 
erecting  any  other  arch  which  would  so  obstruct  or  narrow  it  as  to 
be  a  nuisance  or  injury  to  the  public,  but  gave  leave  to  the  trustees 
to  proceed  against  the  company  at  Law  (1).     Where  a  railway  company  re- 
company,  in  exercise  of  their  powers  conferred  on  them  by  an  Act  strMiied(here) 
of  Parliament,  which  gave  compensation  to  persons  whose  property  arch  over  a 
might  sustain  damage  from  their  operations,  were  proceeding  to  than  certain 

,  V      1  -n  r        J.1  D         J.    ■    •  dimensions. 

erect  an  arch  above  a  mill-race  lor  the  purpose  ot  sustaining  an 

embankment  on  which  the  railway  was  to  be  constructed,  and  it 

appeared  that  injury  would  be  done  to  the  mill  if  the  arch  were  of 

the  proposed  dimensions,  but  that  the  injury  would  be  avoided  if 

the  arch  were  of  certain   larger   dimensions ;   Lord   Chancellor  Nothing  but 

Lyndhurst,  being  of  opinion  that  in  such  a  case  the  Court  ought  f^Tffies'a 

to  interfere,  granted  an  injunction  to  restrain  the  company  from  company 

.  .  .  carrying  on 

making  over  the  mill-race  an  arch  of  less  than  certain  specified  their  works  in 
,.  .  111x1  ii?  •  -,1  such  manner, 

dimensions  recommended  by  the  report  oi  an  engineer  appointed  or  on  such 

to  make  a  report  on  the  subject  (2).     Where  a  railway  company  ^^^^h  ^^ilous 

in  the  progress  of  their  works  proposed  to  cross  a  mill-stream  damage  to  the 

^     °  11  owner  of  the 

by  a  bridge  to  be  supported    m  the  centre  of  the  mill-stream  land.    The 

by   two   piles  placed    sixteen  feet  apart,   and  the  bridge  was  seek  an 

to  be  six  feet  in  height  above  the  level  of  the  water,  and  the  ^'^8^°^^'^  ^ . 

plaintiff,  the  owner  of  the  mill,  asserted  that  that  height  was  forming  a 
'^  11111-       decision  as  to 

insufficient  to  allow  barges  to  pass  under,  and  also  that  placing  whether  a 

piles  in  the  stream  would  impede  the   flow  of  the  water,  and  p^gg^^^^^^J 

thereby  stop  the  working  of  the  mill ;  and  the  company  adduced  c^^ed  over  a 

affidavits  of  engineers  to  shew  that  the  level  of  the  railway,  and  is  of  a  proper 

the  nature  of  the  ground  upon  which  the   embankments  were 

founded,  prevented  them  from  making  the  bridge  of  a  greater 

height,  and  that  over  a  public  navigable  river  which  was  con- 

(1)  Att.-Qen.  v.  London  and  Southampton  Railw.  Co.,  9  Sim.  78 ;   1  Hailw. 
Cas.  283.  (2)  Coats,  v.  Clarence  Railw.  Co.,  1  Russ.  &  M.  181. 
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PaktI.  nected  with  the  mill-stream,  there  were  some  bridges  only  six 
Seot.  1.  '  feet  high,  and  moreover  that  at  the  time  of  the  passing  of  their 
Act  there  was  over  this  mill-stream  a  bridge  of  that  height, 
though  such  bridge  had  since  been  pulled  down  by  the  plaintiff 
and  re-erected  of  a  greater  height,  and  that  the  flow  of  water 
would  be  in  no  way  impeded  by  the  piles ;  and  the  plaintiff 
adduced  afEdavits  of  engineers  to  shew  that  although  some  of  the 
bridges  over  the  navigable  river  were  of  the  height  of  six  feet 
only,  yet  that  the  water  under  them  could  be  lowered  by  waste 
gates ;  and  that  to  obtain  a  perfect  level  on  the  line  of  the  rail- 
way the  embankments,  and  consequently  the  bridge  over  the 
mill-stream,  ought  to  be  raised  two  feet;  the  Vice-Chancellor 
held,  that  the  Act  authorizing  the  company  to  conduct  their  works 
doing  as  Kttle  damage  as  possible,  the  plaintiff,  under  the  circum- 
stances stated,  was  not  entitled  to  require  the  company  to  build 
the  bridge  at  the  height  of  more  than  six  feet.  But  it  was  held 
by  the  Lord  Chancellor  that  nothing  but  necessity  could  justify 
the  company  in  carrying  on  their  works  in  such  a  manner,  or  on 
such  a  level,  as  would  cause  serious  damage  to  the  owner  of  the 
land ;  and  in  a  case  where  the  affidavits  on  engineering  points  are 
conflicting,  the  Court  will  seek  for  the  professional  assistance  of 
some  impartial  engineer  to  form  a  decision  upon  them  (1).  Where, 
in  consequence  of  a  company  raising  the  level  of  their  railway 
within  the  limits  of  vertical  deviation,  it  became  necessary  to  raise 
There  is  no  the  height  of  a  bridge  over  which  a  road  was  to  be  carried.  Lord 
to  the  powers  Chancellor  Cottenham  dissolved  an  injunction  which  had  been 
toaitTlevefs  granted  by  the  Vice-ChanceUor  of  England,  and  held,  that  tiiere 
of  approaches  ^^s  no  restriction  as  to  the  powers  of  the  company  to  alter  the 

to  a  bridge  to  . 

be  raised,  over  levels  of  the  approaches  to  the  bridge,  provided  the  land  to  be 
which  a  road       ™,  •ijj-xi.i  i  ■  i  ., 

is  to  be  oar-     affected   was  included  m  the   plans  and   sections   deposited  or 

the^iand  is*^^^  mentioned  in  the  books  of  reference,  and  that  full  satisfaction  was 
included  in     made  to  all  parties  interested  for  the  damage  sustained  (2).  Where 

the  plans  and  ^  _      °  ^   ' 

sections,  or  mentioned  in  the  books  of  lefei'ence,  and  full  satisfaction  for  damage. 


(1)  Manser  v.  Northern  and  Eastern  1  H.  &  T.  161;  5  Railw.  Cas.  728 ;  et 
Counties  Eailw.  Go.,  2  Railw.  Cas.  380 ;  v.  Feoffees  of  Hmofs  EospUal  v.  Gih- 
5  Jur.  983.  son,  2  Dow.  301 ;  North  British  Rail- 

(2)  Beardmer  v.  London  and  North  waif  v.  Tod,  12  CI.  &  F.  722. 
Western  Railw.  Co.,  1  Mac.  &  G.  112  ; 
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a  local  board  of  health  withdrew  its  opposition  to  a  railway  bill      Part  I. 

.         Chapter  VII. 
upon  the  insertion  in  the  Act  of  a  clause  proyiding  that  no  bridge      seot.  i. 

carrying  a  road  over  the  railway  within  their  district  should  have 
an  approach  with  a  slope  of  more  than  1  in  30 ;  the  making  a 
slope  of  1  in  30  required  an  encroachment  on  the  land  of  a  person, 
who  obtained  an  injunction  to  prevent  such  encroachment,  and 
the  company  thereupon  made  a  bridge  with  a  slope  of  1  in  20 ; 
Lords  Justices  Rolt  and  Cairns  held  (reversing  a  decision  of  Vice- 
Chancellor  Stuart) — upon  an  nformation  praying  that  the  companies 
might  be  restrained  from  permitting  the  approaches  to  the  bridge 
to  remain  with  a  clear  space  between  the  fences  of  less  than  thirty 
feet,  or  with  the  ascent  to  the  bridge  exceeding  1  in  SO — that  the 
company  (one  of  the  amalgamated  companies)  must  not  have  a 
bridge  with  a  slope  of  more  than  1  in  30,  and  that  it  was  no  answer 
to  say  that  this  requisition  could  not  be  complied  with  without ' 
stopping  the  railway  (1).  Where  an  information  was  filed  at  the 
relation  of  one  of  the  commissioners  appointed  under  12  Geo.  3, 
and  57  Geo.  3,  for  the  purpose  of  restraining  two  railway  com- 
panies from  constructing  or  making  any  covering  or  building  over 
certain  streets  and  courts  within  the  jurisdiction  of  the  said  Acts, 
and  the  defendants  were  desirous  of  building  a  station,  and  for  that 
purpose  proceeded  under  the  powers  of  their  Act  to  arch  over 
certain  streets  within  the  jurisdiction  of  the  said  paving  com- 
missioners ;  it  was  held  by  the  Lord  Chancellor,  on  appeal,  that  an 
injunction  should  issue  to  restrain  the  defendants  from  constructing 
or  making  any  covering  or  buildiag  over  the  streets  in  question 
further  or  otherwise  than  might  be  necessary  for  the  purpose  of 
constructing  the  railway,  but  at  the  same  time  he  directed  a  case 
for  the  opinion  of  the  barons  of  the  Court  of  Exchequer  as  to  the 
right  of  the  company  to  cover  in  or  build  over  such  street  for  the 
purpose  of  a  station ;  and  their  Lordships  having  certified  that 
they  were  of  opinion  that  the  defendants  were  entitled  (if  it  was 
necessary  or  reasonably  convenient  for  the  construction  of  a  station 
and  proper  warehouses)  to  construct  such  coverings  or  buildings  by 
arches  or  otherwise  over  the  streets  within  the  jurisdiction  of  the 
paving  commissioners ;    the  Lord   Chancellor  held,  that  the  in- 

(1)  Att.-Qen.  v.  Mid  Kent  Railw.  Co.  and  South  Eastern  Railw.  Co.,  L.  R. 
3  Ch.  100 ;  16  W.  E.  258. 
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Part  I.      iunction  should  be  dissolved,  the  fact  of  the  commencement  of  the 

''1™!.    ■  works  by  the  defendants  being  sufficient  proof  of  the  necessity  for 

and  the  convenience  of  such  buildings  (1).     In  Great  North  of 

England,  Clarence,  and  Eartlepool  Jimction  Railway  Company  v. 

The  Court       Clarence  Railway  Company  (2)  Vice-Ohancellor  Sir  J.  L.  Knight 

mandatory      Bruce  granted  a  mandatory  injunction  in  effect  compelling  a  railway 

effecTcom-™   company  to  pull  down  walls  which  they  had  built  in  order  to  pre- 

pelling  a  rail-  ^^^^  another  railway  company  from  crossing  the  line  by  means  of 

way  company  j  r      j  o  j 

to  pull  down    a  bridge  the  plaintiffs  were  authorized  by  their  Act  to  build  across 
walls  built  to     ....  .  .  ,  .        ,„,  ^       ■    •        ^• 

prevent  then',  line ;  but  with  a  proviso  (o)  that  tne  injunction  was  not  to 

pany  orossSig  ^^  cansidered  as  authorizing  the  plaintiffs  to  do  any  vexatious  act, 
the  line  by      qj.  ajjy  ^ct  not  necessary  for  erecting  and  completing  the  bridge  in 

IH6RHS  01  £1 

bridge  the  a  reasonable  and  proper  manner,  or  to  prolong  the  work  un- 
were  autho-  necessarily,  or  to  obstruct,  interfere  with,  or  delay  the  traffic  or 
rize  bui  d.  ^^^^  passage  of  the  defendants,  their  workmen  or  agents,  along  their 
line  of  railway,  &c.  Where  a  Railway  Act  gives  power  to  Company 
A.  to  build  a  bridge  across  the  line  of  Company  B.,  provided  that 
the  width  between  the  abutments  of  the  bridge  is  not  less  than 
twenty-six  feet,  and  at  the  point  where  the  bridge  is  to  be  built 
the  land  of  the  B.  Company  is  forty-seven  feet  wide;  the  A. 
Company  have  no  right,  within  the  meaning  of  the  Act,  to  build 
the  abutments  of  their  bridge  upon  the  land  of  the  B.  Company ; 
but  having  purchased  adjoining  land  for  that  purpose,  they  have  a 
right  at  law  to  the  temporary  use  of  the  land  of  the  B.  Company 
for  the  purpose  of  their  building ;  and  qusere,  whether  this  Court, 
on  motion  for  an  injunction  to  restrain  the  obstruction  of  the 
works,  has  not  jurisdiction  to  award  and  secure  to  them  possession 
of  such  temporary  easement  (4).  Where  a  special  Railway  Act 
provided  that  the  line  should  be  made  according  to  the  levels 
shewn  on  the  deposited  plans,  and  that  "  it  should  be  lawful "  for 
the  company  to  carry  the  line  across  a  specified  street  on  the  level 
of  the  street;  the  Lords  Justices  held — reversing  a  decision  of 
Vice-Chancellor  Sir  J.  Stuart,  upon  an  application  for  an  inter- 

(1)  Att.-Gen.  v.   Eastern   Counties      195. 

Railw.  Co.  and  Northern  and  Eastern  (4)  Oi-eat   Northern     of    England, 

Counties  Railw.  Co.,  2  Eailw.  Cas.  823.  Clarence,     and    Hartlepool    Junction 

(2)  1  Coll.  507 ;  5  Railw.  Cas.  605.  Bailw.    Co.   v.    Clarence  Sailw.    Co., 

(3)  See  Lane  v.  Newdigate,  10  Ves.  1  Coll.  507  ;  5  Railw.  Cas.  605. 
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locu tor y  injunction— that  the  latter  provision  was  not  obligatory,      PaetI. 

and  did  not  preyent  the  company  from  carrying  their  line  across    °seot\  l.    ' 

the  street  according  to  the  provisions  of  the  general  Act  (1).     In 

Raphael  v.  Thames  Valley  Railway  Company  (2)  the  Master  of  the 

Holls,  Lord  Eomilly,  held,  that  the  Court  will  not  interfere  by 

way  of  mandatory  injunction  to  compel  the  specific  performance  of 

a  contract  against  a  railway  company  where  the  works  have  been 

already  erected,  and  the  public  convenience  would  be  sacrificed  by 

interfering  so  as  to  compel  the  removal  or  the  alteration  of  the 

works  already  executed.      In  this  case  a  railway  company  agreed 

with  a  landowner  to  make  a  bridge  and  other  accommodation 

works,  and   upon  the  works  being  commenced  in  a  manner  at 

variance  with  the  agreement,  the  landowner  filed  a  bill  for  the 

specific  performance  of  the  agreement,  and  for  an  injunction   to 

restrain  the  completion  of  the  works  in  progress ;  the  motion  for 

the  injunction  was  ordered  to  stand  over  until  the  hearing  of  the 

cause,  upon  the  company  undertaking  to  deal  with  the  works  as  the 

Court  should  direct ;  and  before  the  hearing  of  the  cause  the  works 

were  completed  and  the  line  of  railway  opened  for  public  use ;  the  The  Court  will 

Master  of  the  EoUs  held,  that,  although  the  landowner  had  sus-  mandatory^ 

tained  some  damage  by  the  variation  from  the  agreement,  the  Court,  compefspe-" 

taking  into  consideration  the  safety  and  convenience  of  the  public,  '^^°  perform- 
°  ance  of  a  con- 

and  being  satisfied  that  the  works  had  been  executed  "  so  as  to  tract  against  a 

interfere  as  little  as  possible  with  the  plaintiff's  convenience  "  (an  pan™though 

expression  which  occurred  in  the  agreement)  must  refuse  him  any  aMe  ^^^^^^j^g 

relief  except  in  damages.     But,  on  appeal,  the  Lord  Chancellor,  agreement) 

.         ,       T     .  .  J.    1      Ti/r  n    1      ^^^  already 

Lord  Chelmsford,  held,  reversing  the  decision  oi  the  Master  of  the  erected— and 

Eolls,  that  the  company  could  not  set  up  the  inconvenience  to  the  cannot"set% 

Dublic  bv  the  interference  with  the  trafSc,  and  that  this  was  no  P"'^J'°  ™^°'^- 
r  J  _  venience  by 

ground  for  refusing  specific  performance  of  the  agreement,  and  a  interference 
decree  was  made  according  to  the  prayer  of  the  bill.  traflSc. 

15.  The  16th  section  of  the  8  Vict.  c.  20  (the  Eailways  Clauses  Sect.  16  of 
Consolidation  Act)  authorizes  the  permanent  diversion  of  public  ofau^ef  Con- 
roads,  and  not  only  a  temporary  diversion  for  the  purpose  of  con-  authorizes  the 
permanent  diversion  of  public  roads,  and  not  merely  a  temporary  one. 


(1)  Dover  Harbour  (  Warden)  v.  Lon-  (2)  L.  R.  2  Eq.  37 ;  12  Jur.-  (N.  S.) 

dm,  Chatham,  and  Dover  Eailw.  Co.,      656  ;  35  L.  J.  (Oh.)  659  ;  L.  E.  2  Ch. 
3  De  G.  F.  &  J.  559.  147  ;  36  L.  J.  (Ch.)  209. 
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Part  I.      sti'ucting  a  railway ;  and  Vice-Chan  cell  or  Sir  J.  Stuart  dismissed 

Seot.  1.    '  a  bill  filed  for  an  injunction  to  restrain  such  a  permanent  diversion  (1), 

If  a  railway     In  Ait.-Gen.  V.  Ely,  Haddenham,  and  Sutton  Railway  Company  (2), 

wafwUii^ut^"  ^°'''l  Chancellor  Hatherley  held,  upon  an  appeal  from  a  decision  of 

diverting  it,  a  the  Master  of  the  Rolls,  Lord  Romilly — which  he  affirmed,  but  upon 

bridge  must  i  •    i  •  i_ 

be  made  over  different  grounds — that  if  a  railway  crosses  a  highway  without 
way— sec™40  diverting  it,  a  bridge  must  be  made  for  the  highway  over  or  under 
of  Railways  ^]^q  railway,  according  to  the  Eailways  Clauses  Consolidation  Act, 
solidationAot.  1845,  s.  40 ;  but  that  the  highway  may  be  diverted,  under  ss.  16, 
way  may  be  53,  and  56,  to  a  place  where  there  is  a  level  crossing,  if  the  road 
u"der "sects  ®°  diverted  will  be  more  convenient  than  a  bridge.  The  Master  of 
16, 53,  and  56,  the  Eolls  had  dismissed  an  information  in  this  case  on  the  ground 

to  3.  l6V6l  _^ 

crossing,  if  the  that  it  was  not,  in  his  opinion,  the  province  of  a  Court  of  Equity 
more  con-       to  interfere  to  compel  defendants  who  had  done  something  ultra  vires 
ITrMge    '^    but  hona  fide  with  the  view  of  accommodating  the  public,  to  do 
something  other  than  that  they  had  done,  which  would  be  intra  vires, 
and  therefore  legal,  but  would  be  more  inconvenient  to  the  public, 
or  the  persons  complaining,  than  that  which  existed  (3).     But  in 
such  a  case  the  Master  of  the  Rolls  dismissed  the  information 
without  costs,  and  without  prejudice  to  the  Attorney-General  pro- 
ceeding against  the  company  at  Law. 
Where  time         16.  Where  the  Court  considered  that  time  had  originally  been 
the  essence'^of  ™^<ie  of  the  essence  of  a  contract  for  making  crossings,  and  that 
a  contract  for  there  was  no  sufficient  evidence  of  any  agreement  to  enlarge  the 

making  cross-  ./      o  o 

ings,  the  time,  or  that  it  had  been  waived  by  the  conduct  of  the  agents  of 
specific  per-  the  company,  the  Court,  reversing  a  decision  of  Vice-Chancellor 
the"work3°  ^^'^  ^-  Stuart,  refused  specific  performance  of  the  works  (4).  In 
this  case,  in  June,  1858,  an  agreement  was  entered  into  between 
D.  and  a  railway  company,  by  which  the  company  should  make 
and  maintain,  for  the  convenience  of  D.'s  estate,  as  many  crossings, 
and  of  such  kinds,  as  his  agent  C.  should  within  one  month  after 
obtaining  possession  of  the  land  direct  and  notify  in  writing  to  the 
company ;    and  the  company  obtained  possession  of  the  land  in 

(1)  Phillips   V.    London,   Brighton,  (3)  Id.  L.  E.  6  Eq.  106  ;  37  L.  J. 
and  South  Coast  Railw.  Co.,  4  Gi£f.  46  ;      (Ch.)  822 ;  16  W.  R.  834. 

9  Jur.  (N.  S.)  348.  (4)  Darnky  {Earl)  v.  London,  Chat- 

(2)  L.  R.  4  Ch.  194  ;  38  L.  J.  (Ch.)      ham,  and  Dover  Bailw.    Co.,  9   Jur. 
258 ;  17  W.  R.  356  ;  20  L.  T.  (N.  S.)  1.      (N.  S.)  148  ;  33  L.  J.  (Ch.)  9. 
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December,  1858,  but  C.  did  not  send  in  his  notification  till  the  5th      Part  I. 
of  March,  1859.  """"l"- 

17.  Where  a  railway  company  had  served  notices  to  treat  for  a.  new  tenant 

the  purchase  of  land  on  a  landowner,  and  on  the  tenant  of  a  farm,  enterino;  with- 

out  notice  of 
but  before  the  company  had  taken   possession  of  the  land  the  an  intended 

tenancy  expired,  and  another  tenant  had  entered  into  possession  faJm.^before 

of  the  farm,  and  without  notice,  as  alleged,  of  the  construction  of  ^^®  tak ^n °o 

the  intended  railway ;  and  the  new  tenant  and  his  solicitor  havine;  session,  is 
i    T     1  ,      n  .  ,  .  ,-,     entitled  to 

requested  the  company  to  serve  the  former  with  notice,  to  enable  notice  to  treat 

him  to  send  in  a  claim  for  compensation,  and  the  company  had  ing^otice  to " 

refused  to  do  so,  and  the  new  tenant  then  filed  a  bill  for  an  injunc-  P"""^  tenant. 

tion;  Vice-Chancellor  Sir  J.  Stuart,  upon  a  motion,  ordered  the 

matter  to  stand  over  to  the  hearing  of  the  cause,  the  company 

undertaking  to  pay  £500  into  Court,  and  to  serve  the  plaintiff 

with  notice  to  treat  within  four  days  (1). 

18.  Where  a  railway  company  served  an  occupier  with  notice  to 
treat  for  part  of  a  property  described  on  the  plan  annexed  to  a 
schedule  to  their  notice,  which  shewed  a  plot  of  ground  partly 
within  and  partly  without  the  limit  of  deviation,  bounded  at  the 
extremity  by  a  road ;  and  the  deposited  plans  had  marked  upon 
them  a  field,  which  the  proposed  line  of  railway  would  not  touch, 
but  through  which  the  limit  of  deviation  would '  pass,  and  the 
boundaries  of  the  field  outside  the  limit  of  deviation  were  not 
marked  on  the  plan,  but  the  boundaries  which  were  within  that 
line  were  marked ;  Vice-Chancellor  Sir  J.  Stuart  granted  an  injunc- 
tion to  restrain  the  company  from  taking  the  land  comprised  in 
their  notice,  as  it  was  evident  that  no  part  of  the  field  constituted 
one  close,  and  that  therefore  the  company  had  no  power  to  take 
the  land  comprised  in  their  notice  (2). 

19.  Sect  68  of  the  8  Vict.  c.  18  applies  not  only  where  a  company  Company 
must  be  rightfully  in  possession,  but  where  compensation  is  sought  Jon"undef  ^^" 
by  persons  having  a  limited  interest ;  and  if  a  railway  company  supposition 
take  possession  of  land  under  a  misapprehension  that  a  tenant  for  for  life  was 

.  ■       /.         ii        /^        X       -11  J.      •      ii  <.  tenant  in  fee, 

life  IS  owner  m  tee,  tne  Court  will   restrain  the  company  irom  restrained 

(1)  Carter  v.  Great  Eastern  Railw.  (2)  Wrigley  v.  Lancashire  and  York- 

Co.,  9  Jur.  (N.  S.)  618 ;  8  L.  T.  (N.  S.)      shire  Bailw.  Co.,  9  Jur.  (N.  S.)  710 ; 
197.  4  Giff.  352. 
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Pabt  I 

Ohaptib  VII. 
Sect.  1. 

retaining  pos- 
session, 
though  rail- 
way con- 
structed. 


Where  notice 
to  a  tenant  at 
will  in  posses- 
sion, appa- 
rently owner, 
purchaser  of 
part  of  land 
subsequent  to 
notice  cannot 
restrain  com- 
pany from 
keeping  pos- 
session. 


retaining  possession  of  the  land  until  compensation  has  been  made 
'  to  every  person  having  an  interest  in  the  lands ;  so  held  by  Vice- 
Ohancellor  Sir  J.  Stuart,  in  a  case  where  a  company  had  entered 
into  an  agreement  with  the  supposed  agent  of  the  tenant  in  fee, 
under  the  84th  section  of  the  8  Vict.  c.  18  (the  Lands  Clauses  Con- 
solidation Act),  and  had  taken  possession  of  the  land  for  about  two 
years,  and  had  constructed  their  railway  thereon,  the  bill  being  filed 
by  the  remaindermen  and  mortgagees  (1) ;  the  Vice-Chancellor 
said  that  the  case  of  Beere  v.  Gvsst  (2)  had  been  referred  to  as  an 
authority  to  shew  that  Lord  Cottenham  decided  that  this  Court 
would  not  interfere  by  injunction  to  restrain  the  use  of  works 
constructed  on  land  which  had  been  taken  possession  of,  where 
that  possession  had  been  obtained  even  by  fraud.  But  the  Vice- 
Chancellor  said  that  the  marginal  epitome  of  the  report  of  that 
case  was  inaccurate;  and  that  there  was  not  one  word  of  Lord 
Cottenham's  judgment  to  justify  so  extraordinary  a  proposition  as 
that  this  Court  would  not  interfere  against  a  possession  fraudulently 
taken,  whether  the  works  were  constructed  or  not.  And  Lord 
Chancellor  Cranworth,  in  Inge  v.  Birmingham,  Wolverhampton,  and 
Siou/r  Valley  Railway  Company  (3),  said  that  he  conceived  (though 
it  was  a  course,  he  believed,  often  pursued)  it  was  contrary  to  the 
provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  that  a 
company  should  take  possession  of  the  land  until  it  had  settled 
with  everybody,  and  not  merely  with  the  tenants.  But  where  a 
railway  company  had  given  notice  to  a  tenant  at  will  to  take  part 
of  the  lands,  and  the  company  had  been  allowed  to  take  possession 
and  complete  their  line,  and  afterwards  a  person  who  had  subse- 
quently to  the  notice  purchased  one-ninth  of  the  land  filed  a  bill 
merely  praying  an  injunction  to  restrain  the  railway  company 
from  entering  upon,  continuing  in  possession  of,  or  otherwise  inter- 
fering with  the  land;  the  Master  of  the  Eolls,  Sir  J.  Romilly, 
dismissed  the  bill  with  costs,  but  the  plaintifi"  to  be  allowed  the 
costs  of  the  defendants  contesting  his  title.  The  Master  of  the 
Eolls  said  that  the  company  had  given  the  proper  notice  to  a 
person  in  possession,  apparently  as  owner,  and  where  the  plaintiff 


(I)  Perhs  V.  Wycombe  Sailw.   Co., 
3  Uiff.  662  ;  8  Jur.  (N.  S.)  1051. 


(2)  I  My.  &  Or.  516 ;  v.  post,  p.  828. 

(3)  3  Dc  G.  M.  &  G.  658. 
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had  no  interest  in  the  property,  and  that  the  plaintiff  was  but  the      Part  I. 

.  Ohaptek  VII. 

purchaser  of  an  interest  in  the  purchase  money,  and  not  entitled  to      seot.  i. 

an  injunction ;  that  he  had  a  right  to  be  paid  for  the  land,  but  not 

in  a  Court  of  Equity  (1).     The  Court  will  not  construe  the  com-  The  Court  will 

pulsory  powers  of  a  railway  company  so  as  to  extend  them  beyond  comp?asory^ 

the  express  words  or  the  absolutely  necessary  implication  of  the  power  of  a 

_  "^       _  "  •'         '■  _    railway  com- 

Act ;  it  being  the  duty  of  the  company  to  take  care  that  the  public  pany  beyond 
understand,  before  the  Act  is  passed,  the  extent  of  the  compulsory  woidsorneces- 
powers  which  they  require  (2).  And  where,  by  an  Act  passed  in  ^J^  ^^a.^^' 
1864,  a  railway  company  were  authorized  to  execute  certain  works, 
and  certain  land  belonging  to  L.  was  included  within  the  powers 
of  that  Act ;  and  by  an  Act  passed  in  1865  the  company  were  autho- 
rized to  construct  additional  works,  bat  no  land  belonging  to  L. 
was  included  in  the  powers  of  that  Act ;  Lords  Justices  Selwyn  and 
Giffard  held,  affirming  the  decision  of  Vice-Chancellor  James,  that 
the  company  had  no  power  to  take  compulsorily  the  land  of  L.  for 
the  purposes  authorized  by  the  Act  of  1865  (3).  When  a  railway 
company  has  given  notice  to  take  land  for  some  object  which  is 
clearly  within  their  compulsory  powers,  a  Court  of  Equity  will  not 
interfere  to  restrain  them  merely  on  the  ground  that  they  might 
obtain  the  same  object  in  some  other  way  without  taking  the  land  (4). 
In  this  case  the  company  desired  to  take  L.'s  land  in  order  to  make 
a  new  road  thereon  in  place  of  a  road  which  they  were  authorized  to 
stop  up.  They  could  have  made  the  new  road  on  other  land  which 
they  had  acquired,  but  for  the  fact  that  they  were  going  to  build  a 
public-house  on  that  other  land.  The  Court  held  that  this  circum- 
stance did  not  entitle  L.  to  an  injunction  to  restrain  the  company 
from  taking  his  land  for  the  purpose  of  making  the  road  over  it. 
Where  a  railway  company,  after  the  compulsory  powers  of  their 
original  Act  expired,  and  the  railway  was  opened  for  traffic,  ob- 
tained another  Act  enabling  them  to  widen  their  line  and  enlarge 
their  stations,  and  to  take  additional  pieces  of  land ;  it  was  held 
that,  under  these  circumstances,  the  company  could  not  proceed 
to  take  a  piece  of  land  subject  to  the  compulsory  powers  of 
both  Acts  under  a  notice  to  treat  given  under   their   original 

(1)  Carnochan     v.     Norwich     and      Co.,  L.  E.  4  Cli.  522  ;  21  L.  T.  (N.  S.) 
Spalding  Bailw.  Co.,  26  Beav.  169.  98  ;  17  W.  E.  746. 

(2)  Lamb  v.  North  London  Bailw.  (3)  lb.  (4)  lb. 
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Part  I.      Act  (1).    A  railway  company  can  only  take  advantage  of  the  powers 
Chapter  VII 

Sect.  1.    "  oi  entering  on  land  given  by  the  Lands  Clauses  Act,  1845,  s.  85, 

where  the  necessity  for  immediate  entry  is  so  urgent  as  to  preclude 
them  from  following  the  slower  modes  of  procedure  which  that  Act 
provides  (2).     The  valuation  which,  by  s.  85,  a  railway  company 
is  required  to  obtain  before  exercising  the  power  of  entry  given  by 
that  section,  must  include  compensation  for  severance,  &c.  (3). 
A  railway  company  exercising  that  power  since  the  20th  of  August, 
1867 — the  date  of  the  passing  of  the  Eailway  Companies  Act, 
1867 — is  not  entitled  to  proceed  upon  a  valuation  made  prior 
to  that  date,  but  must  comply  with  the  provisions  of  s.  36  (4). 
Compulsory     Compulsory  powers  to  take  land  are  given  to  railway  companies, 
land  must  be^  ^^^  must  be  exercised,  for  the  sole  purpose  of  constructing  the  rail- 
exercised  for    ^y^y  and  works ;  therefore,  where  a  railway  company  endeavoured 
pose  of  con-     by  means  of  their  compulsory  powers  to  construct  a  road  so  as  to 
railway  and     accomplish  a  Subsidiary  object,  they  were  restrained  at  the  instance 
^^  ^'  of  the  landowner  whose  property  would  be  affected,  though  the 

proposed  works  were  within  the  scope  of  their  Act  (5).     In  this 
case  a  railway  company  was  authorized  by  their  Act  of  Parliament 
to  make  deviations  in  their  line  of  railway ;  and  within  the  limits  of 
deviation  a  house  of  the  plaintiff  stood  near  a  road  which,  according 
to  the  terms  of  the  Act,  the  company  was  authorized  to  make,  and 
raise  at  a  certain  rate  of  inclination,  and  carry  over  their  line  of 
railway ;  and  the  railway  company  afterwards  proposed  to  alter  the 
course  of  the  road,  according  to  a  plan  which  would  make  it  neces- 
sary to  puU  down  the  house;  and  a  notice  was  served  on  the 
plaintiff,  and  an  offer  to  accept  a  certain  sum  for  the  house  was 
And  the  Court  made  by  him,  which  was  not  accepted ;  and  the  company  being 
structing  a™"  ^^o^i  to  take  possession,  under  the  85th  sect,  of  the  8  Vict.  c.  18, 
grou'nd"that     *^®  plaintiff  moved  for  an  injunction,  on  the  ground  that  the 
•'J''' J  ^s,      proposed  new  road  was  intended  for  the  accommodation  of  an 

intended  for         , .    .    .  ^^   ^i    axx 

aecommoda-     adjouimg  landowner  and  proprietor,  who  was  to  pay  part  of  the 

tion  of  an . 

adjoining             (1)  Richmond    v.     North     London  L.  E.  5  Eq.  190 ;  IS  L  T  (N"  S  )  534  ■ 

landowner.        j^ailw.  Co.,  L.  E.  5  Eq.  352 ;  37  L.  J.  16  \V.  R.  273. 

(Oh.)  273 ;  16  W.  R.  449  ;  18  L.  T.  (3)  lb. 

(N.  S.)  8;  L.  R.  3  Ch.  679 ;  37  L.  J.  (4)  lb. 

(CliO  8H6.  (5)  Dodd  V.  Salishury  and    Teovil 

(2)  Field  v.   Carnarvon  and  Llan-  Raihr.  Co.,  1  Giflf.  158 ;  5  Jur   (N  S  ) 

heris  Railw.  Co.,  37  L.  J.  (Cli.)  176;  782;  33  L.  T.  311. 
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expenses  of  the  alteration,  and  on  that  ground  Vice-Chancel] or      Part  I. 

Chapter  "VII 
Sir  J.  Stuart  granted  the  injunction.  But  where  a  railway  company      Sect.  i. 

having  purchased  and  taken  an  assignment  of  the  interest  of  a 
leaseholder  in  premises,  also  took  under  their  compulsory  powers 
the  interest  of  the  freeholder  in  the  same  premises,  and  paid  the 
amount  of  the  valuation  of  such  interest,  and  compensation  for 
injuriously  affecting  the  other  adjacent  property  of  the  freeholder, 
into  Court,  and  the  freeholder  afterwards,  objecting  to  the  forma- 
tion of  a  coal  depot  on  the  premises  which  had  been  so  taken,  not 
having  executed  any  conveyance  of  the  property  to  the  company, 
brought  an  action  against  the  company,  treating  the  company  as 
assignees  of  the  lease,  for  damages  upon  the  covenants  therein ; 
the  Court  restrained  the  action,  but  without  prejudice  to  any 
proceedings  against  the  company  in  which  their  title,  as  owners 
of  the  land,  should  be  admitted  (1).  And  where  the  E.  C. 
and  L.  B.  Eailway  Companies  were  duly  empowered  to  make 
a  railway  and  to  take  certain  Idnds  for  that  purpose ;  and  after 
giving  the  usual  notice,  as  required  by  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  to  the  lessee  in  possession  of  the 
lands,  the  companies,  with  his  permission,  entered  into  possession 
and  commenced  the  necessary  works;  and  the  lessee  made  no 
statement  of  his  interest,  and  no  information  was  given  to  the 
companies  of  the  interests  of  the  plaintiffs ;  and  afterwards  the 
companies  paid  valuable  consideration  to,  and  obtained  a  convey- 
ance from,  parties  who,  claimed  to  be  owners  of  the  property,  and 
to  be  capable  of  conveying  it ;  and  other  parties,  who  claimed  to 
be  part  owners,  who  had  not  been  served  with  notices,  and  who 
were  ignorant  of  the  above  proceedings,  then  came  forward,  and, 
together  with  the  lessee,  denied  the  right  of  the  former  parties  to 
grant  a  conveyance ;  on  motion  for  an  injunction  by  the  new  The  Court 
claimants,  Vice-Chancellor  Sir  J.  Stuart  would  not  interfere  with  tu^  the*pot'" 
the  possession  by  the  companies,  but  required  the  companies  to  session  of  a 

^  •'  ^  1  1  J.    1      1        1    company  after 

undertake  to  proceed  forthwith  to  determine  the  value  of  the  land,  notice  to 
to  undertake  to  pay  the  value  when  determined,  and  to  give  the  veyanoe  from 
new  claimants  the  usual  bond  under  s.  85  of  the  Lands  Clauses  fng^^f  ot^™-s, 

but  directed  an  inquiry  as  to  title  of  new  claimants,  &c. 


(1)  East  and  West  India  Bocks  and  Birmingham  Junction  Railw.  Co. 
Dawes,  11  Hare,  363. 
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Pabt  I.      Consolidation  Act ;    and  thereupon  directed  an  inquiry  whether 

Sect.  1.      the  new  claimant  could  make  a  title  without  prejudice.     But  the 

order  did  not  give  liberty  to  adverse  claimants  to  come  in  and 

prove  their  claims,  as  they  could  apply  by  summons  at  chambers  (1). 

Company        But  where  a  railway  company  has  paid  part  of  the  purchase  money 

part  of  pur-     of  land  required  by  them,  it  may  take  possession,  and  retain  the 

niaytak™pos-  balance  until  the  vendor  makes  a  good  title;  for  the  company,  by 

^^ta'°°b'i'^      this  part  payment,  purchases  the  right  of  possession,  and  will  not 

until  vendor     be  restrained  from  retaining  possession,  nor  ordered  to  pay  the 

title.  balance  into  Court  (2).    Where  an  Act  authorized  the  construction 

A  company      gf  ^  railway  over  the  land  of  another,  upon  making  compensation, 

land  without  and  the  railway  was  made  without  authority  from  the  owner  of 

hashadundis-  the  land,  but  was  afterwards  used  for  fifteen  years  with  his  know- 

siou^with^^^^'  Isdge,  the  owner  was  not  permitted  to  interfere  with  the  possession. 

acquiescence  j^\i  jjg  ig  entitled  to  is  to  have  the  compensation  assessed  and  paid. 
of  owner  for  '^  '^ 

several  years    After  an  acquiescence  on  the  one  hand,  and  an  undisturbed  enjoy- 

will  not  be    '  ment  on  the  other,  for  several  years,  the  possession  will  not  be 

spossesse  .    (jjgturjjed,  but  a  proper  compensation  will  be  assessed  and  paid  (3). 

By  proceed-     And  if  a  company,  the  promoters  of  which  have  entered  into  an 

ing  under  the  ,  i  i     •      , 

compulsory  agreement  to  purchase,  proceed  subsequently  to  their  Act,  under  the 
LandTciauses  compulsory  powers  of  the  Lands  Clauses  Consolidation  A  ct,  by  giving 
Consolidation  notice  to  treat  and  entering  into  possession  of  the  land  under  sect.  85 

Act,  a  com-  .         . 

pany  waives     of  the  Act ;  by  resorting  to  these  remedies,  although  the  agreement 

its  remedy  for       .  ,  i  •     t  i       i   j-      i 

specific  per-  might  have  been  binding  upon  the  deiendant,  the  company  waives 
aCTeeinent  ^^  ^^^  remedy  for  a  specific  performance  of  the  agreement.  In  this 
entered  into     c^gg  ^jje  promoters  of  an  intended  railway  had  entered,  by  their 

prior  to  their  _     '^  _  •'  '     ■' 

Act.  agent,  into  an  agreement  with  a  landowner  that  they  would  buy, 

and  he  that  he  would  sell,  such  of  his  land  as  might  be  required  by 
the  promoters  of  the  contemplated  railway  if  the  Act  were  obtained 
in  the  following  or  next  following  session  of  Parliament,  for  a 
stipulated  price  of  thirty  years'  purchase  of  its  annual  value ;  and 
the  Act  was  passed  in  the  second  session,  after  failure  in  the  first, 
with  a  deviation  from  the  former  course  of  the  line  through  the 
defendant's  land,  and  the  company  then  took  possession  and  filed  a 
bill  for  specific  performance  of  the  agreement  and  to  restrain  the 

(1)  Alstonv.Eaiterii  Counties Bailw.      Railw.    Co.,  9  Jur.  (N.  S.)   365-    11 
Co.,  1  Jur.  (N.  S.)  1009.  W.  E.  G57. 

(2)  Capps  V.  Norwich  and  Spalding  (3)  Moldv.  Tr/ienfcm/i,27Beav. 510. 
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defendant  from  taking  any  proceedings  under  the  Lands  Clauses      Pabt  I. 

Act  for  assessing  the  value  except  on  the  footing  of  the  agreement ;      sbct.  i. 

Vice-Chancellor  Sir  W.  P.  Wood  dismissed  the  bill,  but  without 

costs,  as  he  said  the  defence  might  have  been  raised  by  demurrer  (1). 

Where,  under  an  agreement  containing  mutual  grants,  the  plaintiffs  A  railway 

(a  railway  company)  had  been  put  in  possession  by  the  defendants  i^as  put  ano- 

(another  railway  company)  of  what  was   granted  to  them,  and  ^^^^^^^^ 

enioyed  it  for  several  years,  while  the  defendants  took  no  steps  to  possession, 
•'    ,  .  .  .  whicli  has 

require  the  performance  of  the  stipulation  for  their  benefit,  but  remained  so 

allowed  the  time  to  expire  within  which  it  should  have  been  per-  undistuJbe™ 

formed,  the  Court  granted  an  iniunction  to  restrain  the  defendants  ^'^}  ^^  ,  ,. 
°  •'  restrained  dis- 

from  disturbing  the  plaintiff's  enjoyment  (2).     Where  a  railway  turbing  the 
company,  after  service  of  notice  to  treat  for  the  purchase  of  land  though  the 
upon  an  incumbrancer  thereon,  effected  the  purchase  of  the  land  (th^conSdera- 
from  an  owner  entitled  by  title  paramount  to  that  of  the  incum-  *'™)  ^^^  ^o' 

,  ,  .  been  per- 

brancer  served,  and  entered  into  possession  of  such  land,  it  was  formed. 
held  (no  fraud  or  collusion  being  proved  or  alleged  against  the  pany'^pm-"""^' 

company  or  the  vendor),  the  remedy  of  the  incumbrancer  in  respect  <=hasea  of  an 

'^     •'  '\  •'     .  '^        owner  entitled 

of  his  incumbrance  against  the  land  in  the  hands  of  the  company,  by  title  para- 

or  against  the  company,  was  gone  (3).    Where  a  railway  company^  incumbrancer 

under  the  powers  of  the  Lands  Clauses  Consolidation  Act,  1845, 4o''t°oTtofreIt 

had  given  the  usual  notice  of  a  reference  to  a  jury  to  assess  the  served  on 

in  ■  ft  ^  1  i-TT  T.111  incumbrancer) 

value  or  a  portion  oi  a  house,  shop,  and  outbuildmgs  which  had  the  remedy  of 

been  occupied  together,  coffee  being  roasted  in  the  outbuildings  and  branceTas' 

sold  in  the  shop,  and  they  had  given  a  bond  to  the  lessee,  her  f-sainst  the 

,    .  .         .  .  land  or  com- 

heirs,  executors,  administrators,  and  assigns,  and  paid  into  Court  pany  is  gone. 

£600,  the  amount  at  which  the  value  of  the  buildings  taken  by 
them  had  been  estimated  under  the  provisions  of  the  Act ;  and 
they  then  proceeded  to  enter  into  possession  and  to  pull  down  the 
buildings ;  and  the  lessee  filed  her  bill,  to  which  neither  the  superior 
landlord  nor  her  sub-lessee  was  a  party,  for  an  injunction  to  restrain 
the  company  from  continuing  in  possession  of  the  buildings,  on 
two  grounds :  first,  that  the  buildings  taken  were  part  of  a  manu- 
factory, and  could  not  be  taken  without  the  rest ;  and,  secondly, 

(1)  Bedford  and  Cambridge  Bailw.      Lancashire  and  Yorkshire  Bailw.  Co., 
Co.  V.  Stanley,  11  W.  B.  139  ;    7  L.  T.      1  Sm.  &  Giff.  181. 

(N.  S.)  477.  (3)  Hill  v.  Great  Nmthern  Bailw. 

(2)  Great  Northern  Bailw.  Co.  v.      Co.,  18  Jur.  685 ;  23  L.  J.  (Oh.)  524 
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Part  I.      that  the  bond  given  was  invalid  by  reason  of  its  being  conditioned 
Sect.  1.    '  for  payment  of  the  sum  specified  to  the  heirs,  executors,  adminis- 
^  trators,  and  assigns  of  the  lessee ;  on  a  motion  for  the  injunction, 

Vice-Chancellor  Sir  J.  L.  Knight  Brude  considered  that  there  was 
a  serious  question  to  be  tried  at  Law,  whether  the  whole  proceedings 
of  the  company  had  not  been  illegal ;  yet,  as  the  only  complaining 
party  was  not  in  the  occupation  of  the  premises,  and  had  not  been 
and  would  not  be  personally  inconvenienced  by  what  was  done, 
and  as  the  company,  in  any  event,  was  entitled  to  have,  and  must 
have,  the  property  sought  to  be  protected  by  the  motion,  the 
dispute  being  whether  they  were  also  bound  to  take  additional 
property,  it  forbore  to  grant  an  injunction  upon  the  company  pay- 
ing into  Court  a  further  sum  of  £600,  and  undertaking  to  abide  by 
such  order  as  the  Court  might  make  as  to  proceeding  before  a 
jury  under  the  notice  they  had  given,  and  as  to  the  possession  of  the 
buildings  (1).  Where  a  railway  company,  under  the  powers  of  their 
Act,  gave  notice  to  the  lessees  of  a  factory  and  buildings  that  they 
required  a  part  of  their  premises,  and  the  lessees  thereupon  gave  a 
counter  notice,  requiring  the  company,  under  the  92nd  section  of 
the  Lands  Clauses  Consolidation  Act,  to  take  the  whole,  and  the 
company  took  no  further  proceedings  until  the  lease  of  the  premises 
had  expired,  and  the  lessees  having  remained  in  possession  of  the 
premises,  the  railway  company,  without  serving  any  new  notice  on 
the  defendants,  had  the  value  of  their  interest  in  the  whole  of  the 
premises  assessed,  and  deposited  the  amount  in  Court,  delivered  a 
bond,  and  entered  into  possession  of  a  part  of  the  premises  under 
the  85th  section ;  and  the  defendants,  conceiving  that  the  company 
had  no  right  to  proceed  under  the  85th  section,  sent  in  a  claim, 
and  gave  them  notice  to  issue  their  warrant  to  the  sheriff  to 
summon  a  jury  to  assess  compensation  under  the  68th  section; 
and  the  company  thereupon  filed  their  bill  to  restrain  such  pro- 
ceedings, and  negotiations  had  been  entered  into  by  the  reversioners 
with  the  company  and  with  the  defendants  which  rendered  it 
doubtful  to  what  interest  in  the  premises  the  latter  were  entitled ; 
on  motion  to  dissolve  an  injunction  granted  ex  ;parte,  the  Lord 
Chancellor  held,  affirming  the  decision  of  the  "Vice-Chancellor  of 

(1)  DaHn  v.  London,  and  North  Wcatern  Bailw.  Co.,  3  De  G.  &-  Sm.  41-1. 
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England,  that  the  injunction  to  restrain  proceedings  by  the  de-      Pakt  I. 

CIhapter  "VII 

fendants  under  the  68th  section  should  be  continued  nntil  the      seot.  i. 


rights  of  the  several  parties  had  been  ascertained  (1).     Where  a 

landlord  entered  into  some  arrangement  with  his  tenant  for  a  lease 

for  eight  years,  and  afterwards  a  railway  company,  being  in  want 

of  part  of  the  farm,  agreed  with  the  landlord  for  its  purchase ;  and 

subsequently  to  this,  by  some  mistake,  the  landlord,  on  the  same 

day,  granted  a  lease  of  the  whole  farm  to  the  tenant,  and  conveyed 

part  of  it  to  the  company ;  and  a  question  also  arose,  under  the 

agreement,  whether  the  landlord  or  the  company  was  to  make 

compensation  to  the  tenant ;  and  the  company  took  possession, 

and  the  tenant  brought  ejectment ;  the  Court  held,  under  these 

circumstances,  that  the  company  could  maintain  a  suit  to  stay  the 

ejectment  and  to  ascertain  the  rights,  and  directed  an  inquiry  (2). 

Where,  on  an,  application  for  an  injunction  to  restrain  a  railway 

company  from  taking  proceedings  to  summon  a  jury  under  the 

compulsory  clauses  of  the  Lands  Clauses  Consolidation  Act,  1845, 

on  the  ground  that  the  company  had  bound  themselves  to  abide  by 

an  award  respecting  the  value  of  the  lands ;  Vice-Chancellor  Sir 

J.  L.  Knight  Bruce  thought  that  the  plaintiff  would  have  been 

entitled  to  an  injunction  but  for  the  circumstance  that  the  time 

limited  for  the  exercise  of  the  compulsory  powers  was  on  the 

point  of  expiring ;  but  that  the  doubt  as  to  the  validity  of  such 

proceedings   after  that  period,  although  the  usual  notice  had 

been  given  of  the  intention  of  the  company  to  take  the  land,  was 

sufficient  ground  for  declining  to  grant  the  injunction;   on  the 

company  undertaking  not  to  act  on  the  result  of  the  jury  process 

without  the  leave  of  the  Court,  and  bringing  into  Court  £200 

to  answer  the  plaintiffs  costs   and   charges   by   reason   of  the 

process,  without  prejudice  to  any  question  (3).      The  owner  of  owner  of  land 

land  upon  which  a  railway  company  empowered  by  Parliament  Ji'ence  &c , 

are  about  to  enter  under  their  parliamentary  powers,  is  not  entitled  ^^^s  permitted 

.  company  to 

to  an  interlocutory  injunction  to  restrain  them  from  so  entering  enter  land, 

&c.,  upon  sup- 

(1)  South-  Western    Bailw.    Go.    v.      Norfolk  Bailw.  Co.  v.  Bayes,  13  Jur. 
Cmvard,  5  Bailw.  Cas.  703 ;  1  H.  &  T.      435. 

377,  n.  (3)   Wood    v.    North    Staffordshire 

(2)  Norwich  Bailw.  Co.  v.    Wood-      Bailw.  Co.,  3  Be  G.  &  Sm.  368. 
house,  11  Beav.  382 ;   S.  0.  sub  nom. 
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Pabt  I.      and  taking  proceedings  in  respect  of  his  land  under  the  powers 

Sect.  1.      of  their  Act,  if,  by  his  silence  and  conduct,  he  has  permitted  the 

position  they    Company  to  carry  on  their  works  upon  the  supposition  that  they 

had  a  right  to  ^gjg  entitled  to  enter  on  and  take  the  land  in  question  (1).    In 

do  BO,  not  '■ 

entitled  to       Deere  T.  Guest  (2)  Lord  Chancellor  Cottenham  held,  on  demurrer, 

injunction  to  that  there  was  no  equity  to  restrain  by  injunction  the  owners 
[ng  To"  ^°*^'^'  °^  ^  railroad  (in  this  case  a  tram-road  belonging  to  a  private 
company)  made  over  the  plaintiff's  land  from  using  the  railroad 
after  it  had  been  completed,  or  from  interrupting  the  plaintiffs' 
workmen  in  removing  it,  and  restoring  the  land  to  its  original  state ; 
where  the  possession  of  the  land  for  the  purpose  of  constructing  the 
railroad  had  been  obtained  from  a  tenant  in  possession ;  the  Lord 
Chancellor  said  that  the  case  originally  might  have  been  a  case  of 
waste,  occasioned  by  the  cutting  of  the  tram-road  and  the  laying 
of  the  iron  rails  over  the  plaintiffs'  land,  but  what  was  then  claimed 
by  the  defendants  was  simply  a  right  of  way,  and  if  they  were 
not  entitled  to  that  right  they  were  mere  trespassers,  and  the 
plaintiffs  had  their  proper  remedy  against  them  as  such.  Although 
the  Court  will  restrain  one  tenant  in  common  from  the  wilful 
destruction  of  the  common  property  held  by  tenants  in  common, 
and  enjoyed  in  conformity  with  the  common  rights  of  the  tenants 
in  common  ;  yet,  where  a  railroad  company  had  obtaiaed  a  lease 
from  five  out  of  six  tenants  in  common,  and  had,  contrary  to  the 
wishes  of  the  remaining  tenant  in  common,  constructed  a  railroad 
on  the  property,  which  at  Law  had  been  held  to  be  an  ouster,  the 
Master  of  the  Rolls,  Lord  Langdale,  refused  to  interfere  by  injunc- 
tion to  prevent  the  dissenting  tenant  in  common  from  damaging 
the  buildings  and  railway,  though  the  rent  agreed  to  be  paid  by  the 
The  Court  will  company  was  three  times  the  former  rent  (3).  Where  a  railway 
way  oom^'pany  Company,  without  the  leave  of  the  Court,  took  proceedings  under 
taking  pro-      ^ijg  Lands  Clauses  Consolidation  A(;t  to  take  possession  of  lands  in 

taking  posses-  the  possession  of  the  receiver  under  the  Court ;  the  Master  of  the 

sion  of  land  in  _     ,_._,, 

thehandsofaiiolls.   Lord   Langdale,  on  an   ex  parte  motion,   restrained    the 

receiver.         company  from  taking  any  proceedings  toward  taking  possession  of 

(1)  Qreenhalgh  v.  Manchester  and  (2)  lMyl,(SrC.516(seetheobservations 
Birmingham  Railw.  Co.,  3  Myl.  &  C.  of  Vice-Chancellor  Sir  J.  Stuart,  ante, 
784 ;  9  Sim.  614.  p.  820,  on  the  marginal  note  of  thiscase.) 

(3)  Durham  and  Sunderland  Railw.  Go.  v.  VTawn,  3  Beav.  119. 
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the  land  under  the  above-mentioned  Act  until  further  order  (1).  Pakt  i. 
It  is  generally  incumbent  on  a  company  seeking  to  avail  them-  ^eot.  i. 
selves  of  the  provisions  of  the  85th  section  of  the  Lands  Clauses  itig  eeneraliv 

Consolidation  Act,  1845,  to   shew  satisfactorily  and  clearly  that  in^mbeut  on 

.  .  ...  a  company 

they  have  fulfilled  its  conditions  and  complied  with  its  requisitions,  availing  them- 

and  if  there  is  room  for  doubt  the  landed  proprietor  should  have  gg  ^f  L^nd 

the  benefit  of  the  doubt  (2) ;  and  the  Vice-Chancellor,  Sir  J.  L.  fJiXfon Tot 

Knight  Bruce,  thinking  that  the  company  had  not  complied  with  to  shew  that 

the  requisitions  of  the  Act  as  to  the  form  of  the  bond,  not  being  complied  with 

with  two  sureties,  which  are  required  as  well  as  when  the  bond  is  &c?"of  th°^' 

given  bv  a  corporation  as  by  an  individual  (but  the  several  bond  ^<''- 

.    .  ...  .  Company 

of  the  company  and  joint  bond  of  the  justices  is  sufScient),  and  restrained 

being  for  less  quantity  of  land  than  the  lands  comprised  in  their  form  of  bond  ' 

original  notice,  granted  an  injunction  restraining  the  defendants  ^j^™^  ^  ®°' 

from  entering  upon  any  of  the  lands   until  further  order,  with 

liberty  to  move  to  dissolve  the  injunction  after  having  complied 

with  the  requisitions  of  the  Act ;  and  this  decision  was  affirmed 

by  the  Lord  Chancellor,  Lord  Cottenham.    And  in  this  case  where 

certain  landowners,  by  their  original  bill,  sought  to  restrain  a 

railway  company  from  entering  on  and  taking  eight  out  of  ten 

pieces  of  land  which  they  had  originally  given  notice  of  their 

intention  to  take,  and  having  obtained  an  injunction  on  this  bill 

they  then  filed  a  supplemental  bill,  alleging  that  the  ten  pieces 

formed  part  of  a  "  manufactory "  within  sect.  92  of  the  Lands 

Clauses   Consolidation  Act   1845,  and  praying  for  an  injunction 

restraining  the  company  from  taking  possession  or  assessing  the 

value  of  the  ten  pieces  before  a  jury,  without  taking  the  whole 

"  manufactory ;"  the  Court  granted  an  injunction  to  that  effect, 

putting  the  landowners  upon  terms  to  concur,  upon  the  request  of 

the  company,  in  specially  taking  the  opinion  of  a  Court  of  Law 

whether  the  pieces  of  which  notice  to  take  was  given  were  part  of 

a  "  manufactory  "  within  the  meaning  of  sect  92 ;  but  the  Lord 

Chancellor,  Lord  Cottenham,  on  appeal,  held  that  the  landowners 

were   not  entitled  to  the  last  mentioned  injunction   under  the 

circumstances  of  delay  in  praying  for  that  particular  relief,  and 

(1)  Tink  V.  Bundle,  10  Beav.  318.         Bailw.  Co.,  2  De  G.  &  Sm.  55 ;  5  Eailw. 

(2)  Barker  v.   North  Staffordshire      Gas.  412  ;  12  Jur.  324,  575,  589. 
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Part  I. 

Chaptee  VII. 

Sect.  1. 

Wlien  power 
of  completing 
railway 
depends  on 
consent  of 
landowners, 
such  consent 
ought  to  be 
obtained 
before  pro- 
ceeding. 


A  company- 
treating  with 
mortgagor 
alone,  with 
notice  of  mort- 
gage, will  be 
restrained  pro- 
ceeding with 
works  until 
the  value  of 
mortgagee's 
interest  is 
ascertained 
and  paid,  or 
secured. 


that  the  parties  asking  for  an  injunction  were  bound  to  bring 
forward  their  whole  case  at  first.  When  the  power  of  fully- 
completing  a  railway,  according  to  the  intention  of  the  Legis- 
lature, depends  on  the  voluntary  consent  of  individuals  having 
property  on  the  proposed  line,  such  consent  ought  to  be  obtained 
by  the  company  before  they  proceed  in  the  undertaking  (1). 
Where  a  railway  company  having  purchased  of  the  proprietors 
of  a  canal  all  their  estate  and  interest  in  it,  subject  to  certain 
leases  as  to  portions  thereof,  being  houses  and  wharves,  deter- 
minable upon  six  months'  notice,  and,  previously  to  obtaining 
their  Act,  having  agreed  with  the  lessees  of  the  said  houses  and 
wharves  to  give  them  satisfaction,  recompense,  and  compensation 
for  the  value  of  their  leasehold  interests,  or  for  damage  sustained 
by  them  in  respect  of  fixtures  and  improvements,  or  otherwise  by 
the  execution  of  the  Act ;  and  the  railway  company,  being  then  the 
reversioners,  gave  the  lessees  notice  to  determine  their  tenancies, 
the  Court  held,  that  it  would  not  permit  them  so  to  exercise  their 
legal  rights  on  the  face  of  the  above  agreement  (2).  Where  some 
property  was  mortgaged  to  the  plaintiffs,  who  were  not  to  receive 
their  money  until  a  future  day,  and  a  railway  company,  with 
knowledge,  treated  with  the  mortgagor  alone,  and,  not  agreeing, 
paid  into  Court,  to  the  credit  of  the  mortgagor,  the  amount  of 
compensation,  but  made  no  provision  for  the  compensation  to  the 
mortgagees,  under  the  8  Vict.  c.  18,  s.  114,  and  the  company  then 
took  possession  and  commenced  pulling  down  the  building,  the 
Master  of  the  Rolls,  Lord  Langdale,  restrained  the  company  from 
proceeding  with  the  works  upon  the  mortgaged  premises  until  the 
value  of  the  mortgagees'  interests  had  been  ascertained,  and  paid  or 
secured  in  the  manner  required  by  the  Act  (3).  Where  a 
railway  company  had  power  to  take  land  for  their  line,  such  power 
to  expire  within  three  years,  and  the  company  gave  a  notice,  and 
executed  a  bond  under  the  Lands  Clauses  Consolidation  Act,  and 
paid  the  purchase  money  into  the  bank,  but  did  not  within  the  three 
years  take  possession,  and  the  company  then  obtained  an  extended 

(1)  Oray  v.    Liverpool    and    Bury      200 ;  3  Jur.  258. 

Bailw.  Co.,  9  Beav.  391  ;  4  Kailw.  Cas.  (3)  Sanken  v.  East  and  West  India 

235.  Docks    and     Birmingham     Junction 

(2)  Doo  v.  Croydon   ftailw.   Co.,  1      Railw.  Co.,  12  Beav.  298. 
Uailw.  Cas.  257  j  8  L.  J.  (N.  S.)  Ch. 


EAILWAY  COMPANIES.  831 

Act,  but  containing  similar  powers  as  in  the  former  Act,  and  gave  a  Part  I. 
new  notice  to  take  land  of  a  larger  extent,  but  including  the  former  sect.  i. 
land,  and  no  money  was  deposited  under  the  new  notice,  nor  was  a 
new  bond  executed,  and  then  the  company  entered  upon  the  land 
and  the  landowner  filed  a  bill,  and  moved  for  an  injunction  to 
prevent  the  company  from  proceeding  with  their  line  over  the 
plaintiff's  land,  the  motion  was  refused,  the  plaintiff  having  liberty 
to  bring  an  action  (1).  Where  A.  was  lessee  for  years  of  a  house 
and  of  a  warehouse,  between  which  was  a  yard,  over  which  she  had 
a  right  of  way  granted  by  the  same  demise,  and  B.  was  the 
occupier  as  the  under-lessee,  and  a  railway  company  proposed  to 
take  the  warehouse,  and  gave  notice,  and  paid  a  sum  into  Court,  and 
gave  a  bond  conditioned  to  pay  compensation  money  to  A.,  the  lessee, 
"  her  heirs,  executors,  or  administrators,"  and  then  took  possession 
of  the  warehouse,  which  they  began  to  pull  down  ;  and  A.,  the 
lessee,  filed  her  bill  against  the  company  and  moved  for  an 
injunction  to  restrain  the  company  from  continuing  in  possession, 
and  from  proceeding  to  pull  down  the  warehouse,  contending  that, 
under  the  Lands  Clauses  Consolidation  Act,  the  defendants  were 
bound  to  take  the  whole  of  the  premises,  and  B.  the  under-lessee 
was  no  party  to  the  suit;  the  Court  refused  to  interfere  by 
injunction,  and  directed  a  case  for  the  opinion  of  a  Court  of  Law  (2). 
Where  a  railway  company,  assuming  to  act  under  the  85th  section 
of  the  Lands  Clauses  Consolidation  Act,  took  possession  of  some 
lands  belonging  to  A.,  whereupon  A.  filed  an  injunction  bill 
against  the  company,  and  moved  accordingly,  and,  by  an  arrange- 
ment made  at  the  hearing,  the  company  undertook  to  bring  the 
question  of  the  value  before  a  jury  as  soon  as  possible,  and  the 
value  was  accordingly  ascertained,  and  the  amount  paid  to  A ;  a 
motion  by  A.  that  the  taxing  master  might  tax  the  costs  of  the 
suit,  and  that  the  company  might  pay  them,  and  that  all  further 
proceedings  in  the  suit  might  be  stayed,  was  refused,  but  the  costs 
of  it  were  reserved  (3).  Notice  given  to  a  landowner  by  a  railway  Notice  to 
company  of  their  intention  to  summon  a  jury,  does  not  render  it  ^°  o^"«^r  ° 

(1)  Williams  v.  South  Wales  Bailw.  (3)  Langham  v.  Great  Northern 
Co.,  13  Jur.  443.                                           Bailw.  Co.,  5  Eailw.  Cas.  263  ;  17  L.  J. 

(2)  Dakin  v.  London  and  North  (N.  S.)  Ch.  436 ;  12  Jur.  574 ;  and 
Western  Baihv.  Co.,  13  Jur.  579 ;  v.  see  S.  C.  16  L.  J.  (N.  S.)  Ch.  436 ;  11 
ante,  p.  825.  Jur.  839. 


832  EAILWAY  COMPANIES. 

Pabt  I.      inequitable  for  them  to  proceed  in  the  meantime,  under  the  8  Vict. 
Chaptkk  VII. 

Seop.  1.    "  c.  18,  s.  85,  to  obtain  possession,  nor  is  it  a  sufficient  ground  to 

intention  to  restrain  the  company  from  changing  the  aspect  of  the  property, 
summori  jury,  that  the  jury  may  thereby  be  prevented  from  accurately  awarding 
render  it  compensation  with  reference  to  its  original  state  (1).  A  nomination 
for  company  to  ^y  the  justices,  under  8  Vict.  c.  18,  s.  85,  of  the  surveyor  employed 
proceed  to  ^  ^j  ^.j^g  company,  and  who  has  already  in  the  course  of  such  employ- 
sion.  ment  valued  the  land,  does  not  necessarily  invalidate  a  bond  under 

the  section.    The  approval  of  sureties  in  a  bond  under  the  same  sec- 
tion may  be  given  by  the  justices  on  an  ex  parte  application  of  the 
A  bond  to       Company ;  but  if  such  a  bond  be  made  to  landowners  jointly,  they 
tenanta'ta^^'     being  tenants  in  common  of  the  land,  it  is  not  a  sufficient  com- 
comraon,         pliance  with  the  Act :  and,  sernhle,  that  the  condition  of  the  bond 

jointly,  IS  not    ^ 

sufficient  com-  must  be  for  payment  absolutely,  and  not  on  demand  (2).  Where 
the  Lands  the  Condition  of  a  bond  given  by  a  railway  company  under  the  85th 
sdidation  Ao't.  section  of  8  Vict.  c.  18,  on  taking  possession  of  land  before  the 
s.  85.  purchase  money  was  ascertained,  was  "  on  demand  to  pay  to  the 

owner,  or  on  demand  to  deposit  in  the  bank,  the  amount  of  such 
purchase  money  when  determined,"  it  was  held,  that  the  condition 
was  bad,  as  giving  the  party  claiming  to  be  owner  the  opticm  of 
compelling  payment,  either  to  himself  or  into  the  bank,  whatever 
the  title  might  turn  out ;  and  at  the  suit  of  the  obligee  an  injunc- 
tion was  granted  till  a  proper  bond  should  be  executed,  although 
the  Lord  Chancellor  (Lord  Cottenham)  said  that  as  the  bond 
stood— it  giving  the  plaintiff  the  option  of  either  receiving  the 
money,  or  having  it  paid  into  Court,  he  was  rather  a  gainer  than 
loser  by  the  departure  from  the  strict  form  prescribed  by  the  Act — 
yet  that  the  object  of  the  Act  was  to  protect  the  interests  of 
parties  under  disability  by  having  the  money  paid  into  the  bank, 
where  any  such  parties  were  concerned,  and  that  he  could 
not  admit  the  plaintiff  was  owner  in  fee  before  the  title  was  inves- 
tigated ;  and  he  thought,  therefore,  the  condition  ought  to  be,  to 
pay  either  to  the  plaintiff  or  into  the  bank,  as  the  case  mio-ht 
A  railway  require,  according  to  the  provisions  of  the  Act  (3).  Where  a 
radCved"*'  ""aJlway  company,  having  served  notice  to  treat  with  the  owner  of 

(1)  Langham  v.  Ormt  Northern  (3)  Poynder  v.  Great  Northern 
Railw.  Co.,  1  De  Gr.  &  Sm.  486;  ri<(ilw.  Co.,  2  Ph.  330;  5  Railw.  Cas. 
5  Railw.  Cas.  269.                                       201;  16  Sim.  3;  5  Railw.  Cas  196 

(2)  lb. 
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land  under  8  Vict.  c.  18,  had  been  furnished  with  the  title  and  a      Part  I. 
claim  of  £500  compensation,  obtained  possession  from  the  occupy-      sbot.  i. 
ing  tenant,  and  commenced  the  works  without  paying  the  money,  notice  to  treat 
or  lodging  it  in  Court,  and  giving  the  security  required  by  the  Act,  ?^  owner, 
the  Court  granted  an  injunction  against  the  company's  proceeding  obtained  pos- 
with  the  works,  and  to  compel  them  to  restore  the  land  to  its  occupying 
former  condition — the  injunction  not  to  issue  on  the  company's  restrain™pro- 
uudertaking  to  lodge  the  sum  claimed,  and  give  the  bond  re-  ceeding  with 
quired  (1).     Where,  by  an  Act  of  Parliament  authorizing  an  ex-  compelled  to 
tension  of  a  line  of  railway,  and  the  construction  of  a  station,  which  former  con- 
Act  incorporated  the  Lands  Clauses  Consolidation  Act  and  the  ^^^p°^^™^^^^ 

Eailways  Clauses  Consolidation  Act,  it  was  enacted  that,  subiect  undertook  to 

...  .  .        lodge  sum 

to  the  powers  of  deviation  in  the  said  Eailways  Clauses  Consolida-  claimed,  &o. 

tion  Act  contained,  it  should  be  lawful  for  the  said  company  to 
make  and  maintain  the  said  extension,  and  the  said  station,  and 
the  works  connected  therewith,  in  the  lines,  &c.,  and  upon  the 
lands  delineated  upon  the  said  plans,  &c.,  and  to  enter  upon,  take, 
and  use  such  of  the  said  lands  as  should  be  necessary  for  the 
purpose ;  and  the  plaintiff's  lands  were  delineated  upon  the  said 
plans,  &c.,  and  marked  1  and  4,  and  the  line  of  deviation  passed 
through  both  lots,  and  the  company  required  the  entire  lots  of 
1  and  4  for  the  purpose  of  the  extension  and  station ;  Lord 
Chancellor  held  (dissolving  an  injunction  obtained  by  the  plaintiff), 
that  the  company  were  empowered  to  take  all  or  any  part  of  the 
lands  delineated  on  the  plans,  although  beyond  the  line  of  devia- 
tion, and  although  they  were  not  so  entitled  under  the  powers  of 
deviation  contained  in  the  Railways  Clauses  Consolidation  Act  (2). 
"Where  the  time  allowed  to  a  railway  company  for  the  exercise  of 
their  power  to  take  lands  was  three  years  from  the  passing  of  their 
Act,  and  during  that  time  they  gave  the  plaintiff  notice  of  their 
intention  to  take  his  lands,  and  summoned  a  jury  to  assess  the 
value  of  them ;  but  the  three  years  expired  before  the  jury  gave 
their  verdict ;  and  on  that  account  the  Vice-Chancellor  held,  that 
the  company  were  not  entitled  to  take  steps  for  obtaining  posses- 
sion of  the  plaintiff's  lands ;  the  Lord  Chancellor,  not  agreeing 
with  His  Honour,  directed  the  opinion  of  a  Court  of  Law  to  be 

(1)  Armstrong Y.Waterford and Lim-  (2)  Crawford  v.  Chester  and  Holy- 

erick  Railw.  Co.,  10  Ir.  Bq.  Reps.  60.         head  Eailw.  Co.,  11  Jur.  917. 

3  H 
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Pabt  I.  taken  on  the  point  (1).  Where  the  defendants,  a  railway  company, 
Sbct^i.  '  were  by  their  Act  restrained  from  interfering  with  the  plaintiffs 
and  other  railway  companies  previously  established,  except  as  to 
the  compulsory  purchase  of  lands  within  certain  limits,  and  the 
plaintiffs  had  power  by  their  Act  to  take  some  lands  compulsorily 
and  others  by  consent,  and  the  defendants  had  power  to  take 
certain  lands,  part  of  which  had  been  purchased  by  the  plaintiffs' 
consent  subsequently  to  the  defendants'  Act ;  the  Court  held,  that 
the  plaintiffs,  having  occupied  the  ground  before  the  defendants, 
were  entitled  to  hold  so  much  of  it  as  was  not  actually  wanted  for 
the  formation  of  the  defendants'  railway,  and  granted  an  injunction 
Court  refused  accordingly  (2).    Where  a  railway  company  entered  on  land,  to 

an  injunction  iiiio  t   ^  -t  •       •  i 

against  a  com-  survey,  and  take  levels,  &c.,  and  drew  a  trig  hne  across  it  without  the 
entered  merely  Consent  of  and  without  notice  to  the  owner,  whereupon  he  filed  his 
to  survey  and  ^ju^  ^nd  applied  for  an  injunction  ;  and  the  company  alleged  that 
would  do  no    they  only  entered  to  make  a  survey,  but  would  not  do  more  without 

more  without  .  .,  .  i/^  pi---i 

serving  serving  the  notices ;  the  Court  reiused  an  injunction,  but  reserved 

no  ices.  ^j^g  g^g^g  ^^y    Where,  before  the  amount  to  be  paid  by  a  railway 

company  for  land  required  by  them  for  the  pui-poses  of  their 
railway  had  been  determined,  a  verbal  consent — by  one  party 
stated  to  be  qualified,  by  the  other  alleged  to  be  general — was 
given,  whereupon  the  company  entered  upon  the  land  and  com- 
Court  refused  menced  works  which  permanently  affected  it ;  the  Court  held,  that 

an  injunction    .  ijj_-ji>i-- 

to  stop  works  It  would,  not  mtertere  by  injunction  to  stop  the  works  if  perfect 
pany  had™"  justice  could  be  done  by  compelling  the  company  to  pay  for  the 
rverbairon^"^  ^^°*^'  ^^^  Ordered  the  proximate  value  to  be  deposited  until  the 
sent,  but         amount  could  be  determined  (4).     Where  the  plaintiff  agreed  to 

ordered  proxi-      n   .  -i  ,    .  .  „ 

mate  value  to  Sell  to  a  railway  company  a  certain  portion  of  a  field  for  the  price 

be  deposited,   ^f  £229  in  the  whole— being  £120  for  the  land,  and  £109  for 

compensation  for  damage  by  severance  to  the  remaining  portion — 

and  stipulated  that,  in  case  additional  land  should  be  wanted,  the 

same  should  be  taken  and  paid  for  after  the  same  rate  per  acre, 

(1)  BrocUelanh  v.  Whitehaven  (3)  Foohs  v.  Wilts,  Somerset,  and 
Junction  Bailw.  Co.,  15  Sim.  632 ;  5  Weymouth  Bailw.  Co.,  5  Hare,  199 ;  4 
Eailw.  Cas.  373 ;  16  L.  J.  (N.  S) 471 ;      Railw.  Cas.  210. 

11  Jur.  663.  (4)  Langford  y.   Brighton,   Lewes, 

(2)  Lancaster  and  Carlisle  Bailw.  and  Hastings  Bailw.  Co.,  i  Railw.  Gas. 
Co.  V.  Mary  port  and  Carlisle  Bailw.  69;  see  also  Cromford'  Canal  Co.  v. 
Co.,  4  Eailw.  Cas.  504.  Cutts,  4  Railw.  Cas.  442. 
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and  the  company  subsequently  took  possession  of  a  second  portion      Pabt  I. 
of  the  field  for  purposes  authorized  by  their  Act,  and  entered  upon      seot.  i. 


the  same  without  having  previously  paid  the  purchase  money  for 
that  second  portion  after  the  rate  specified  in  the  agreement,  and 
without  having  previously  agreed  upon,  or  ascertained  by  reference 
to  a  jury,  the  damage  occasioned  by  the  severance  of  the  second 
portion  from  the  remaining  portion  of  the  field ;  it  was  held  by 
the  Lord  Chancellor,  that  the  agreement  only  provided  for  the 
amount  to  be  paid  to  the  plaintifis  for  the  value  of  the  second 
portion  of  the  field,  and  that  neither  by  intention  nor  legal  con- 
struction did  such  value  include  the  amount  of  damage  by  sever- 
ance to  the  remaining  portion  of  the  field,  which  amount  was 
either  to  be  agreed  upon  by  the  parties  or  ascertained  by  a  jury ;  and 
that  until  such  amount  was  agreed  upon  or  ascertained  the  company 
were  not  entitled  to  enter  upon  the  second  portion  (1) ;  but  upon  an 
agreement  by  the  company  to  pay  the  amount  of  damage  done  to  land 
by  severance,  and  to  take  proper  proceedings,  if  necessary,  for  ascer- 
taining such  amount,  the  injunction  restraining  them  from  entering 
adjoining  land  until  the  amount  of  such  damage  was  ascertained  was 
withheld  (2).    Where  a  railway  company  gave  a  notice  to  treat  for  After  notice  to 
the  purchase  of  property,  and  afterwards  obtained  an  injunction  ex  party  can  get 
jparte  to  restrain  the  owner  from  selling  by  auction,  Vice-Chancellor  obligation  to 
Sir  J.  Stuart  refused  a  motion  to  dissolve,  on  the  ground  that  after  W  *"<^  ^^'1- 
such  notice  neither  party  could  get  rid  of  the  obligation  to  buy 
and  sell  (3).     Where  a  railway  company,  having  taken  land  be- 
longing to  v.,  and  completed  the  railway,  after  negotiating  gave  a 
notice  to  V.  to  treat  for  other  land,  for  the  purpose  of  enabling 
them  to  carry  out  an  agreement  with  L. ;  Vice-Chancellor  Sir  The  Court 
E.  T.  Kindersley,  upon  a  bill  by  V.  charging  that  the  land  was  ^omp^n^^  ^ 
not  required  for  the  purposes  of  the  railway,  and  asking  a  declara-  ^^^>^  '^.nd 
tion  that  the  notice  was  void,  and  an  injunction  to  restrain  the  for  the  pur- 
defendants  from  taking  the  land,  granted,  at  the  hearing,  an  in-  railway. 
junction.     The  Vice-Chancellor  said :  "  It  comes  to  this — if  the 
company  are  entitled  to  take  this  land,  they  would  be  equally 
entitled  to  take  land  belonging  to  any  one  which  happened  to  be 

(1)  Jcmes  V.  Oreat  Western  Railw.  (3)  Metropolitan     Bailw.     Go.     v. 
Co.,  1  Railw.  Cas.  684.                                Woodhouse,   11  Jur.  (N.  S.)  296 ;   34 

(2)  lb.  •  L.  J.  (Ch.)  297. 

3  H  2 
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Part  I.      within  the  limits  of  deviation,  not  for  the  purpose  of  constructing 
Seot.  1.    '  the  railway,  but  to  enable  them  to  satisfy  the  requisitions  of  a 
third  person"  (1).     Where  a  railway  company  was  empowered  to 
take  lands,  and  to  deviate  to  the  extent  of  100  yards  from  the  line 
laid  down  in  their  map,  provided  such  deviation  was  made  before 
the  4th  of  July,  1838 ;  and  in  January,  1837,  a  deviation  in  the 
line  within  the  prescribed  limits  was  made ;  and  a  subsequent  Act, 
passed  in  May,  1837,  enacted  that  the  time  by  the  first  Act  limited 
for  the  compulsory  purchase  of  lands  should  be  enlarged  for  the 
term  of  one  year ;  but  providing  that  no  deviation  from  the  line 
laid  down  should  be  made  after  the  expiration  of  the  period  by  the 
first  Act  limited  ;  and  the  railway  company,  subsequently  to  the 
4th  of  July,  1838,  gave  notice  to  certain  owners  of  lands  on  the 
line  to  which  they  had  deviated  in  January,  1837,  of  their  intention 
to  take  the  lands  under  the  powers  given  by  the  Acts ;  on  a  motion 
for  an  injunction  to  restrain  the  railway  company  from  so  proceed- 
ing to  obtain  possession,  on  the  ground  that  the  company,  having 
allowed  the  time  limited  by  the  first  Act  to  expire,  had  no  power 
to  take  the  lands  by  the  compulsory  process ;  the  Court  held,  tliat 
the  company,  having  previously  to  the  expiration  of  tlie  time 
limited  by  the  first  Act,  and  previously  also  to  the  passing  of  the 
second  Act,  deviated  within  the  authorized  limits  from  the  line 
laid  down  in  the  map,  the  second  Act  must  be  construed  to  give 
them  an  enlarged  period  of  one  year  in  which  to  exercise  the 
power  of  taking  the  land  in  the  line  to  which  they  had  so  de- 
Oourt  refused  viated  (2).    Where  A.,  on  whose  fields  a  railway  company  had 
digging,  &c.,    entered  without  notice  or  permission,  filed  a  bill  and  applied  for 
that  had^^°^  *^  injunction  to  restrain  them  from  digging  away  a  part  of  one 
cBtered  lands  ggj^  a,nd  depositing  it  on  a  certain  other  field ;  but  it  appearing 
mission,  a  dia-  that  there  had  been  a  disposition  to  treat  on  the  part  of  A.,  and 
treat  Laving    that  the  steps  taken  were  necessary  for  the  public  safety ;  on  the 
byTandowner,  company  undertaking  to  pay  into  Court  the  probable  value  of  the 

and  the  steps  land  taken,  the  injunction  was  refused  (3).    A  subsequent  treatino' 
being  neces-  '  \   /  i  o 

sary  fur  public  safety  ;  company  undertaking  to  pay  probable  value  into  Court 


(1)  Vane  v.  Oockermouth,  Keswick,  North  Midland  Sailw.   Co.,  1  Eailw. 
and  Penrith   Railw.    Co.,  13   W.    R.  Cas.  135. 

1015.  (3)  Tower    v.    Eastern      Counties 

(2)  River  Dun  Navigation    Co.  v.  Raihv.  Co.,  3  Eailw.  Cas.  374. 
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with  a  railway  company  will  be  considered  by  the  Court  as  a  waiver     Paet  I. 
of  objections  to  proceedings  the  subject  of  the  treaty,  although      seot.  l. 
such  proceedings  be  not,  in  fact,  authorized  by  the  Railway  Act ;  ^  ^^^^^^       7 
and  the  Court  held,  that  eight  days'  notice  of  intention  to  file  a  treating  with 

■L-n       1  111  .  ^    .  company  will 

bill,  where  there  has  been  previous  treating,  was  not  sufScient  to  be  considered 
entitle  a  plaintiff  to  his  costs  (1).     Where  a  railway  company,  objections  to 
under  the  powers  of  their  Act,  purchased  a  subsisting  lease  in  the's^b^T' f 
lands,  and  gave  a  notice  to  the  plaintiff,  the  owner  of  the  reversion  tiie  treaty. 
in  fee,  for  summoning  a  jury  to  assess  the  value  of  the  fee  simple 
and  inheritance  thereof;  and  the  plaintiff  filed  his  bill,  insisting 
that  the  company  were  not  authorized  by  their  Act  to  take  more 
than  a  certain  portion  of  the  land,  and  praying  an  injunction  to 
restrain  them  from  proceeding  to  assess  the  value  of  the  excess 
beyond  that  portion ;  it  was  held  by  the  Court,  that  inasmuch  as 
the  contemplated  proceedings  would,  if  the  company  were  not 
authorized  by  their  Act  to  take  the  land  in  question,  be  a  nullity; 
and  inasmuch  as  the  entry  and  possession  of  the  plaintiffs,  or 
derivative  lessees,  was  lawful,  and  no  case  being  made  of  any 
sudden  grievous  injury  done  to  the  inheritance,  the  motion  must 
be  refused  with  costs  (2).     Where  the  Birkenhead  and  Chester 
Railway  Company  agreed  with  the  plaintiff  to  give  him,  for  four- 
teen acres  of  land,  £20,000,  to  be  paid  by  instalments ;  and  the 
Birkenhead  and  Chester  Company  and  a  rival  company,  called  the 
Chester  and  Birkenhead  Railway  Company,  both  went  to  Parlia- 
ment, and  in  committee  it  was  agreed  that  it  should  be  referred 
to  two  members  of  the  committee  to  choose  between  the  two  lines, 
and  that  the  selected  company  should  take  the  engagements  with 
the  landholders  entered  into  by  the  others,  and  this  agreement  was 
signed  by  the  agent  of  the  plaintiff;  and  the  Chester  and  Birken- 
head Company  were  selected,  and  obtained  their  Act,  and  for  their 
proposed, line  sixteen  acres  of  the  plaintiff's  land  in  another  part 
of  the  estate  would  be  required;  and  the  plaintiff  filed  his  bill 
against  the  Chester  and  Birkenhead  Railway  Company,  alleging 
the  above  facts,  and  praying  that  the  contract  of  adoption  might 
be  declared  binding  on  the  defendants,  and  that  they  might  be 
decreed  to  perform  the  same,  and  be  restrained  from  entering  on  his 

(1)  Tmtier     v.     Eastern     Counties  (2)  Mouchet  v.  Oreat  Western  Bailw. 

Railw.  Co.,  3  Railw.  Cas.  374.  Co.,  1  Eailw.  Cas.  567. 
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Part  I.  lands  till  the  first  instalment,  then  due,  was  paid ;  the  Vice-Chancellor 
Sect.  1.  (Sir  L.  Shadwell)  overruled  a  demurrer  to  the  bill ;  and  Lord  Chan- 
cellor  Cottenham,  on  appeal,  affirmed  the  judgment,  observing, 
that  on  the  face  of  the  bill  there  appeared  such  a  case  as  would  entitle 
the  plaintiff  to  some  relief,  and  that  if  he  allowed  the  demurrer 
he  should  be  saying  that  the  company  might  go  on  the  plaintiffs 
land,  and  give  him  for  it  only  what  a  jury  might  award  (1).  Where, 
by  a  Eailway  Act,  it  was  enacted  that  if  the  railway  company  should 
be  desirous  of  purchasing  part  of  any  house,  garden,  yard,  ware- 
house, building,  or  manufactory,  and  the  owner  should  signify  his 
inclination  to  sell  the  whole  of  such  house,  garden,  ya/rd,  &c.,  he 
should  not  be  compelled  to  sell  part  only,  or  less  than  the  whole  of 
such  house,  garden,  yard,  &c. ;  Vice-Chancellor  Sir  L.  Shadwell 
held  that  a  yard  for  bonding  foreign  timber,  in  which  there  were  a 
deal  shed  and  two  buildings  containing  sawpits,  was  not  a  yard 
within  the  meaning  of  the  enactment;  and  the  Vice-Chancellor 
said  that  his  opinion  was,  upon  looking  at  the  whole  of  the  Act, 
that  this  extensive  piece  of  ground,  which  was  in  no  way  connected 
with  a  house  or  building  (any  otherwise  than  as  a  deal  shed  might 
be  called  a  building,  which,  for  the  present  purpose,  he  thought  it 
could  not),  or  with  a  warehouse,  or  a  manufactorj',  could  not  be  said 
to  be  a  yard  within  the  meaning  of  the  above  enactment,  and  that 
he  therefore  thought  that  the  company  lawfully  might  take  pos- 
session under  the  Act  of  part  of  the  yard  without  being  bound  to 
take  the  whole  of  it ;  and,  consequently,  refused  a  motion  for  an 
injunction  to  restrain  the  taking  possession  (2).  Where  a  Eailway 
Act,  by  the  12th  section,  empowered  the  company  to  take  lands 
for  the  purposes  of  the  Act,  and  to  enter  upon  lands  adjoining  to 
the  railway,  and  to  dig  and  use  materials  obtained  therein,  makinc^ 
full  satisfaction  for  the  lands,  and  for  damage  by  reason  of  the 
execution  of  all  or  any  of  the  powers  thereby  granted ;  and  the 
31st  section  enabled  persons  interested  in  such  lands  to  receive 
payment  for  the  value,  and  compensation  for  any  damage  by  the 
severance  of  such  lands,  &c. ;  and  the  32nd  section  provided  for  the 
impannelling   of  juries  to  assess  the  amount   of  the  purchase 

(1)  Stanley  v.  Chester  and  Birken-  (2)  Stone  v.  Cmimerciai  Bailw.  Co., 

head  Bailiu.  Go.,  3  My.  &  Or.  773  ;   1       0  Sim.  621 ;  1  Railw.  Cas.  376 

Kailw.  Cas.  58  ;  9  Sim.  264. 
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moneys  and  compensation ;  and  the  53rd  section  enabled  the  com-      Past  I. 
pany,  upon  payment,  &c.,  of  the  money  agreed  upon  or  awarded     seot.  i.    ' 


for  the  purchase  of  any  lands  immediately  to  enter  upon  such 

lands ;  provided  that  before  such  payment,  &c.,  it  should  not  be 
lawful  for  the  company  to  enter  upon  such  lands  for  any  of  the 
purposes  of  the  Act;  and  the  54th  section  provided  that  before 
taking  temporary  possession  of  any  lands  the  company  should 
agree  with  the  owners  or  occupiers  for  an  annual  rent  in  respect 
thereof;  and,  if  required,  should  give  security  for  the  payment  of 
compensation  for  any  permanent  injury  which  might  be  sustained ; 
and  the  company  having  entered  upon  lands  of  the  plaintiff  for  the 
purpose  of  taking  the  subsoil  to  form  aa  embankment,  he  filed  his 
bill  praying  that  they  might  be  restrained  from  so  doing  until 
they  should  have  agreed  with  him  for  a  fixed  annual  rent  during 
their  occupation  of  the  land,  and  given  security  for  compensation ; 
the  Court  held,  that  the  acts  complained  of  were  not  within  the 
54th  section,  but  were,  by  the  proviso  of  the  53rd  section,  brought 
within  the  conditions  of  the  12th  section  (1).  When  a  railway  Owner  can 
company  takes  lands  forming  part  of  a  house  within  8  Vict.  c.  18,  pany  taki^" 
s.  92,  the  owner  can  compel  the  company  to  take  the  whole  of  the  P^"^'  P^  ^^°^ 

'  r  r      J  forming  part 

other  property  comprised  in  the  word  "house,"  but  not  a  portion  of  "house" 
„.,„,,.,  ,       .  .         ,       ,       n         within  sect. 

only  of  it  (2).     A  railway  company  having  power  to  take  land  as  92,  to  take  the 

they  might  think  necessary  for  the  purposes  of  the  railway  will  be  rportion"!  ^°^ 

restrained  from  compulsorily  taking  land  which  does  not  appear  Railway  com- 

to  be  wanted  for  making  their  line,  unless  the  company  produces  power  to'take 

more  proof  that  it  is  really  wanted  than  the  mere  affidavit  of  their  ^^"tf +u^®^ 

engineer ;   and  the  purposes  must  be  specified,  so  that  the  Court  necessary,  will 

may  judge  if  the  land  is  lond  fids  required  (3).     But  where  a  rail-  taking  com- 

way  company  required  a  landowner  to  sell  them  certain  lands,  doesTof  "^^^^ 

which  they  were  empowered  by  their  Act  to  take  for  the  purposes  appear  to  be 

of  their  railway,  and  their  engineer  stated  that  they  intended  to  line. 

use  the  land  for  the  purpose  of  depositing  spoil,  or  surplus  earth, 

dug  from  the  adjoining  land,  and  materials  used  in  and  during  the 

construction  of  the  railway,  and  that  it  was  uncertain  whether  they 

(1)  Innocent    v.     North    Midland      33  L.  J.  (Ch.)  505. 

Bailw.  Go.,  1  Railw.  Cas.  242.  (3)  FlovjerY.  London,  Brighton,  and 

(2)  Pulling   v.   London,    Chatham,      South   Coast    Bailw.    Co.,    2    Dr.    & 
and  Dover  Bailw.  Co.,  33  Beav.  644 ;      Sm.  330. 
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Part  I.  would  require  the  land  after  the  completion  of  the  railway ;  the 
*^^Se™  l  "■  Master  of  the  EoUs,  Sir  J.  Eomilly,  refused  a  motion  by  the  land- 
owner  for  an  injunction  to  restrain  the  company  from  taking  the 
The  Court  land  (1).  But  upon  appeal  to  the  Lords  Justices  (11th  of  March, 
restrain  the  1865),  the  Order  of  the  Master  of  the  Eolls  was  discharged,  and 
theworkV^  the  motion  was  ordered  to  stand  to  the  hearing,  the  defendants 
where  a  com-  undertaking  not  to  proceed  under  their  notice  to  treat.     Where  a 

pany  acting  /.  t     i  •       i  x      j.i, 

bond  fide  ha.3  railway  company,  acting  oona  fide,  has  made  a  mistake  as  to  the 
take^as  to'tiie  lands  they  have  valued  and  taken  possession  of,  and  the  question 
land  they       between  the  company  and  the  landowner  is  merely  one  of  value, 

have  valued ;  r      j  j 

the  Couit  wUl  the  Court  will  not,  by  injunction,  stay  the  works  on  the  property 

regard  the  i^  .  i  j  ^        •    •  i.-i, 

injury  to  the  taken ;  the  Court,  m  such  cases,  has  regard  to  the  injury  which 
?,"^'"^'  may  be  done  to  the  public  (2).     Where,  by  an  Act  of  Parliament, 

restrained       it  was  enacted  that  a  railway  company  should,  within  twelve 
■   1  of  land  of  months,  give  notice  to  an  infant  of  the  lands  belonging  to  him 


sion  ( 


OTt°l  ground  which  they  might  require  to  take,  and  it  was  declared  that  by  the 

of  want  of        jjarl  of  Harrington  should  be  meant,  during  his  minority,  his  tes- 

proper  service  °   _  _        ° 

of  notice.        tamentary  guardian,  and  other  proceedings  were  pending  in  which 

the  infant  was  represented  by  a  next  friend,  and  the  notice  was, 

within  the  limited  time,  served  upon  that  next  friend,  but  it  was 

not  until  after  the  expiration  of  twelve  months  that  any  notice  was 

served  upon  the  guardian  ;  the  Court  held,  that  no  notice  had  been 

given  under  the  Act,  and  that  the  company  must  be  restrained 

Company  let    from  taking  the  land  (3).      Where  a  railway  company,  having 

on  a^contract^  agreed  to  take  certain  lands  at  a  specified  sum  for  compensation, 

to  purchase,     ^^g  ^^^  jjjJq  possession,  and  constructed  their  line  over  it,  giving  a 

and  having  r  '  '  o         o 

constructed  bond  for  payment  of  the  purchase  money  on  a  future  day,  and 
case)  not  default  was  made  in  payment  of  the  bond ;  the  Lords  Justices, 
cfflitinidng  in  affirming  a  decision  of  the  Master  of  the  Rolls,  held,  that  the  land- 
possession  owner  was  not  entitled  to  an  injunction  to  restrain  the  company 

until  pur-  _  _  _  •'  _  r      J 

cliase  mcney    from  continuing  in  possession  of  the  land  until  they  had  paid  the 


paid. 


purchase  money ;  Lord  Justice  Turner  said  if  the  company  were 
destroying  the  property  the  plaintiff  might  be  entitled  to  an 
injunction ;  but  he  had  let  them  into  possession,  and  they  were 

(1)  Lund  V.  Midland   Sailw.   Co.,  (3)  Han'ington  {Earl)  v.  Metropo- 
34  L.  J.  (Ch.)  276-77.  litem  Railw.  Co.,  13  L.  T.  (N.  S.)  583, 

(2)  Wood  V.  Charing  Cross  Sailw.  658. 
Co.,  33  Beav.  290. 
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only  using  the  land  for  the  veiy  purpose  for  which  he  sold  it  to      Pakt  I. 

them.     The  plaintiff  might,  perhaps,  be  entitled  to  a  receiver,  but      gEcyr.  l. 

he  did  not  think  that  he  was  entitled  to  such  an  injunction  as  he 

asked  ;  and  Lord  Justice  Cairns  said  that  it  appeared  inconsistent 

in  a  suit  for  specific  performance  to  apply  to  turn  the  purchaser 

out  of  possession,  and  that  it  would  seem  more  proper  to  apply  to 

have  the  money  paid  into  Court  (1).     Although  in  Cosens  v.  Bognor  But  (here) 

Bailway  Oomfany  (2),  where  a  railway  company  had  taken  land,  ^^"^111^ made 

and  made  a  railway  thereon,  and  afterwards  leased  the  railway  to  railway, 

1  /.    1  restrained 

another  company  ;  and  part  of  the  purchase  money  remained  un-  using  land  in 
paid,  and  the  landowner  filed  his  bill  against  both  companies,  pray-  m^ent  ofpur-^' 
ing  for  payment  of  the  money,  or  an  injunction  to  restrain  them  from  ^^^^^  money, 
using  the  land;  Lord  Justice  Sir  J.  L.  Knight  Bruce  (Lord  Justice 
Sir  G.  J.  Turner,  diss.)  afiBrming  a  decision  of  Vice-Chancellor  Sir 
J.  Stuart,  ordered  that  the  first  company  should  pay  the  money,  and 
in  default  that  both  companies  should  be  restrained  from  using  the 
land.    Upon  a  bill  by  unpaid  vendors  (the  trustees  of  a  charity)  Unpaid 
against  two  railway  companies — the  purchasers  and  their  lessees,  in  al^en^as  ^^^ 
possession  of  the  land — for  specific  performance  of  the  contract  for  against  a 

*■  ^  ^  railway  com- 

payment  of  the  purchase  money,  and  that  the  companies  might  be  pany— pur- 

ells. SSI'S  of 

restrained  from  continuing  in  possession  of  the  lands  until  the  land  for  pur- 
agreement  should  have  been  performed,  for  a  declaration  that  the  '^^^^^  money, 
plaintiffs  had  a  lien  as  unpaid  vendors,  and  that  such  lien  might 
be  enforced  by  a  sale,  and  that  a  receiver  might  be  appointed  of 
the  rents  and  profits  of  the  real  and  personal  estate  of  the  pur- 
chaser; Vice- Chancellor  Sir  J.  Stuart  held,  that  the  lessees  were 
properly  made  parties,  and  decreed  specific  performance,  and  pay- 
ment of  the  purchase  money  within  three  months,  and  declared  a 
lien  as  against  both  companies,  and  gave  leave,  in  case  the  money 
should  not  be  paid,  to  apply  for  an  injunction,  and  for  the  appoint- 
ment of  a  receiver  to  enforce  the  lien,  but  said  that  a  sequestration 
of  the  whole  of  the  profits  of  the  company  would  not  be  according 
to  the  usual  course  of  the  Court  (3).  In  Nelson  (Lord)  v.  Salishury 
and  Dorset  Junction  Bailway  Company  (4),   an  injunction  was 

(1)  Pell  V.  Northampton  and  Ban-      (Oh.)  104. 

hury  Junction  Railw.  Co.,  L.  E.  2  Oh.  (3)  Winchester  (^Bishop  of)  v.  Midr- 

100 ;  12  Jur.  (N.  S.)  897.  Hants  Railw.  Co.,  L.  R.  5  Eq.  17. 

(2)  L.    R.   1   Ch.   594:1     36  L.  J.  (4)  16  W.  E.  1074. 
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Part  I.      granted  after  a  decree  in  a  suit  for  specific  performance  to  restrain 
Chapter  VII.  ...  •         i.  i      j  j 

Seot.  1.      a  rauway  company  from  contmumg  m  possession  oi  land  agreed  to 

be  sold  until  payment  of  the  purchase  money  and  arrears  of  rent- 
charge  and  costs.     The  agreement  contained  a  clause  providing 
that  the  land  should  revert  to  the  owner  in  case  of  non-completion 
of  the  railway  by  a  specified  time,  and  the  railway  was  completed 
and  opened  after  the  specified  time.     Where  an  injunction  was 
sought  to  restrain  a  railway  company  from  entering  on  land  before 
payment  of  the  purchase  money,  and  they  remained  in  possession 
three  months,  and  then,  and  after  the  institution  of  a  suit  to 
restrain  them  from  entering,  paid  the  purchase  money ;  the  Master 
of  the  Soils,  Sir  J.  Eomilly,  held,  that  they  must  pay  the  costs  of 
After  com-      the  suit  (I).     Where  J.  was  lessee  of  land  required  by  a  company 
notice  to  treat,  Under  a  lease  which  provided  that  C,  the  lessor,  might  resume 
cannot,  by"     ^uch  land  for  the  purpose  of  building,  planting,  accommodation,  or 
virtue  of  a      otherwise;  upon  a  bill  by  the  lessee  praying  for  an  injunction 

lease,  resume   against  the  railway  company,  or,  in  the  alternative,  for  payment  of 

it,  and  he  is  .  «    i  i 

bound  to  pay   an  apportioned  part  of  the  sum  awarded  to  the  lessor,  as  compen- 

pensation'to    sation  to  himself;  the  Master  of  the  Rolls,  Sir  J.  Eomilly,  held, 


that  after  the  company  had  given  notice  to  treat  for  the  land,  C, 
the  lessor,  had  no  power  to  resume  it  by  virtue  of  such  proviso, 
and  that  the  company  (which  had,  after  C.'s  attempted  resumption, 
ignored  the  lessee's  claim,  and  had  paid  the  whole  of  the  compen- 
sation money  awarded  for  the  land  to  the  lessor,)  must  pay  the 
compensation  to  J.,  the  lessee ;  the  amount  to  be  settled  at 
Chambers,  the  company  to  pay  the  costs  of  the  suit  (2). 
Commis-  20.  Vice-Chancellor  Sir  W.  P.  Wood  held,  upon  the  construc- 

Sewers  ate      tion  of  the  23  Hen.  8,  c.  5,  and  the  3  &  4  Will.  4,  c.  22  (enlargmg 
restoinarail-*''^^  Operation  of  the  former  Act,  and  giving  additional  powers  to 

way  company  commissioners  of  sewers),  that  commissioners  of  sewers  were  entitled 

interfering 

with  a  natural  to  restrain  a  railway  company  by  injunction  until  the  hearing 

beach,  p°ro-     ^om  interfering  with  a  natural  deposit  of  beach  forming  a  protec- 
inundftfonTof  *^°°   **'  *^®  country  from  the  inundations  of  a  tidal  navigable 
a  tidal  river,    river  within  the  survey  of  the  commissioners  ;  and  this  notwith- 
standing a  purchase  by  the  company  from  the  lord  of  the  manor, 

(1)  Kensington  (Lord)  v.  Metropo-  (2)  Johnson  v,  Edgware,  Highgate, 
Ulan  Railw.  Co.,  14  W.  R.  754 ;  14  and  London  Railw.  Co.,  14  W  R  416 
L.  T.  (N.  S.)  580. 
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under  parliamentary  powers,  of  the  spot  in  question  (1),  and  very  Part  I. 
possibly  "  banks  and  walls,  &c.,"  by  tidal  and  navigable  rivers,  as  g^^T.  l. 
well  as  by  the  sea-coast,  are  included  in  3  &  4  Will.  4,  c.  22  (2), 

21.  A  company  incorporated  for  the  purpose  of  making  a  rail-  A  company 
road  cannot,  with  the  dissent  of  one  of  the  shareholders,  carry  on  for  making  a 
a  trade  distinct  from  the  purposes  for  which  it  was  incorporated  (3).  J^o\'^^ith''°' 
But  where  a  railway  company  had  authority  to  keep  steam-vessels  dissent  of  one 

■''-■'  J  r  ^         shareholder, 

for  the  purposes  of  a  ferry,  the  Master  of  the  Rolls,  Sir  J.  Eomilly,  carry  on  a 
held  that  such  vessels,  when  otherwise  unemployed,   might  be  from  the  pur- 
used  by  the  company  for  excursion  trips  to  the  sea  (4).     An  Act  pOTation^"*'"'^" 
of    Parliament   constituting  a   railway    company   is   a  contract  An  Act  con- 
fcetween  the  company  and  the  public,  the  performance  of  which  railway  com- 
the  public  has  an  interest  in  enforcing ;  and  therefore  a  railway  fy™(  between" 
company,  with  the  ordinary  powers,  was,  at  the  suit  of  the  Attorney-  *^^  company 
General,  on  the  relation  of  a  stranger  to  the  company,  restrained  public. 
from  carrying  on  the  business  of  coal  merchants,  but  not  so  as  to  company'^ 

prevent  them  selling  their  then  present  stock  of  coal  (5).     And  restrained 
^  _  °  _  ,  _  ^  '  carrying  on 

the  information  may  be  filed  without  the  certificate  of  the  Board  business  of 

of  Trade  mentioned  in  the  7  &  8  Vict.  c.  85  (An  Act  to  attach  chants. 

certain  Conditions  to  the  Construction  of  future  Railways,  &c., 

and  for  other  Purposes  in  relation  to  Railways),  ss.  16,  17 ;  and 

-the  7  &  8  Yict.  c.  85,  and  the  Railway  and  Canal  Traffic  Act 

(17  &  18  Vict.  c.  31),  do  not  take  away  the  jurisdiction  of  this 

Court,  or  of  the  Attorney-General,  to  sue  a  railway  company  for 

breach  of  its  powers  (6). 

22.  Where  an  Act  authorized  the  construction  of  a  railway,  and  Eight  (here) 
declared  that  nothing  therein  contained  should  prevent  the  owners,  private  rail- 
lessees,  or  occupiers  of  lands  near  the  company's  railway  from  pubilo^nelnd 
making  railways  or  roads  across  the  company's  railway,  nor  from  ehargmg  tolls. 
using  such  railways  or  roads  for  the  benefit  of  themselves  and  others 

to  whom  they  might  give  leave,  and  in  such  way  and  for  such  pur- 
poses as  they  might  require ;  and  that  the  company  should  not  be 
entitled  to  demand  tonnage  or  compensation  for  making  such  rail- 

(1)  Grossman  v.  Bristol  and  South  (4)  lb. 

Wales  Union  Bailw.  Co.,  11  W.R.Q81.  (5)  Atf.-Oen.    v.     Great    Northern 

(2)  lb.  Eailw.  Co.,  1  Dr.  &  Sm.  154;  6  Jur. 

(3)  Forrest  v.  Manchester,  Sheffield^  (N.  S.)  1006 ;  29  L.  J.  (Ch.)  794. 
and  Lincolnshire  Bailw.  Go,,  30  Beav.  (6)  lb. 

40;  V.  S.  C.  posi,  p.  854. 
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Part  I.      way,  or  for  passing  goods,  persons,  horses,  carts,  &c.,  along  such 
^Sect?!.    "  railway ;  the  Lords  Justices,  and  Willes,  J.,  held  (reversing  a  deci- 


sion  of  Vice-Chancellor  Kindersley  and  Baron  Channell),  that  an 
owner  of  adjoining  lands  who  had  constructed  a  new  line  over  the 
company's  railway  was  entitled  to  use  his  line  of  railway  as  a 
common  railway  carrier,  taking  tolls  and  charging  fares  for  the 
same  (1). 

23.  Where  a  reference  had  been  made  to  assess  the  amount  of 
compensation  to  a  landholder  for  land  to  be  taken  by  a  company, 
and  an  award  had  been  made,  which  had  proceeded  on  the  footing 
that  two  roads  on  the  estates  crossed  by  the  proposed  line  would 
be  left  so  as  to  oblige  the  company  to  erect  two  bridges  over  those 
roads,  but  the  company  afterwards  gave  notice  of  taking  another 
piece  of  this  land  which,  by  an  alteration  in  their  original  plan, 
would  render  the  erection  of  one  bridge  only  necessary ;  Vice- 
Company        Chancellor  Sir  W.  P.  Wood  held,  that  the  award  had  not  pre- 
(here)  entitled  .  .  .... 

to  change        vented    the    company   from   changing  their  original  plan,   the 

plan  of  line  subsequent  one  being  within  the  provisions  of  their  Act  of  Parlia- 
i'nran'^atarf'  ^^^^'  ^^^  *^^*  ^°^  ^^^  taking  of  the  land,  of  which  the  second 
of  compensa-    notice  had  been  given,  the  landholder  could  obtain  compensation 

under  the  Eailways  and  Lands  Clauses  Acts  (2). 
Preference  24.  The  Canadian  statutes,  12  Vict.  c.  29,  18  Vict.  c.  174,  and 

being  pre-"^^  19  &  20  Vict.  c.  Ill,  having  placed  the  preference  bondholders  of 
Sfcf^b"^^"  the  Grand  Trunk  Eailway  Company  in  the  position  of  preferred 
statute,  with  a  creditors  having  a  lien  on  the  road  and  all  the  works  and  property 
restrain  of  the  railway,  the  bondholders  can  institute  a  suit  in  Equity  to 

appiyTngeam-^^s*™^  the  directors  from  applying  the  earnings  of  the  railway 
inga  except  in  j^  any  other  way  than  in  the  order  appointed  by  the  Acts,  and 
appointed.       the  bondholders,  having  such  lien,  are  not  obliged  to  submit  to 

payment  of  past  debts,  which  the  directors  have  neglected   to 

discharge  (3). 
There  is  no         25.  With  regard  to  the  interests  of  the  public,  there  is  no  prin- 
pubHcVoUoy   ciple  of   public  policy  which  renders  void   a  traffic  agreement 
voW^a  ftoTC^*^"  between  two  lines  of  railway  for  the  purpose  of  obtaining  a  uniform 

(1)  Hughes  v.  Chester  and  Eolyhead      stead  Bailw.  Co.,  6  L.  T.  (N.  S.)  709- 
BaUw.  Co.,  31  L.  J.  (Oh.)  97 ;   8  Jur.      10  W.  R.  661. 

(N.  S.)  221.  (3)  Berrick  v.  Grand  Trunk  Bailw. 

(2)  Selby  v.  Colne  Valley  and  Hal-      Co.,  7  U.  0.  L.  J.  240. 
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system  of  traffic  management,   and  avoiding  competition ;    and      Part  i. 

Ohapter  VII 

though  a  public  company,  constituted  for  a  particular  purpose,  will  seot.  i. 
not  be  allowed  to  apply  its  funds  in  a  manner  not  sanctioned  by  ^^^traffic 
the  constitution  of  the  company,  the  Court  will  not  interfere  with  agreement 

,  .  .    .  between  two 

a  traffic  agreement  between  two  lines  of  railway  to  divide  the  net  lines  for  a 
earnings  in  certain  definite  proportions.    And  where  two  groups  of  management 
railway  companies,  being  respectively  the  owners  of  independent  compe^Uion^ 
conterminous  routes,  agreed  to  divide  the  profits  of  the  whole  traffic 
in  certain  fixed  proportions,  calculated  on  the  experience  of  the 
past  course  of  traffic,  Vice-Chancellor  Sir  W.  P.  Wood  held,  that 
such  an  agreement,  being  lond  fide,  was  not  ultra  vires  (1).     But 
the  same  Judge,  in   Charlton  v.  Newcastle  and  Carlisle  Bailway 
Company  (2),  held,  that  an  agreement  between  two  railway  com- 
panies that  they  shall  work  together,  and  that  the  profits  shall  be 
shared,  so  as  to  give  a  certain  percentage  to  each,  is  beyond  the 
powers  of  the  companies,  and  illegal  (3).     The  Brighton  Company  One  of  two 
and  the  South  Western  Company  became  jointly  entitled  to  a  line  ponies'"™" 
of  railway  under  an  Act  of  Parliament,  in  1847,  by  which  this  joint  5?^^™™^fjj 

line  was  placed  under  the  management  of  a  joint  committee.     By  ajoint  station 

for  any  traffic 
this  Act  each  of  the  two  companies  might  use  the  joint  line  for  all  from  a  third 

purposes  necessary  for  the  traffic  of  the  same  respective  company,  ^hich^om- 

The  Southwestern  Company  afterwards,  without  parliamentary  P^^y*'^'^'^**^'" 

,  jomt  company 

authority,  entered  into  agreements  with  the  Portsmouth  Company,  had  entered 
by  which  the  South  Western  Company  was  to  have  the  exclusive  arrangement 
use  of  the  line  of  the  Portsmouth  Company,  paying  a  certain  sum  ^8'^^™^°  • 
a  year.     But  the  Court  held,  that  the  Act  of  1847  did  not  create 
a  joint  tenancy,  carrying  with  it  the  right  of  using  for  every  kind 
of  traffic  a  station  appurtenant  to  the  joint  line  (and  belonging  to 
the  Defendants  and  plaintiffs  jointly),  and  that  the  South  Western 
had  no  right  to  use  it  except  for  what  was  properly  traffic  of  that 
company  (4) ;  and  it  also  held,  that  the  agreement  between  the  South 
Western  Company  and  the  Portsmouth  Company  was  ultra  vires 
and  illegal,  and  that  the  conveyance  of  passengers  and  goods  under 

(1)  Hare  v.  London  and  North-  ments  tetween  railway  companies,  "  The 
Western  Bailw.  Co.,  2  J.  &  H.  80 ;  30  Railway  Clauses  Act,  1863,"  26  &  27 
L.  J.  (Ch.)  817.  Vict.  c.  92,  part  3. 

(2)  5  Jur.  (N.  S.)  1096  ;  v.  ante,  (4)  London,  Brighton,  and  South 
p.  800.  Coast  Bailw.  Co.  v.  London  and  South- 

(3)  See  now  as  to  working  agree-  Western  Bailw.  Oo^,  4  De  G.  &  J.  362. 
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Part  I.  them  did  not  constitute  trafSc  which  could  be  considered  traffic  of 
Seot.  1.  '  the  South  Western  Company  within  the  meaning  of  the  Act  of 
1847  (1) ;  and  therefore  that  the  Brighton  Company  was  entitled 
to  an  injunction  restraining  the  South  Western  Company  from 
using  the  joint  station  for"  the  purposes  of  any  traffic  destined  for 
or  coming  from  the  Portsmouth  Railway,  or  any  part  thereof  (2). 
Injimotion  The  Court  refused  to  restrain  one  railway  company  (the  defend- 
to  restrain  one  ants)  from  using  or  authorizing  or  permitting  the  Great  Northern 
mitting^  ^^'^^'  0^  ^'^y  other  railway  company  to  use  the  station  of  another 
another  to  use  (jQjjjpany  ^the  plaintiff)  (the  defendants  having  agreed  with  the 
the  plaintiff  Grreat  Northern  Company  for  the  latter  to  work  the  traffic  on  the 
defendant's  line)  under  an  agreement  which  had  been  made 
between  the  two  companies  (plaintiff  and  defendants)  before  a 
connection  had  been  established  between  the  company  using  the 
station  (the  defendants)  and  the  Great  Northern,  which  brought 
this  latter  company  into  competition  with  the  company  to  whom 
the  station  (the  plaintiff's)  belonged,  it  not  being  clear  that  the 
right  of  the  defendants  to  use  the  station  was  not  intended  to  be 
given  by  their  special  Act,  the  agreement  being  open  to  the  con- 
struction that  the  extent  and  terms  of  the  station  accommodation 
were  from  time  to  time  to  form  the  subject  of  reference  to  arbitra- 
tion, and  there  being  no  award  specifying  the  time  at  which  it 
should  determine ;  the  rival  or  competing  company  having  also 
been  in  existence  at  the  time  the  agreement  was  made,  and  the 
plaintiffs  being  therefore  at  that  time  aware  of  the  possibility  of 
the  competition  afterwards  arising ;  and,  supposing  the  question  to 
be  doubtful,  the  balance  of  convenience  preponderating  against 
granting  the  injunction  (3).  Where,  on  the  purchase  of  land  by 
a  railway  company  in  1838,  the  company  covenanted  with  the 
landowners  that  a  piece  of  the  land  purchased  should  for  ever 
thereafter  be  used  as  a  first-class  station;  and  the  station  was 
built,  and  the  railway  was  completed  in  1842 ;  and  the  railway 
company  was  afterwards  made  part  of  a  company  with  a  much 
greater  length  of  railway  ;  and  in  1869  the  landowner  filed  a  bill 

(1)  London,  Brighton,  and  South  (3)  Midland  Railw.  Co.  v.  Amber- 
Coast  Bailw.  Co.  V  London  and  South-  gate,  Nottingham,  Boston,  and  Eastern 
Western  Bailw.  Co.,  4  De  G.  &  J.  362.  Junction  Bailw.  Co.,  10  Hare,  359. 

(2)  lb. 
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to  compel  the  company  to  build  a  larger  station,  and  to  stop  all      Pabt  I. 
trains  at  that  station ;  the  Court  of  Appeal  (Lord   Chancellor    °gEOT.  l. 


Hatherley  and  Lord  Justice  Giffard)  held  (partly  affirming  and 

partly  reversing  a  decision  of  Vice-Chancellor  James)  that  as  the 

existing  station  had  not  been  objected  to,  and  had  remained  for 

many  years,  and  as  the  passengers  were  not  numerous,  the  Court 

would  not  compel  a  larger  station  to  be  built ;  but  that  as  many 

trains  as  stopped  at  any  station  between  the  termini  of  the  original 

railway,  excepting  mail,  express,  and  special  trains,  must  stop  at 

this  station  (1).     A  first-class  station  means  a  station  at  which  A  first-dass 

„    ,      .  ,1         ,,  .,  .  ,    ,      .  ■      ,1      station  means 

all  trams  other  than  express,  mail,  or  special  trains  are  m  the  a  station  at 

habit  of  stopping  (2).     Where,  therefore,  a  railway  company  had  ^^^  ^l]^^. 

taken  land  with  respect  to  which  there  was  a  covenant  existing  ^'^^  express, 

■^  mail,  or  spe- 

"  that  the  land  should  for  ever  thereafter  be  used  as  a  goods  depot,  cial  trains, 
and  as  a  first-class  station  for  taking  up  and  setting  down  passengers  jiabit  of  stop- 
travelling  along  the  company's  line  of  railway,  and  the  company  P™^  ■  ^^^ 

had  only  allowed  third-class,  or  merely  local  trains,  to  be  advertised  strained  allow- 
ing ordinary 
to  stop  at  the  station  built  on  the  land,  and  there  was  no  goods  fast  trains  to 

depot  provided ;  the  Court  held,  that  the  company  was  bound  by  treaoh^of"'^  ™ 

the  covenant ;  and  an  injunction  was  granted  to  restrain  them  covenant. 

from  allowing  the  ordinary  fast  trains  to  pass  the  station  (3). 

Where  three  railway  companies  under  an  Act  of  Parliament  were 

entitled  to  the  joint  use  of  a  station,  and  one  of  them,  as  it  was 

alleged  by  one  of  the  others,  unfairly  used  the  station  to  the 

detriment  of  such  other  company,  and  this  last  company  filed  a 

bill  to  restrain  the  use  of  the  station  by  such  other  company 

except  in  accordance  with  the  Act,  a  general  demurrer  to  the  bill, 

on  the  ground  chiefly  that  a  committee  of  the  three  companies 

was  under  the  Act  the  proper  tribunal,  was  overruled  (4).     Where  Injunction 

a  railway  company  had  agreed  with  contractors   that  the  con- restrain  a 

tractors  should  work  the  line,  and  provide  engine  drivers  and  other  ""Jl^^"^  ^l' 

workmen,  and  keep  the  engines  and  rolling  plant  on  foot  and  in  contract  for 

•  •        1  1  r^  working  a 

repair  at  a  specified  remuneration,  proportional  to  the  traffic,  upon  line,  &o.,  and 

resuming  pos- 

(1)  Eood  V.  North-JEastern  Bailw.      Co.,  21  L.  T.  (N.  S.)  258. 
Co.,  L.  R.  5  Oh.  525 ;  17  W.  E.  1085 ;  (3)  lb. 

18  W.  B.  473 ;  19  W.  E.  523 ;  23  L.  T.  (4)  Mid-Wales  Bailw.  Co.  y.  Cma- 

(N.  S.)  206,  970;  L.  K.  8  Eq.  666.  Irian  Bailw.  Co.,  21  L.  T.  (N.  S.)  16. 

(2)  Flood  V.  North-Eastern  Bailw. 
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Part  I.  the  lines,  but  that  they  should  not  be  liable  to  repair  the  per- 

Seot.  1.  manent  way,  or  for  losses  arising  from  the  accidents  to  passengers, 

session  of  line  °^'  ^o^ses  on  goods,  except  from  their  own  negligence ;  and  that 

for  non-com-  the  contract  should  be  in  force  for  seven  years,  but  with  a  proviso 

phanoe  with  _  _  .      .      „  .    , 

impraotioabie  for  its  determination  if  the  contractors  did  not,  within  forty-eight 

Quaere  hours  after  notice  given  by  the  company,  obey  the  instructions 

a  contract"is^  Contained  in  such  notice ;  the  Lords  Justices  held,  affirming  the 

legal.  decision  of  Vice-Chancellor  Sir  W.  P.  Wood,  that  the  agreement 

was  not  of  such  a  kind  as  to  be  enforceable  by  an  injunction 

restraining  the   company   from   determining   the  contract,    and 

resuming  the  possession  of  their  line  for  non-compliance  with 

The  Court  will  impracticable  requisitions,  on  the  ground,  amongst  others,  that  the 

party  fafen^-*^^  Court  was  asked  to  compel  one  party  to  employ  against  his  will 

ploy  another    another  as  his  confidential  servant  for  duties  with  respect  to  the 
as  his  con-  ^ 

Mential         performance  of  which  the  utmost  confidence  was  required;  and 
servant, 

the  Lord  Justice  Knight  Bruce  said  that  he  could  not  persuade 

himself  that  such  an  agreement  was  not  illegal,  or  not  against  the 
policy  of  the  law,  though  he  did  not  intend  to  represent  himself 
as  entertaining  a  confident  opinion  upon   the  point ;  and   Lord 
Justice   Turner  also  said  he  entertained  some  doubt  as  to  the 
legality  of  the  contract  (1).    Where  a  railway  company  had  con- 
tracted with  another  for  the  use  of  the  line  of  the  latter  for  a 
term  at  graduated  tolls,  according  to  the  tonnage  carried,  which 
were  to  be  a  charge  on  the  tolls  and  dues  of  the  former  company, 
and  that  upon  non-payment  the  latter  might  impound  such  dues 
as  in  distresses  for  rent,  and  the  former  company  had  no  express 
A  charge  of    parliamentary  power  thus  to  charge  their  tolls ;  the  Lords  Justices 
a°line°Tipon°  ^^^^t  that  the  charge  was  of  too  doubtful  legality  to  be  enforced  by 
tolls  of  an-      an  iniunction  to  restrain  the  former  company  from  payina:  a  divi- 

other  une,  is  •'       _  _  r      j  r  j      o 

(without  par-  dend  to  its  shareholders  until  the  sums  due  upon  the  agreement 

power)  of  too  were  provided  for,  no  case  being  made  out  shewing  a  probability 

legality  to  be  °^  there  being  no  fund  forthcoming  to  answer  the  demand  at  the 

enforced  by     hearing,  and  the  Court  left  the  plaintiffs  to  proceed  by  action  or 
mjunction.  °  •■  t.  j 

distress,  their  remedy  being  at  law  (2).     The  object  of  the  87th 
section  of  the  Eailways  Clauses  Consolidation  Act  (8  Vict.^.  20)  is 

(1)  J&hnson  v.  Shrewsbury  and  Bir-      Eiver    Bun    Co.   v.    Qreat    Korthem 
minghamRailw.Oo.ySDeG.M.&G.Sli-    ,  Railw  Co.,  3  De  G.  M.  &  Q.  576;  22 

(2)  South    Yorkshire    Bailw.    and      L.  J.  (Ch.)  761. 
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to  enable  one  'railway  to  contract  for  the  passing  of  their  trains  to      Part  i. 

the  limits  of  the  railway  of  another  company,  with  the  incidents      seot.  i. 

which  ordinarily  attach  to  such  power  of  passing,  including  that  geot.  87  of  the 

of  stopping  at  the  stations  on  the  line,  and  carrying  passengers  Jijailways 

and  goods  to  and  from  such  stations.     But  it  does  not  enable  one  solidation 

.,  1  1  J  ■  ii      T  J         j^i        Act  does  not 

railway  company,  under  colour  oi  passmg  over  the  Ime  oi  another  enable  one 

company,  to  carry  the  whole  of  the  traffic  of  the  other  railway  J^mpanv  to 

over  which  they  may  agree  to  pass  (1).     An  agreement  by  one  carry  the 

railway  company  for  the  payment  to  another  of  such  an  amount  as  traflSc  of 

will,  after  answering  all  expenses  and  liabilities,  furnish  a  certain  ^ay  over 

dividend  on  the  paid-up  capital  of  such  other  company,  is  not  an  ™eVo*pasJ 

agreement  for  the  payment  of  a  toll  within  the  meaning  of  the  An  agreement 

87th  section  of  the  Eailways  Clauses  Consolidation  Act  (2).     In  company  to^ 

this  case  where,  by  an  agreement  between  the  G-.  N.  Eailway  guoh^an 

Company  and  the  A.  Company,  the  G.  N.  Company  were,  first,  to  amount  as  will, 

bear  harmless  the  A.  company  against   all  their  guaranties  to  &c„  furnish  a 

canals  or  otherwise ;  secondly,  the  G.  N.  Company  were,  until  an  dend  upon  " 

Act  of  Parliament  could  be  obtained,  to  work  the  traffic  of  the  "^P"<fV^°°f 

'  an  agreement 

A.  company,  and  to  pay  them  such  toll  as  should,  after  answering  *"■  payment  of 
the  expenses  and  liabilities  of  the  A.  Company,  pay  a  dividend  of  sect.  87  of  the 
4  per  cent,  on  the  paid  up  capital  of  the  A.  Company,  and  after  ci^u^et'^^Con. 
obtaining  the  Act  of  Parliament  the  Gr.  N.  Company  were  to  ^°^"^^*^°'^-^''*' 
guarantee  4  per  cent,  to  the  A.  shareholders;  and  thirdly,  the 
G.  N.  Company  were,  in  the  next  session  of  Parliament,  to  apply 
at  their  own  costs  for  an  Act  of  Parliament  to  ratify  this  agree- 
ment, and  to  keep  on  renewing  such  application,  if  unsuccessful, 
always  at  their  own  expense;  and  the  Eailways  Clauses  Consolida- 
tion Act,  1845,  was  embodied  in  the  Acts  of  the  G.  N.  and  A. 
Companies.     On  a  bill  by  two  shareholders  of  the  G.  N.  Company 
to  restrain  their  directors  from  carrying  out  this  agreement,  or 
from  defraying  out  of  the  funds  of  the  company  the  costs  of  such 
application ;  the  Court  held,  that  the  arrangement  was  not  within 
the  purview  of  the  Eailways  Clauses  Consolidation  Act,  1845,  s.  87, 
and  that  the  payments  mentioned  in  the  agreement  were  not  tolls 

(1)  Simpson  v.  Denison,  10  Hare,      Junction  Eailw.  Co.,  5  De  G.  &  Sm. 
51 ;  vide  as  to  this  point,    Winch  v.      562 ;  ante,  p.  801. 
Birkenhead,  Lancashire,  and  Cheshire  (2)  lb. 
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Part  I.      within  the  meaning  of  the  section  (1).     A  railway  associating, 
Sect.  1.    "  a^Hying)  and  connecting  itself  with  another,  does  not  thereby  become 
equitably  ''  amalgamated  "  with  it ;  and  although  an  agreement  to 
amalgamate  as  from  a  time  passed  may  possibly  in  Equity  amount 
to  an  amalgamation,  yet  an  agreement  to  do  so  at  a  future  period, 
will  not,  until  that  period  arrives  (2).    And  where,  pending  the 
progress  of  a  bill  through  Parliament  authorizing  the  S.  V.  Com- 
pany to  lease  their  line  to  the  N.  W.  Company,  the  bill  was 
opposed  by  the  S.  B.  Company,  and  upon  a  compromise  a  clause 
was  inserted  securing  to  the  S.  B.  Company  the  use  of  part  of  the 
line  and  the  joint  use  of  a  station,  subject  to  the  cesser  of  these 
rights  in  the  event  of  the  S.  B.  Eailway  Company  being  leased  to 
or  amalgamated  with  a  fourth  company,  viz.,  the  G.  W.,  who  were 
rivals  to  the  N.  W.  Company,  and  at  this  time  the  S.  B.  Company 
was  under  no  engagement  to  the  C  W.  Company ;  but  subsequently, 
however,  those  two  companies  entered  into  agreements,  giving 
facilities  and  preference  to  each  other's  traffic,  and  agreed  to 
amalgamate  at  a  future  time,  if  the  sanction  of  Parliament  could 
be  obtained ;  the  Court  held,  that  this  was  not  such  a  change  of 
circumstances  produced  by  the  conduct  of  the  S.  B.  Company  as 
to  exclude  them  from  equitable  relief  by  injunction  for  the  enforce- 
ment of  the   right  of  user  conferred  on  them  by  the  Act  (3). 
TiioTigh  the     Though  the  Court  may  interfere  between  two  railway  companies 
scribe  reguia-  entitled  to  the  joint  use  of  a  station  by  prescribing  regulations  for 
management    ^*®  management,  yet  such  interference  is  not  to  take  place  without 
Vi'i^t'^Tation  it  S^^^^  occasion ;  and  the  Court  will  in  a  necessary  case  endeavour 
will  not  do  so  to  find  its  way  to  a  partition  of  the  station,  and  appoint  a  receiver 

except  there  is        j  .«  i     .        i 

grave  occasion,  and  manager,  it  necessary;  but  where  provisions  exist  for  the 
^n!if°neoes-  settlement  of  disputes  on  the  above  subjects  by  arbitration  (as  in 
sary,  make       this  case),  the  Court  will  withhold  its  interposition  until  the  remedv 

partition  of         ,  .  i    n  i        i 

station,  and     thus  provided  has  been  resorted  to ;  and  the  plaintiffs  were  directed 

cewTlnd"      to  be  at  liberty  to  bring  such  action,  or  take  proceedings  by  arbitra- 

ButSt  *'°'^'  ^^  *^®y  "^'S^*  ^^  advised,  the  motion  for  an  injunction  to 
will  not  inter-  stand  over  until  further  order 

fere  where 

there  are  arbitration  provisions,  unless  this  remedy  fails. 


will  not  inter- stand  over  until  further  order  (4).     Where  in  1848  the  East 

fere  where 


(1)  Simpson  V.  Denison,  16  Jur.  828.      Sailw.  Co.  v.  Stoui-  Valley  Sailw.  Co., 

(2)  Shrewsbury   and    Birmingham      2  De  G.  M.  &  Gr.  866. 

(3)  lb.  (4)  lb. 
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Lincolnshire  Eailway  Company  had  agreed  with  the  defendaiots      Pakt  I. 
that  a  station  on  the  defendants'  h'ne  should  be  used  equally  by      sect.  i. 
both  companies,  but  should  be  subject  to  the  bye  laws  of  the  court  -will  re- 
defendants,  and  that  a  committee  of  three  from  each  board  should  ^*r'^i°  ^^^ 

obstructing  of 

be  appointed  to  arrange  the  working  of  the  trafSc,  &c. ;  that  the  engines 
cost  and  maintenance  of  the  station  and  the  working  shonld  be  agreement'' 
borne  by  ihe  two  companies  equally  ;  that  the  defendants  should  ?7^^  anotlier 
afford  to  the  East  Lincolnshire  Eailway  Company  facilities  for 
access  to  the  Great  Grimsby  Docks ;  and  that  the  East  Lincoln- 
shire Eailway  Company  should  give  up  a  piece  of  land  to  the 
defendants ;  that  the  defendants  should  have  the  right  of  running 
with  their  engines,  &c.,  on  the  East  Lincolnshire  line  between 
Great  Grimsby  and  Louth  ;  and  that  the  East  Lincolnshire  Eail- 
way Company  should  have  the  same  right  over  the  defendants' 
line  between  Great  Grimsby  and  New  Holland,  paying  in  either 
case  66  per  cent,  of  the  gross  receipts  to  the  company  whose  line 
was  used ;  and  that  each  company  should  provide  station  accom- 
modation for  the  other  at  New  Holland  and  Louth  respectively  for 
three  years  as  therein  mentioned ;  and  the  East  Lincolnshire  line 
of  railway  became  vested  in  the  plaintiffs,  as  lessees  thereof,  for 
999  years ;  and  disputes  arose  between  the  companies,  which  ended 
in  the  defendants'  preventing  the  plaintiffs  from  i-unning  their 
engines,  &c.,  on  the  line  between  Great  Grimsby  and  New  Holland, 
and  giving  them  a  formal  notice  to  determine  the  agreement;  on 
motion,  an  injunction  was  granted  to  restrain  the  defendants  from 
obstructing  the  plaintiffs  running  their  engines,  &c.,  over  that 
part  of  the  defendants'  line  mentioned  in  the  agreement ;   and  Though  such 
though  the  agreement  contained  no  words  of  succession  or  restric-  contain  no 
tion,   yet  the  Court  held,  that  these  contracts  were   not   mere  ^ggfon"  the"' 
licenses  revocable  and  determinable  at  the  will  of  either  party,  ™nfer  rights 

,  1  ■  1  c  1     •   1  f.  i        J     ofapermanent 

out  were  agreements  which  conferred  rights  of  a  permanent  nature  nature. 
on  the  companies;  that  the  terms  of  the  contract  were  not  too 
vague,  but  that  the  user  conceded  was  one  consistent  with  tlie 
proper  engagement  of  the  railway,  the  subject  matter  of  the  con- 
tract, and  with  the  rights  of  the  granting  party  ;  and  an  agree-  An  easement 
ment  to  grant  an  easement  of  this  nature  to  a  corporate  body  need  uoTbr*^ 
need  not  be  by  deed  and  may  be  permanent,  although  it  was  to  ^^  '^^^'^■ 
the  company  only,  and  not  to  the  company  and  their  successors ; 
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Part  I.      and  this  Court  will  grant  an  injunction  restraining  the  defendants 

CjHApter  "VIT 

Sect.  1.      from  acting  contrary  to  a  negative  agreement,  although  it  cannot 

Tlie  Court  will  specifically  enforce  the  performance  of  the  whole  of  the  agree- 

reBtrain  ment  (1).      Where  two  railway   companies  had   given  mutual 

negative         running  powers  to  each  other  over  parts  of  their  respective  lines, 

although  it      with  a  stipulation  that  local  trafSc  should  be  respected ;  Vice- 

thrwhoT/"'"^  Chancellor  W.  M.  James  held,  that  by  "  local  traffic"  was  meant  the 

agreement,      traffic  between  two  stations,  both  being  on  one  of  the  lines  over 

(here)  of         which  the  running  powers  extended  (2).    Where  a  bill  was  filed  to 

^j°  p'™?"'   restrain  a  company  from  running  certain  trains  without  stopping 

refused  an       at  the  S.  Station  for  the  purpose  of  refreshment  of  passengers,  in 

restrain  a        Violation  of  a  contract  between  the  plaintiff  and  the  company  for 

running^  ^™™  that  purpose ;  and  upon  the  motion  for  the  injunction  being  made, 

oertein  trains    the  Vice-Chaucellor,  before  granting  it,  required  the  plaintiff  to 

ping  at  a        establish  his  right  at  Law,  the   company  undertaking  to  keep 
certain  btation        ,.  ,  ,  ,.  ti.t  ,t 

for  refresh-      certain  accounts ;  and  proceedings  were  accordingly  taken  at  Law, 

tion  of  alon-"  ^^^^^  resulted  in  favour  of  the  plaintiff;  and  upon  the  application 
tract ;  but       for  an  injunction  being  thereupon  renewed,  the  company  asked  for 

CLir6Ct6(l  tD.6  ^^  n    -w- 

company  to     a  case  to  a  Court  of  Law,  which  they,  by  inadvertence,  had  omitted 
and't^ay"  ^'  *«  have  tried  under  the  former  proceedings,  and  they  resisted  the 
duetto  pontiff  i"J"iiction  being  granted  in  the  meantime ;  and  the  Vice-Chancellor 
for  the  injury,  thought  the  Company  entitled  to  a  case,  but  granted  an  interim 
injunction  to  the  plaintiff.      Upon  appeal  the  Lord  Chancellor 
discharged  that  part  of  the  Vice-Chancellor's  order  which  granted 
an  interim  injunction,  and  in  lieu  thereof  required  an  undertaking 
from  the  company,  not  only  to  keep  the  accounts  which  had  been 
directed  in  the  first  instance,  but  also  to  pay  what  might  be  found 
due  to  the  plaintiff  for  the  injury  he  might  sustain  by  their  con- 
tinuing to  run  their  trains  in  the  manner  complained  of.     A  case 
was  accordingly  taken  to  Law,  and  the  opinion  thereon  was  in 
favour  of  the  plaintiff;  but  pending  the  proceedings  at  Law  the 
plaintiff's  interest  under  the  covenant  ceased,  and  the  injunction 
became  unnecessary.     The  Court,  on  motion  by  the  plaintiff  for  the 
costs  of  the  proceedings  at  Law  and  in  Equity  and  for  a  reference 
(1)  Great   Northern  Bailw.   Co.  v.      485;  1   De   G.  M.  &  G.  G04  ;  et  pp. 
Manchester,  Sheffield,  and  Lincolnshire      205,  207,  214,  ante. 
Bailw.  Co.,  5  De  G.  &  Sm.  138;  16  (2)  Midland  Bailw.  Co.  y.Mo»ches- 

Jur.  146  ;   et  vide  on  the  last  point,      ter,  Sheffield,  and  Lincolnshire  Bailw. 
Lumley  v.   Wagner,  5  De  G.  &  Sni.      Co.,  22  L.  T.  (N.  S.)  601. 
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to  take  the  accounts  whicli  the  company  had  been  ordered  to  keep,  Pakt  I. 
made  an  order  for  a  reference,  but  reserved  its  direction  as  to  the  sect.  i. 
costs,  on  the  ground  that  they  might  possibly  be  affected  by  the 
result  of  the  account  (1).  Where  the  proprietor  of  a  pier  erected 
under  the  powers  of  an  Act  of  Parliament,  which  were  to  be 
exercised  during  a  certain  limited  period,  was  authorized  by  the 
Act  to  demand  certain  specified  tolls  for  the  use  of  the  pier  when 
completed;  and  by  an  agreement  between  him  and  a  railway 
company  he  agreed  to  complete  his  pier  at  a  considerably  earlier 
time  than  he  was  bound  to  do  by  the  Act,  and  the  company 
agreed  to  complete  a  branch  railway  to  the  pier  by  the  same  time, 
but  the  agreement  contained  no  stipulations  as  to  opening  the  pier 
or  railway,  or  as  to  the  terms  on  which  the  pier  was  to  be  used ; 
and  the  owner  of  the  pier  completed  it  accordingly,  but  refused  to 
permit  the  railway  company  to  use  it  except  upon  terms  to  which 
the  company  declined  to  accede ;  Vice-Chancellor  Sir  J.  L.  Knight 
Bruce  refused  to  grant  on  motion  an  injunction  restraining  the 
owner  of  the  pier  from  obstructing  the  use  of  it  by  the  company 
at  the  statutory  tolls  of  the  Act  authorizing  the  construction  of 
the  pier.  The  Vice-Chancellor  said  what  he  might  have  done  had 
this  case  come  before  him  on  an  information,  or  on  a  bill  and 
information,  it  was  not  necessary  for  him  to  say,  nor  was  he  sure ; 
but  as  the  case  stood  he  was  of  opinion  that  the  Court  ought  not 
to  interfere  in  favour  of  the  plaintiffs,  and  that  he  was  unable  to 
view  the  damage  as  irreparable,  or  as  not  susceptible  of  pecuniary 
compensation,  if  the  plaintiffs  made  out  their  title  to  it  (2).  Upon 
an  information  filed  praying  for  an  injunction  to  restrain  the  imposi- 
tion by  the  B.  and  B.  Junction  Railway  Company  of  unequal  charges 
between  the  termini  at  D.  and  H.  (the  company  charging  passengers 
of  the  M.  C.  Eailway  Company  8s.  and  passengers  by  the  L.  &  B. 
2s.),  and  it  being  admitted  that  the  charge  of  8s.  did  not  exceed  the 
rate  allowed  by  their  Act ;  the  Lord  Chancellor  held,  on  motion 
for  an  injunction,  that  the  clauses  of  their  Act  relating  to  tolls  were 
only  meant  to  prevent  the  exercise  of  a  monopoly,  to  the  prejudice 
of  one  passenger  or  carrier  in  favour  of  another ;  and  that  even  if 

(1)  Rirjby  V.  Great  Western  Railw,  (2)  Furness  Railw.    Go.  v.  Smith, 

Co.,  19  L.  J.  (N.  S.)  Ch.  470 ;  14  Jur.      X  De  G.  &  Sm.  299. 
710 ;  and  see  B.  C.  at  Law,  4  Ex.  220. 
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Part  I.      this  Court  had  jurisdiction  in  such  a  case,  it  would  not  interfere 

Sect.  1.      unless  it  were  clear  that  the  public  interest  required  it ;  and  that 

in  this  case,  it  being  admitted  that  the  higher  charge  was  not 

more  than  the  Act  permitted,  it  did  not  appear  that  the  public 

were  prejudiced  by  the  arrangement,  and  the  motion  was  refused 

The  Court       ytfith  costs  (1).     Where  the  intention  of  Eton  College  to  exclude 

held  (here)         ,       ^  t.    •  .  .  ,  . 

that  a  com-  the  Great  Western  Railway  Company  from  having  a  station  within 
titled  to  do  all  three  miles  of  Eton  being  admitted  or  apparent,  and  they  having 
not^ifon'''  procured  to  be  introduced  into  the  Act  clauses  prohibiting  the  com- 
Btiict  con-  pany  from  forming,  making,  or  laying  down  a  railway  or  tram  or 
strain  the  other  road  to  the  south  of  the  line,  approaching  within  three  miles 
and  could  "put'  0^  ^he  College,  and  from  making  or  constructing  a  depot,  station, 
down  and  take  qj.  yap^j  ^q    within  three  miles  of  the  college,  without  the  consent 

up  passengers         j         >         '  o  ' 

(here)  witi.out  of  the  college ;  and  the  company  having  set  down  and  taken  up 

consent,  .,.,  ■,;■-, 

within  a  space  passengers  without  such  consent  withm  the  prohibited  space ;  the 
regards  a  ^  Court  held,  that  the  words  did  not  restrain  them  from  so  doing,  the 
station,  &c.      company  being  entitled  to  do  all  the  Act  does  not  upon  a  strict 

construction  restrain  them  from,  and  refused  an  injunction  (2). 
di3mi?3"a*biif     2^-  Where  a  suit  was  illusory,  and  not  in  fact  the  suit  of  the 
if  suit  illusory,  plaintiff,  but  of  a  rival  company,  Lord  Chancellor  Westbury  on 
by  a  rival  com- this  ground  dismissed  the  bill.     In  this  case  a  railway  company 
mfaot^by ^°    ^^s  required  to  keep  up  a  ferry  communication  on  a  river,  and, for 
piaintifl.         ti^jg  purpose,  was  obliged  on  certain  days  to  employ  a  much  larger 
number  of  steam-boats  than  was  required  upon  ordinary  occasions. 
The  company  employed  the  steam-boats  when  not  required  for  the 
purposes  of  the  ferry  in  running  excursion  trips ;  and  a  bill  was  filed 
by  a  shareholder   on  behalf  of  himself  and  other  shareholders 
complaining  that  the  company  was  acting  ultra  vires  in  so  employing 
the  vessels;    the  plaintiff  was  a  large   shareholder  of  a  steam 
navigation  company  which  was  affected  by  these  excursion  trips, 
and  the  suit  was  instituted  by  the  direction  of  the  latter  company, 
who  had  indemnified  the  plaintiff;  the  Master  of  the  EoUs,  Sir  J. 
Eomilly,  had  also  dismissed  the  bill  on  the  ground  that  the  com- 
pany was  not  acting  ultra  vires  (3). 

(1)  Att.-Oen.  V.  Birmingham  and  (3)  Forrest  v.  Manchester,  Sheffield, 
Derby  Junction  Bailw.  Co.,  2  Railw.  and  Lincvhishire  Railw.  Co.,  i:  De  G. 
Gas.  124.                                                        F.  &  J.  12G  ;  7  Jur.  (N.  S.)  749,  887 ; 

(2)  Provost,  &c.,  of  Eton  Colh-<je  v.  9  W.  R.  818 ;  30  Beav.  40 ;  v.  S.  C. 
Ofeat   Western  Railw.  Co.,   1    Railw.      ariti;  ji.  843. 

Cas.  200  i  3  Jur.  163. 
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27.  Where  a  railway  company,  over  whose  line  another  railway      Part  I. 

OlTAPTF'Tl   "VTT 

company  has  running  powers,  is  empowered  to  make  regulations  as      seot.  i. 

to  the  construction  of  the  carriages  to  be  used  on  the  railway,  the  Thg  onus  lies 

onus  lies  upon  the  company  having  the  running  powers  to  shew  that  °°  ^  company 

■^  _  "  having  run- 

the  regulations  are  unreasonable  and  unnecessary ;  and  the  fact  of  ning  powers  to 

the  regulations  having  been  wholly  or  in  part  relaxed  in  the  past  is  regulations  as 

no  reason  for  the  Court  to  interfere  to  restrain  them  from  being  *?  *''j.''°°"„ 

strictly  enforced  in  the  future  (1).  carriages  are  unreasonable,  &c. 

28.  Notices  by  railway  companies  to  take  land  cannot  be  TSTotiees  by 
treated  higher  than  contracts,  and  after  great  delay  in  proceed-  takJ'iaiiToan- 

ine:  on  such  notices  they  will  be  considered  as  abandoned  (2).  f ?*  ^^  treated 
,  Ijigner  than 

And  where  notice  to  take  part  of  a  property  had  been  given  contracts,  and 
by  a  company  ten  days  before  the  expiration  of  their  com-  delay  will  be 
pulsory  powers,  and  a  counter  notice  had  been  given  by  the  abandoned  ^ 
landowner  requiring  the  company  to  take  the  whole,  and  the 
company  did  not  follow  up  their  notice,  but,  fourteen  months 
afterwards,  gave  the  landowner  notice  of  an  intended  application 
to  Parliament  to  abandon  the  undertaking,  but  in  this  they  did 
not  succeed ;  and  nineteen  months  after  the  first  notice  the  com- 
pany served  the  plaintiff  with  a  further  notice  of  their  intention  to 
summon  a  jury  to  assess  the  value  of  his  lands ;  and  the  landowner 
filed  a  bill  for  an  injunction,  stating  that  the  original  notice 
was  not  lona  fide  given,  that  the  company  in  their  subsequent 
proceedings,  had  treated  the  notice  as  abandoned,  and  that  in  the 
belief  of  such  abandonment  he  had  forborne  taking  proceedings ; 
the  Master  of  the  EoUs,  Sir  J.  Eomilly,  held  upon  demurrer  that 
the  landowner  was  entitled  to  relief,  and  granted  an  injunction  (3). 

But  a  company  may  abandon  a  notice  given  by  them  to  take  part  •*■  company 

•  11       -ii-  /•ii-        1       1  1  .may  abandon 

of  a  property  with  the  intention  oi  taking  lands  under  the  compul-  a  notice  to 

sory  powers  conferred  upon  them,  upon  being  required  to  take  the  counfeTnot^oe 

whole,  and  such  notice,  without  some  act  to  obtain  possession,  is  1°  ^'f^^  whole. 

not  a  contract  binding  on  the  company  (4).  without  some 

act  to  obtain 
possession  is  not  a  contract  binding  on  company. 

29.  A  railway  company  in  making  their  line  cut  off  a  small  Sect.  94  of  the 

Lands  Clauses 

(1)  Bhymney   Bailw.   Co.   v.    Taff         (3)  lb. 

Vale  Bailw.  Co.,  29  Beav.  153  ;  4  L.  T  (4)  Kitig  v.    Wycombe  Bailw.   Co. 

(N.  S.)  534.  28  Beav.  104 ;  6  Jur.  (N.  S.)  239 ;  29 

(2)  Hedges  v.  Metropolitan  Bailw.  L.  J.  (Oh.)  462. 
Co ,  28  Beav.  109. 
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Part  I.      portion  of  the  land  of  A. ;   A.  required  the  company  to  make  a 
Chapter  "VII 

Sect.  1.      Communication  between  the  severed  parts ;   but,  upon  an  action 

OonsolidatioD  ^g^ii^st  the  company  for  not  making  a  communication  between 

Act  is  not  con-  the  Small  portions  of  the  intersected  lands,  as  required  by  sect.  93 

fined  to  lands  ^  _        .  .  . 

not  in  a  town,  of  the  Lands  Clauses  Consolidation  Act,  it  being  found  the  lands 

Court  can        Were  situate  in  a  town,  it  was   held  that  the  averment  of  the 

severed  mrta^  company  that  it  was  within  a  town  was  immaterial,  and  therefore 

though  in  a     that,  notwithstanding  the  finding,  the  company  was  entitled  to  the 

compelled  to    benefit  of  the  94th  section,  and  that  the  operation  of  the  94th  section 

munication.      of  the  8  Vict.  c.  18,  was  not  confined  to  lands  not  situate  in  a  town 

or  not  built  upon,  but  applied  also  to  land  situate  in  a  to\vn,  and 

that  therefore  the  company  could  compel  A.  to  sell  the  severed 

parts  of  his  land,  and  was  not  bound  to  make  the  communication 

required  (1). 

30.  Where  a  railway  company  after  serving  notice  to  take  land, 
agreed  in  writing  with  the  owner  to  accept  the  title,  and  the 
conveyance  was  executed  by  him  and  delivered  to  his  solicitors 
as  an  escrow,  with  a  written  authority  to  the  company  to  pay  the 
money  to  them;  and  the  owner  died,  having  made  a  will  and 
appointed  executors ;  and  the  company  requiring  the  land,  but  the 
executors  not  having  proved,  paid  the  money  into  the  bank  under 
the  8  Vict.  c.  18,  and  took  possession,  and  the  executors  filed  a 
bill  to  restrain  such  taking  possession ;  Vice-ChanceUor  Sir  E.  T. 
Kindersley  held,  that  though  it  appeared  to  him  that  the  escrow 
could  have  been  made  efiectual  upon  the  condition  upon  which 
it  was  authorized  to  be  delivered,  yet  the  authority  to  the  com- 
pany to  pay  the  purchase  money  to  his  solicitors  died  with  the 
owner  by  whom  it  was  given,  and  that  there  being  a  contract  the 
case  was  withdrawn  from  the  operation  of  8  Vict.  c.  18 ;  but  the 
Court  refused  the  injunction  on  the  terms  of  the  company  bringing 
the  purchase  money  and  interest  provided  for  by  the  contract  into 
Court  (2). 

31.  A  registered  shareholder  in  a  railway  company,  which  was 
afterwards  incorporated  with  a  new  company  by  an  Act  of  Parlia- 
ment enacting   that   every   registered    shareholder   in    the    old 

(1)  Eastern    Counties    Railw.    Co.      v.  Marriage,  9  H.  L.  C.  33 ;   7  Jur. 
and  London  and  Blachwall  Bailw.  Co.      (N.  S.)  53 ;  31  L.  J.  (Ex.)  73. 
(2)  Newloit  V.  Mdiopdilan  Sailw.  Co.,  10  \V.  K.  102. 
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company  should  be  deemed  to  hold  a  share  in  the  new  company,  to      Pabt  I. 

.  .  Chaptbb  VII. 

be  called  a  deferred  share,  and  entitled,  on  demand,  to  receiye  a      gj-oT.  i. 


certificate  for  such  deferred  share,  was  held  (having  been  a  regis- 
tered  shareholder  in  the  old  company)  entitled  to  sue  to  protect 
the  funds  of  the  new  company  in  which  the  old  was  incorporated, 
although  he  had  not  exchanged  his  shares,  or  received  a  certificate 
as  a  shareholder  in  the  new  company  (1). 

32.  Where  the  promoters  of  a  new  undertaking  (the  incorpora-  Promoters  of 

tion  of  an  old  with  a  new  company)  signed  the  subscription  con-  directors  of 

tract  for  sums  (constituting  the  parliamentary  deposit),  which  the  °ated'with°" 

directors  of  the  old  company  represented  to  Parliament  as  ouf^w  company, 

'■•''■  restramed 

of  their  own  funds,  but  which  in  fact  they  borrowed,  and  after-  charging 

wards  sought  to  charge  against  the  funds  of  the  new  company ;  company  with 

Vice-Chancellor  Sir  J.  Stuart,  at  the  instaace  of  a  shareholder  of  the  tary^JepoS^" 

old  company,  restrained  by  injunction  such  application,  charging, 

or  debiting  of  the  funds  with  the  deposit,  or  any  sums  paid  for 

calls  made  in   respect  of  the  amounts   mentioned  in  the   said 

contract  (2). 

33.  Where  by  a  clause  in  a  Eailway  Act  (similar  to  the  76th  Company  re- 
section   of  the  Railway  Clauses   Consolidation  Act),  owners  or  from  obstmct- 
occupiers  of  land  adjoining  or  near  the  railway  might  lay  down  or  communic'^ 

extend  on  their  own  lands,  or  on  lands  on  the  sides  thereof  belong-  tion  (here  an 

openmg  at  a 
ing  to  the  company,  any  collateral  or  continuous  branch  from  such  station)  be- 
lauds to  communicate  with  the  railway  for  the  purpose  of  bringing  ^ay  and  a 
carriages  upon  or  across  the  same ;    but  all  the   openings  and  ^'^^'^^• 
communications  for  that  purpose  were  to  be  made  at  such  places  as 
might,  so  far  as  practicable,  be  most  convenient  to  all  the  parties 
interested,  and  so  as  not  to  endanger  the  safety  of  persons  travelling 
on  the  railway  j  and  in  case  of  difference  as  to  the  proper  places  for 
the  openings,  they  were  to  be  determined  by  two  justices  of  the 
peace ;  provided  always,  that  the  company  should  not  be  bound  to 
make  any  such   opening  where   they  should  have   erected  any 
building  station   or   yard,  &c;    the  Lords   Justices,  afiirming  a 
decision  of  Vice-Chancellor  Sir  W.  P.  Wood,  held,  that  the  assent 
of  the  company  to  an  opening  being  made  at  a  station  was  not  in 
the  nature  of  a  license,  but  an  actual  right  conferred  by  the  Act,  and 
could  not  be  revoked ;  and  granted  a  perpetual  injunction  to  restrain 
(I)  Spachnan  v.  LatUmore,  3  Giff.  16 ;  9  W.  E.  229.  (2)  lb. 
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Paut  I.      the  company  from  obstructing  a  siding  communication  between 

Sect.  1.    "  tte  railway  and  a  wharf  belonging  to  the  plaintiff  (1). 

Anin~r  ^^'  Where  an  incorporated  company  stands  by  and  permits 

rated  company  expensive  works  to  be  executed  at  the  spot  where  its  premises  are 

standing  by  ,  ■    i  i        /y         _<■        n 

and  permit-     Situate  and  its  operations  carried  on,  the  enect,  lor  ail  purposes  oi 

afffct^d'with   knowledge  and  acquiescence,  will  be  the  same  as  in  a  case  of  an 

knowledge      individual  (2).     In  this  case  the  plaintiff,  a  shipbuilder,  in  1855 

and  acquies-  ^   '  .  . 

cenoe  the  same  submitted  to  the  directors  of  a  railway  company  a  project  for  a 

dual.  private  branch  line  and  communication  with  the  defendants'  rail- 

enforce'an  hi-  ^^1'  to  be  constructed  at  his  own  cost  and  for  his  own  accommoda- 

defimte  agree-  ^^qq  |q  which  the  directors  expressed  their  assent  and  agreement 

ment  between  '  '■  ° 

a  company  and  generally,  but  the  terms  and  details  were  left  for  future  arrange- 

for  user  by  in-  ment.     In  1856  he,  at  considerable  cost,  constructed  the  branch 

line  where      ^"^^  *  tunnel,  but  the  company  prohibited  the  user  until  a  definite 

actual  user  has  understanding  should  be  come  to;  however,  the  Vice-Chancellor 

removed  difS-   ..... 

cuity  as  to  the  in  his  judgment  intimated  that  at  this  time  the  company  was 

bound  to  assent  to  reasonable  terms,  and  that  the  Court,  if  possible, 
would  have  enforced  the  completion  of  the  arrangement,  unless 
the  difficulty  as  to  the  tolls  should  have  proved  too  great  for  the 
Court  to  solve.  But,  after  some  discussion,  terms  as  to  tolls  and 
other  matters  were  proposed  by  the  plaintiff,  and  the  traffic  was 
continued  on  the  basis  of  the  plaintiff's  memorandum  of  terms, 
and  payment  made  by  the  plaintiff  for  the  carriage  of  goods 
during  two  and  a  half  years,  but  no  agreement  was  ever  signed  by 
two  directors ;  the  directors  ultimately  insisted  on  terms  originally 
suggested  by  them  before  the  user  commenced,  and  then  objected 
to  by  the  plaintiff;  and  on  the  plaintiff  declining  to  make  an 
agreement  at  variance  with  the  terms  on  which  the  user  had  been 
enjoyed,  the  company,  at  the  end  of  the  two  years  and  a  half,  on  the 
ground  that  there  was  no  contract  under  seal,  gave  notice  to  the 
plaintiff  that  every  agreement  between  them,  if  any  ever  existed, 
was  at  an  end,  and  proceeded  immediately  to  stop  up  the  com- 
munication and  to  obstruct  the  traffic;  but  Vice-Chancellor  Sir 
W.  P.  Wood  held,  upon  demurrer,  that  there  was  an  indefinite 
agreement  in  1855  for  a  user  on  reasonable  terms ;  that  the  actual 
user  had  removed  all  difficulty  about  what  terms  were  reasonable, 

(1)  Bell  1.  Midland  Railw.  Co.,  3  (2)  Laird    v.    Birkenhead    Bailw. 

De  G.  &  J.  673.  Co.,  Job.  500 ;  29  L.  J.  (Ch.)  218. 
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and  that  the  plaintiff  was  entitled  to  specific  performance  on  the      Pabt  I. 

Ohaptpr  A^TT 

basis  of  the  unsigned  memorandum,  on  the  terms  of  which  the      seot.  i. 


user  had  been  permitted  (1). 

35.  A  mortgage  for  securing  money  borrowed  by  a  railway  Mortgage  in 
company,  according  to  the  form  in  Schedule  C.  annexed  to  the  Schedule  0. 
Companies  Clauses  Consolidation  Act  (8  Vict.  c.  16),  comprises  the  cifu^sTcon-^ 
lands  as  well  as  the  rails  and  chattels  of  the  company,  and  is  solidation  Act 

.  i       ./  comprises 

entitled  to  priority  over  an  elegit  sued  out  against  the  company  lands  as  well 
by  a  judgment  creditor  thereof  (2).     Where,  therefore,  a  railway  chattels, and  is 
company  borrowed  money  from  various  persons  on  mortgage,  ac-  ^n*'*'.^"!  *° 

r      J  J  r  o   D  '  priority  over 

cording  to  this  form  C,  Vice-Ghancellor  Sir  J.  Stuart,  at  the  an  elegit. 
instance  of  a  mortgagee  who  sued  on  behalf  of  himself  and  all 
other  the  mortgagees  of  the  company,  restrained  the  sheriff  from 
delivering  legal  possession  of  the  company's  lands  and  rails  to  a 
creditor  of  the  company,  who  was  the  contractor  who  had  con- 
structed the  railway,  and  had  obtained  judgment  against  the 
company,  and  had  sued  out  an  elegit  thereon  (3). 

36.  In  Stochton  and  Darlington  Railway  Com^pany  v.  Brown  (4)  A  railway 
Lord  Gran  worth  said  he  thought  it  clear  that  when  the  Legislature  autl^rized  to 
authorized  a  railway  company  to  take  for  the  purposes  of  their  under-  ^^'^^.'^P'^s  ^ 

taking  any  lands  specially  described  in  their  Act,  it  constituted  them  scribed  in 

,  ,1  1  -11  -,^  ,       ,         ,       ,     their  Act,  axe 

the  sole  judges  as  to  whether  they  will  or  will  not  take  those  lands,  thereby  con- 
provided  that  they  took  them  lona  fide,  with  the  object  of  using  sole"judges 
them  for  the  purposes  authorized  by  the  Legislature,  and  not  for  any  whether  they 
sinister  or  collateral  purpose.    And  a  dispute  having  arisen  in  this  take  those 
case  between  a  company  and  a  landowner  as  to  the  right  of  the  former  the  Court  can- 
to take  some  of  the  lands  of  the  latter  alleged  to  be  necessary  for  the  "hat'powe^ 
purposes  of  the  company,  and  the  Lords  Justices  having  referred  where  the 

■■^      ■■■  ,  .    .  company  acts 

the  question  to  an  engineer,  whose  opinion  was  m  favour  of  the  land-  land  fide 
owner ;  the  House  of  Lords,  reversing  a  decision  of  the  Lords  Justices,  tutory  powers . 
and  affirming  that  of  Vice-Ohancellor  Sir  W.  P,  Wood,  held,  that 
neither  the  opinion  of  the  engineer  nor  of  the  Court  could  curtail  the 
power  of  the  company  in  respect  to  the  quantity  of  land  which  the  com- 
pany honafide  acting  under  its  statutory  powers,  sought  to  obtain  (5). 

(1)  Laird  v.  Birkenhead  Railw.  Co.,      29  L.  J.  (Ch.)   385  ;   6  Jur.   (N.  S.) 
8  Job.  500.  1010 ;  2  L.  T.  (N.  S.)  112. 

(2)  Legg  v.  Mathieson,  2  Giff.  71;  (3)  lb. 

(4)  9  H.  L.  C.  246 ;  6  Jur.  (N.  S.)  1168  ;  8  W.  E.  708.  (5).  lb. 
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Part  I.         37.  Where  a  Kailway  Act  empowered  a  company  to  make  and 

Sect.  1.      maintain  the  works  mentioned  in  it,  and  to  enter  upon,  take,  and 

j^^      7r"7I     use  such  of  the  lands  specified  in  the  plans  as  should  be  necessary 

(here)  to  take  for  such  purposes ;  the  Lords  Justices,  affirming  a  decision  of  Vice- 

lauda  only  t  i  i 

required  for     Chancellor  Sir  J.  Stuart,  held,  that  the  provision  did  not  authorize 
mater?als5      *^^  Company  to  purchase  compulsorily  and  permanently  in  fee  land 
required  only  for  the  purpose  of  excavating  materials  therefrom, 
although  within  the  limits  of  deviation,  and  the  company  were 
restrained  from  taking  steps  to  have   the  value  of  such  land 
assessed  (1). 
A  company         38   Where  a  landowner  withdrew  his  opposition  in  Parliament 
an-au'gement  ^  to  a  Harbour  and  Railway  Bill  on  an  agreement  with  the  chair- 
as  defendant    j^g^jj  gf  ^j^g  provisional  committee  that  the  company  would  take 

to  an  action  by  '^  r      j 

laadowner  his  land  on  Certain  terms,  and  after  the  passing  of  the  Act  the 
against  chair-  landowner  brought  an  action  for  breach  of  the  agreement  against 
^sionaUom-  *^®  chairman,  representing  the  promoters,  which  was  stayed  on  the 
mittee,  company  being  made  (by  arrangement)  defendants  to  a  new  action, 

adopts  an        and  suffering  judgment   for  the  demand ;    the  Lords  Justices, 
tweenland-     differing  from  the  Master  of  the  Rolls,  held  that  the  company 
chairman*^  and  thereby  adopted  the  agreement,  whether  it  would  have  been  other- 
injunction       wise  binding  on  them  or  not,  and  were  precluded  from  objecting 
strain  proceed-  that  the  promoter  (the  chairman  of  the  provisional  committee) 
wijin  default  ^^^  ^0  authority  to  bind  the  company,  or  from  objecting  that  the 
such'ag™e^^  consideration  for  the  agreement  (so  far  as  regards  the  withdrawal  of 
ment  to  take    opposition  in  Parliament,  and  that  the  company  should  pay  the  costs 
of  the  landowner  s  opposition  to  the  bill),  was,  as  alleged,  partly  illegal ; 
and  the  Lords  Justices  held  that  the  plaintiff,  the  landowner,  was 
entitled  to  an  injunction  restraining  company  from  proceeding 
with  the  railway  in  default  of  performing  the  agreement  (2). 
Company  re-    And  where  the  committee  of  certain  subscribers  applying  for  an 
sessing  value  -^^t  to   authorize   the  formation  of  a  railway  agreed   with  the 
notfce'tot'reat''  P^^^^^^^>  ^  V^^^  0^  Parliament,  through  -nhose  estates  the  railway 
where  a  com-  had  to  pass,  that  in  consideration  of  his  withholding  his  opposition 
mittee  of  the  i-i-ni-  i  ., 

subscribers      to  their  bill,  the  incorporated  company,  m  the  event  of  the  railway 

the^A^uid  being,  under  the  power  of  their  Act,  made  to  pass  through  the 
agreed  with  a 

(1)  Eversfield  v.  Mid-Sussex  Railw.      lour  Co.,  2  De  G.  &  J.  547  ■  24  Beav, 

Co.,  3  De  G.  &  J.  286  ;  1  Gi£f.  153.  339  ;  4  Jur.  (N.  S.)  1066;'  27  L.  j'. 

(2)  Williams  v.  tit.   George's  Ear-      (Ch.)  691. 
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plaintiffs'  estates  in  the  line  laid  down  on  their  parliamentaiy      Part  I. 

plan  should,  previous  to  entering  thereon,  pay  to  the  plaintiff  the      gjjoT.  i. 

sum  of  £120,000  for  the  value  of  the  land  and  for  compensation,        ^.j^^^.  ^j^^ 

and  that  the  company  should,  within  three  weeks  after  their  in-  incorporated 

corporation,  ratify  the  agreement ;  and  the  plaintiff  withheld  his  should  pay  a 

opposition  to  the  bill,  and  it  passed  into  an  Act,  and  the  incor-  before™nter- 

porafced  company  refused   to  ratify  the   agreement ;  and,  being  i"s  tis  land, 

empowered  by  their  Act  to  take  compulsorily  the  plaintiff's  land  tion  of  Ms 
.       ,      ,.  ..         ,  .       ,  ■,         ,  .  .  withholding 

in  the  line  mentioned  in  the  agreement,  served  on  him  a  notice  to  opposition  to 

treat  for  the  same ;  the  Court  granted  an  injunction  restraining    ^  '  ' 

the  company  from  proceeding  to  assess  the  value  of  the  land,  and 

continued  the  same,  notwithstanding  the  tender  of  an  undertaking 

on  the  part  of  the  company  not  to  enter  on  the  land  until  the 

further  order  of  the  Court,  and  notwithstanding  the  time  during 

which  the  company  was  authorized  to  take  lands  for  the  railway 

■would  have  expired  before  the  hearing  of  the  cause  (1).     Where  a  Court  refused 

railway  company  had  agreed  to  purchase  the  land  of  a  landowner,  compauy  fiom 

and  had  a  clause  to  that  effect  inserted  in  their  Act,  whereupon  he  ?PPiying  ^" 

^  Parliament  to 

withdrew  his  opposition  to  the  Act,  and  they  afterwards  applied  to  enable  them 

Parliament  for  an  Act  to  enable  them  to  abandon  the  branch  \iae  which 

which  affected  the  land  in  question,  and  to  repeal  that  clause ;  tw^had^"'^ 

Lord  Chancellor  Chelmsford,  afiSrming  a  decision  of  Vice-Chan-  agreed  to  pur- 

.  oliase  of  land- 

cellor  Sir  W.  P.  Wood,  held,  that  the  Court  would  not  restrain  the  owner,  and 

company   from  making    the  application  (2) ;   though  the  Lord  clause  to  that 
Chancellor  said  that  the   Court  had   undoubted  jurisdiction  to  ^^theirTct*^ 
restrain  by  injunction  an  application  to  Parliament,  but  that  in  and  te  there- 
some  of  the  cases  which  had  been  cited  it  had  been  stated  that  drew  his  oppo- 
there  was  some  difficulty  in  conceiving  a  case  in  which  such  a 
course  could  be  adopted  (3). 

39.  Where  a  railway  company  had  purchased  compulsorily  por- 
tions of  the  plaintiff's  land  for  the  purpose  of  a  branch  railway, 
but  suffered  their  powers  to  expire  without  making  it,  and  before 
the  period  of  ten  years,  within  which  they  were  bound  to  dispose 
of  superfluous  lauds,  had  expired,  they  promoted  a  bill  for  enabling 

(1)  Petre  (Lord)  v.  Eastern  Ooun-  (Earl  of)  v.  Great  Northern  Bailw. 
ties  Bailw.  Co.,  1  Kailw.  Cas.  462.  Co.,  10  Hare,  665 ;  post,  p.  880,  pi.  47. 

(2)  Steele    v.    North    Metropolitan  (3)  lb. 
Bailw.  Co.,  L.  R.  2  Ch.  237  ;  v.  Lindsey 
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Part  I.      them  to  make  another  branch  railway,  and  proceeded  to  carry  on 

Sect.  1.    '  works  On  the  above  portions  of  the  plaintiff's  land  for  the  purposes 

of  the  proposed  branch  line ;  the  Lord  Chancellor,  affirming  the 

decision  of  Vice-Chancellor  Sir  W.  P.  Wood,  held,  on  demuiTer, 

The  -words      *^^*  ^^^  plaintiff's  right  of  re-purchase  under  the  128th  section  of 

;' dispose  of"    the  8  Vict.  c.  18,  had  not  arisen,  for  that  the  words  "dispose  of" 

m  sect.  128  of  .  '^ 

8  Vict.  c.  18,    m  that  section  refer  to  a  transfer  of  the  land  to  some  other  person, 

transfer  of       i^ot  to  its  application  to  a  new  purpose  (1) ;  and  also,  that  the 

other*"  ^""^^   abandonment  by  the  company  of  the  undertaking  for  which  the 

not  its  appli-   lands  were  purchased  did  not,  independently  of  legislative  enact- 

cation  to  a  .         ,        ,   .     .  ™  .   , 

new  purpose,   ments,  give  the  plamtm  any  right  to  a  reconveyance ;  and  that  the 

^'tlT'^und  ™*  plaintiff  had  no  equity  to  restrain  the  company  from  any  user  of 
taking  for       the  land  not  shewn  to  be  productive  of  irreparable  ini'ury  to  it ; 

which  lands  _      ,  ,  ,  ,        ,       ,  ,         ,  i,    j 

are  purchased,  and  that  although  a  landowner  has  been  compelled  to  part  with 

of  reoonvey?    ^^^  l&nd  to  a  railway  company,  however  beneficial  it  may  be  to 

ance  to  {jjjj^  ^hat  the  railway  should  be  made,  no  obligation  is  thrown  on 

owner.  the  Company  to  complete  their  undertaking,  and  no  right  exists  in 

exisVs^in  land-  ^^®  landowner  to  compel  them  to  do  so ;    nor,  if  the   company 

°^\\% T'^'     should  altogether  abandon  the  undertaking,  and  apply  the  land 

with  iiis  land  taken  under  the  powers  of  the  Act  to  a  different  purpose  than  the 

company  to     making  of  the  railway,  has  the  landowner  any  new  right,  arising 

3rtfking^"  from  the  state  of  things,  which  can  be  enforced  in  a  Court  of 

The  right  of   Equity ;  and  the  landowner's  right  of  pre-emption  under  the  128th 

pre-emption  .        ,  ■      n     p  i  .       ■  n 

under  sect.      Section  does  not  arise  before  the  expiration  of  ten  years,  unless  the 

arise  before      Company  by  some  act  of  theirs  have  shewn  that  they  are  about  to 

expiration  of   ggU  ^mj  dispose  of  the  land.     But  the  term  "  superfluous  lands  "  in 

unless  com-     the  127th  and  128th  sections  of  the  Act,  preceded  by  the  expres- 

sd?f&c.°the°  sion  "the   lands  which    shall   not  be  required  for  the   purposes 

J^"*^-  thereof,"  means  "more  than  are  wanted  for  the  undertakino- " 

ine  term  ... 

"superfluous   and  is  sufScient  to  include  the  case  of  an  undertaking  being 

sects!  127, 128,  abandoned  (2). 

means  "  more  than  are  wanted  for  the  undertaking." 

It  is  not  im-        40.  It  is  not  imperative  on  the  Court  to  enforce  by  interlocutory 

Court  to*eii-  ^  injunction  a  statutory  prohibition.    And  where  a  railway  company 

tor7prohrb^'  ^^^  *'^°"^*  ^°  violate  a  clause  in  their  Act,  inserted  at  the  instance 
tion. 

(1)  Astky  Y.  Manchester,  Sheffield,      &  J.  453 ;    4  Jur.   (N.  S.)   129  •   27 
and  Lincolnshire  Bailw.  Go.,  2  De  G.      L.  J.  (Ch.)  299. 

(2)  lb. 
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of  tlie  plaintiffs,  expressly  prohibiting  the  opening  of  a  main  line      Pabt  i. 

Ohapter  "VII 

until  a  junction  line  was  opened ;  and  in  default  of  the  defendants      sect.  i. 

making  the  junction  within  a  specified  time  the  plaintiffs  '"'ere  ^^~"[r^^ 

authorized  to  make  it ;  but  the  whole  of  this  clause  appeared  to  C^ere)  re- 
strained being 
have  been  introduced  merely  for  the  purpose  of  obliging  the  com-  opened  until 

pany  to  complete  speedily  the  junction  line ;  the  Court  of  Appeal,  opened. 

on  an  undertaking  being  given  to  complete  the  junction  line  with 

all  practicable  diligence,  suspended  an  interlocutory  injunction 

granted  by  the  Master  of  the  Kolls  to  restrain  the  opening  of  the 

main  line  before  the  completion  of  the  junction  line  (1).     And  Injunction 

where  a  railway  company  was  authorized  by  their  special  Act  to  formation  at 

construct  a  main  line  with  a  branch,  and  had  nearly  completed  residents  to 

their  main  line,  but  had  taken  no  steps  towards  commencing  the  prevent  com- 

pleting  maiti 
branch ;  Vice-Chancellor  Sir  J.  L.  Knight  Bruce  held,  upon  an  line  imtil 

jjiformation,  that  the  remedy  for  not  commencing  the  branch,  if  ^^^e,  or 
any,  was  by  mandamus;  for  if  the  public  interests  represented  by  i»otices  to 
the  Attorney-General  were  entitled  to  have  the  second  line  of  branch  line, 
railway  made,  they  should  proceed  by  mandamus ;  and  the  Yice- 
Chancellor  allowed  a  demurrer  by  the  company  for  want  of  equity 
to   an   information  at  the   relation  of  residents   in,  the   neigh- 
bourhood, praying  a  declaration  that  a  railway  company  consti- 
tuted for  making  a  principal  and  a  diverging  line  of  railway  was 
bound  to  construct  the  diverging  line  as  well  as  the  principal,  and 
to  open  the  whole  for  public  traflSc  simultaneously,  and  for  an 
injunction  to  prevent  them  from  making  one  line  until  another 
was  made,  or  until  the  notices  to  treat  were  given  to  the  land- 
owners preliminarily  to  making  such  other  line ;  and  although  the 
injunction  was  asked  at  a  period  when  a  mandamus  could  not  be 
obtained  for  five  months  (i.e.,  till  after  the  long  vacation),  yet  the 
Court  held,  that  this  was  not  sufficient  reason  for  granting  the 
injunction,  and  gave  no  equity  that  could  support  the  informa- 
tion (2).     But  the  Yice-Chancellor  said  he  desired  to  be  particu-  fedqumre  as 
^  ■'  -"^  to  the  proper 

larly  understood  as  not  giving  any  opinion  as  to  what  it  would  course,  if  the 

.   T       ,       T      •!>  jt  t      1       n       •    !•  •        T      1  "^s®  li^'i  bt'en 

have  been  right  to  do  u  the  case  made  by  the  miormation  had  made  on  bill 

by  shareholder 

(1)  Cromford  and  High  Peak  Bailw.  (2)  Att.-Oen.  v.  Birmingham  and 

Co.  V.  Stockport,  Disley,  and  Whaley  Oxfm-d  Junction  Bailw.  Go.,  4  De  G. 

Bridge  Bailw.  Co.,  1  De  G.  &  J.  326 ;  &  Sm.  490 ;  3  Maon.  &  G.  453 ;  15  Jur. 

24  Beav.  74 ;  3  Jur.  (N.  S.)  628.  1024 ;  16  Jur.  113. 
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Part  I.      been  made  on  a  bill  by  a  shareholder  or  a  landowner,  or  upon 
Sect.  1.    '  information  and  bill  (1). 
Railway  com-      ^^'  Where  a  railway  company  had  granted  to  two  lessees  the 

pauy  restrain-  sole  and  exclusive  license  and  privilege  for  ten  years  of  selling 
ed  evicting  ^  °  "^     ,  .  " 

lessees—         books  and  other  publications  at  such  of  the  company's  stations  as 

right  to  Bell     tli6  lessees  should  think  fit,  and  of  using  the  book-stalls  thereat 

books,  &o.,  at  respectively,  and  had  covenanted  that  all  books  sent  by  the  lessees 

company  a  ^  •' '  •' 

stations— from  to  be  sold,  pursuant  to  such  license,  should  be  conveyed  by  the 
and  notwith-  Company's  train  to  any  such  station  without  any  charge,  and  had 
les^ees^not  warranted  quiet  and  peaceable  enjoyment;  Vice-Chancellor  Sir 
hon'u'''  H "^  ^"  •^*  Woo*^^  held,  as  to  stations  where  book-stalls  were  in  exist- 
performing  ence  at  the  date  of  the  grant,  that  the  company  must  be  taken  to 
agreement,  it  have  granted  the  user  of  those  specific  stalls ;  and  if  not,  still  it 
sible^to'obtain  ^^^  incumbent  on  the  company  to  shew  that  stalls  to  which  they 
adequate         attempted  to  remove  the  lessees  would  be  equally  convenient; 

rGJ,lGl  3iT  JUEl Wj 

or  to  estimate  and,  secondly,  as  to  other  stations,  that  if  the  lessees  could  be 
entitled  in  any  case  to  erect  stalls  thereat,  the  Court  would  make 
a  declaration  to  that  effect,  because  the  Court  could  not  judge 
whether  sales  from,  stalls,  or  by  colportage,  should  be  adopted, 
and  also  because  such  a  declaration  would  lead  to  continual  appli- 
cations with  reference  to  the  gradual  increase  in  size  of  the  stalls ; 
and,  thirdly,  that  the  privilege  of  selling  books,  &c.,  authorized  a 
bond  fide  sale  to  passengers,  and  such  other  persons  as  ordinarily 
attended  the  company's  station  on  business  connected  with  rail- 
ways, and  not  a  general  agency ;  consequently  that  the  lessees 
were  not  entitled  to  free  carriage  except  in  respect  of  books  to  be 
so  sold,  and  not  all  such  books  as  H.  and  his  agents  might  sell  at 
the  book-stalls  to  persons  in  the  neighbourhood  coming  there  with- 
out any  reference  to  trafiSc,  and  that  the  company  was  not  bound 
to  erect  book-stalls  for  H.  at  any  stations  where  none  existed  at 
the  date  of  the  agreement,  but  that  he  was  to  be  at  liberty  to  sell 
at  such  stations  by  means  of  a  tray,  or  some  such  contrivance. 
And  upon  a  bill  filed  by  the  lessees,  an  injunction  was  granted, 
restraining  the  company  from  evicting  them  from  book-stalls  exist- 
ing at  the  date  of  the  agreement,  notwithstanding  they,  the 
lessees,  failed  in  their  contention  as  to  the  second  and  third  points, 

(1)  Att.-Oen.  V.  Birmingham  and      Sm.  490;  3  Macn.  &  G.  453;  15  Jur. 
Oxford  Junction  Railw.  Co.,  4  De  G.  &      1024  ;  16  Jur.  113. 
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and  notwithstanding  misconduct  on  their  part  in  not  strictly  and  Part  I. 
honourably  performing  their  part  of  the  agreement ;  the  Court  seot  i. 
being  of  opinion  that  it  would  be  impossible,  under  the  circum- 
stances,  to  obtain  adequate  relief  at  Law,  or  to  estimate  the  damage 
to  which  they  would  be  exposed  if  an  injunction  were  not  granted, 
and  that  the  injury  [i.e.,  the  shifting  of  the  metropolitan  book- 
stalls, where  the  principal  bookstall  was)  would  be  irreparable  (1). 
Where  a  plaintiff  filed  his  bill  praying  a  declaration  that,  by  virtue 
of  certain  articles  of  agreement  and  a  board  minute,  and  under 
the  circumstances,  he  was  entitled  to  a  lease  of  the  refresh- 
ment rooms  of  the  Great  Western  Eailway  Company  for  a  term 
co-extensive  with  that  for  which  a  lease  of  an  hotel  was  granted  by 
the  company,  and  that  the  defendants  might  be  decreed  to  execute  a 
proper  lease  accordingly,  and  also  seeking  to  restrain  the  defen- 
dants from  granting  any  lease  of  the  refreshment  rooms  to  any 
person  other  than  the  plaintiff,  and  from  permitting  any  person 
other  than  the  plaintiff  to  occupy  and  use  such  refreshment  rooms ; 
Vice-Chancellor  Sir  G.  M.  Giffard  held,  first,  as  to  the  refreshment 
rooms  on  one  line,  that  no  agreement  of  which  the  specific  per- 
formance could  be  granted  was  proved ;  and  that  in  any  case  the  The  Court 
Court  could  not  enforce  specific  performance  of  an  agreement,  as  force  specific 

in  this  case,  by  a  director  with  the  company  for  the  benefit  of  him-  peifo™ance 
•'  r      J  01  an  agi-ee- 

self  or  his  firm ;  and,  secondly,  as  to  the  other,  or  upper  line  refresh-  ™eiit  by  a 

,      .    ,1  ,.  ,    ,  .      ,1  ,  director  with 

ment  rooms,  that  the  occupation  was  not  determinable  at  the  mere  a  company  for 
will  of  the  company,  and  that  the  plaintiff  was  entitled  to  have  firmTbenefit" 
the  agi'eement  carried  into  effect  by  having  a  deed  executed  to 
him  as  the  assignee,  with  all  proper  provisions  granting  the  right 
of  occupation  of  the  upper  refreshment  rooms  to  him,  his  assigns 
and  nominees,  being  tenants  under  the  lease  of  the  hotel,  subject 
to  the  provisions  and  restrictions  contained  in  the  agreement,  the 
plaintiff  not  to  be  disturbed  by  proceedings  at  Law,  or  otherwise, 
until  the  deed  was  executed  (2). 

42.  Where  preference  shares  in  a  railway  company  had  been  Court  will  re- 
issued under  the  provisions  of  an  Act  of  Parliament  authorizing  ration  of  divi^" 

(1)  Holmes  v.  Eastern  Counties  Railw.  Co.,  L.  E.  7  Eq.  116;  38  L.  J. 
Railw.  Co.,  2  K.  &  J.  675 ;  3  Jur.  (Ch.)  117 ;  19  L.  T.  (N.  S.)  345 ;  v. 
(N.  S.)  737.  Aberdeen  Railw.  Co.  v.  Blahie,  1  Macq. 

(2)  Flanagan  v.     Great    Western  461. 

3  K 


shareholders. 
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Part  I.      the  company  to  guarantee  the  payment  of  dividends  thereon  at  a 
OhaptebVII.  „      if.  %  X     xi  .  .1.         ^         XI,  J- 

Sect.  1.      nxecl  rate  in  preierence  to  the  payment  thereoi  on  the  ordinary 

dend  on  ordi-  shares  of  the  company,  and  the  resolution  for  issuing  them  pro- 
nary  stock,      vided  that  they  should  bear  "  £5  per  cent,  interest,  or  preference 

made  without       _    _  •'  '■  ^ 

regard  to  the  dividend,  in  perpetuity ;''  and  other  preference  shares  had  been  issued 
preference  under  an  Act  of  Parliament,  providing  that  the  holders  should  be 
entitled  to  dividends  thereon  at  a  given  rate  "  in  preference  to  the 
payment  of  dividends  on  the  ordinary  shares;"  the  Court  of 
Appeal  (Lord  Chancellor  Cranworth  and  the  Lords  Justices),  upon 
a  bill  filed  by  the  preference  shareholders  to  obtain  an  injunction 
,to  restrain  a  declaration  of  a  dividend  on  the  ordinary  stock  with- 
out regard  to  the  prior  right  of  the  preference  shareholders,  held 
(afSrming  the  decision  of  Vice-ChanceUor  Sir  W.  P.  Wood),  that 
they  were  entitled  to  the  injunction ;  and  that  if  the  profits  at  any 
period  of  distribution  were  insufficient  to  pay  in  full  the  dividends 
due  to  the  preference  shareholders,  the  arrears  must  be  paid  out  of 
subsequent  profits  (1).  And  a  subsequent  Act  of  Parliament 
having  directed  the  profits  of  a  particular  half  year  to  be  applied 
in  replacing  a  loss  sustained  by  the  company,  and  directed  the 
surplus,  if  any,  to  be  applied,  so  far  as  it  would  extend,  in  paying 
the  preference  shareholders  their  dividends  for  that  half  year ;  the 
Court  also  held,  that  this  Act  did  not  take  away  their  claim 
against  the  subsequent  profits,  and  that  the  right  given  them  by 
the  latter  direction  was  cumulative,  and  not  substitutionary  (2). 
Where  by  a  railway  company's  Act,  after  reciting  that  the  com- 
pany had  issued  certain  "  preference  shares  "  on  the  terms  of  the 
holders  thereof  being  entitled  to  "  fixed  preference  dividends 
thereon,  payable  out  of  the  revenues  of  the  company,"  at  certain 
rates  in  the  Act  mentioned,  it  was  enacted,  that  the  income  of  the 
company  from  time  to  time  applicable  to  the  payment  of  interest 
on  moneys  borrowed  and  dividends  on  shares,  should  be  applied, 
first,  in  payment  of  interest  from  time  to  time  accruing  on  mort- 
gages and  bonds ;  next,  in  payment  of  the  preferential  dividends 
on  the  several  classes  of  preference  shares  in  the  order  in  the  Act: 

(1)  lienry  v.  Great  Northern  Eailw.  nies  Clauses  Act,  1863,  ss.  13-15,  as  to 
Co.,  1  De  G.  &  J.  606 ;  4  K.  &  J.  1  the  creation  and  issue  of  new  pre- 
(vide  26  &  27  Vict.  c.  118,  the  Compa-      ference  shares  or  new  preference  stock) 

(2)  lb. 
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specified ;  and,  lastly,  in  payment  rateably  of  dividends  on  original  Paet  I. 
shares ;  and  the  contracts  upon  which  the  preference  shares  had  sect.  i. 
been  issued  and  taken  up  (irregular  in  themselves,  but  rendered 
valid  by  the  Act,)  were  to  the  effect  that  such  preference  shares 
should  be  entitled,  some  to  a  dividend  at  a  certain  given  rate  per 
cent,  for  a  given  number  of  years,  and  at  a  lower  given  rate  in 
perpetuity  thereafter ;  others  to  a  given  rate  per  cent,  without 
restriction  as  to  time ;  and  others  at  a  given  rate  per  cent,  for  a 
term  certain,  and  thereafter  until  such  time  as  they  were  redeemed 
by  the  company ;  upon  a  bill  filed  by  some  of  the  preference  share- 
holders, on  behalf  of  themselves  and  all  others  except  the  defen- 
dants, against  the  company,  the  directors  and  secretary  of  the 
company,  and  some  of  the  ordinary  shareholders,  praying  a  decla- 
ration that  the  net  balance  at  the  end  of  each  half  year  applicable 
to  the  payment  of  dividend  on  the  capital  stock  ought  to  be 
applied,  first,  in  payment  of  the  dividend  then  accruing  due,  and 
the  unpaid  arrears  of  former  dividends  on  the  first  preference 
shares ;  and  then  in  payment  of  the  accruing  dividend  and  unpaid 
arrears  of  former  dividends  on  the  second,  third,  and  fourth  pre- 
ference shares  successively,  according  to  their  priorities,  and  before 
any  dividend  was  paid  to  any  of  the  ordinary  shareholders ;  and 
for  an  account  and  payment  on  that  footing ;  and  an  injunction  to 
restrain  the  directors  from  dealing  otherwise  with  the  present  or 
future  balances ;  Vice-Chancellor  Sir  W.  P.  Wood  held,  that, 
coupling  the  enacting  part  of  the  Act  with  the  recitals  in  its  pre- 
amble, and  having  regard  to  the  contracts  upon  which  the  shares 
were  issued,  the  holders  of  such  preference  shares  were  entitled, 
according  to  their  priorities  inter  se,  to  arrears  of  former  dividends 
before  any  dividend  could  be  paid  to  the  holders  of  ordinary 
shares ;  and  the  Vice-Chancellor  said  that  the  word  "  dividend  " 
does  not  refer  exclusively  to  a  share  of  any  particular  profits  of  a 
concern,  and  that  he  did  not  think  that  the  word  "  dividend  "  had  The  word 
in  itself,  ex  vi  termini,  any  such  meaning  as  to  give  the  company  ^oea  not  refer 
the  power  of  saying  it  should  be  merely  a  sum  payable  out  of  ^''oj^siveiy  to 

■t  JO  J  r   J  a  share  of  any 

periodical  divisions  of  the  capital  of  the  company,  and  that  (here)  particular 

profits  of  a 

the  consequences  of  so  restricting  it  would  be  to  enable  the  holders  concern. 
of  ordinary  shares  so  to  arrange  the  declaration  of  their  dividends 
as  to  prevent  the  holders  of  preference  shares  from  deriving  any  of 

3  K  2 
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Part  I  the  advantages  for  which  they  had  stipulated  (1),  And  a  prefe- 
Seot.  1.  rential  shareholder  may  file  a  bill  to  restrain  a  company  from 
making  a  dividend  prejudicial  to  his  interests  without  waiting  till 
there  are  funds  to  make  a  dividend  (2).  Where  a  company,  having 
a  fund  in  their  hands  which  they  were  entitled  to  treat  as  revenue, 
declared  a  dividend  out  of  that  fund  in  favour  of  the  ordinary 
shareholders,  and  a  bill  was  filed  by  one  of  the  preferential  share- 
holders to  restrain  the  company  from  paying  over  that  dividend 
without  having  regard  to  the  right  of  the  preferential  shareholders 
to  be  paid  arrears  of  dividend  which  had  accrued  on  their  shares, 
naming  one  of  the  ordinary  shareholders,  the  defendant,  to  repre- 
sent the  class ;  and  an  objection  was  taken  to  the  bill  for  want  of 
parties,  on  the  ground  that  by  the  declaration  of  the  dividend  each 
of  the  ordinary  shareholders  had  acquired  a  separate  and  inde- 
pendent right  to  his  share  in  that  dividend,  and  ought,  therefore, 
to  be  separately  represented ;  the  Court  held,  that  the  declaration 
of  a  dividend  in  favour  of  the  ordinary  shareholders  did  not  pre- 
vent the  general  rule  applying,  that  where  a  class  of  persons  have 
a  community  of  interest  they  may  be  sufficiently  represented  by 
an  individual  member  of  that  class,  and  therefore  that  the  suit  was 
properly  constituted  (3). 
The  proprie-  43.  Where,  in  1850,  a  meeting  of  landowners  had  been  held  for 
road  projected  the  construction  of  a  private  road  from  A.  to  join  a  turnpike  road 

pleted  befOTe  ^*  P"''^*  ^' '  ^^^  '^  ^^^^  *^®  ™^*^  ^^^  ^^^^  Constructed  as  far  as  D., 
the  railway      which  was  within  250  yards  of  the  proposed  point  of  junction, 

wasautho-  ,,,^^  ■" 

rized,  not  en-  when  the  works  were  suspended,  and  the  proprietors  of  the  new 
an  archway,  °  road,  however,  entered  upon  the  remaining  land,  cut  down  the 
'^°-  trees,  and  marked  out  the  proposed  line  of  road  ;  and  in  1853  a 

railway  company  was  projected  and  the  plans  deposited,  shewing 
that  at  the  proposed  point  of  junction  of  the  new  road  with  the 
turnpike  road,  the  turnpike  road  should  be  raised  several  feet,  and 
the  new  road  was  not  referred  to  in  the  deposited  plans ;  and  in 
1854  the  Act  passed  without  making  any  provision  in  respect  of  it, 
and  the  new  road  was  afterwards  completed  throughout,  and  opened 

(1)  Crawford    v.     North -Eastern      Co.,  7  De  G.  M.  &  G.  158. 

Railw.    Co.,  3  K.   &  J.  723;   3  Jur.  (8)  Smith    v.    Cork    and    Bandon 

(N.  S.)  1039.  Railw.  Co.,  3  Ir.  Eeps.  Eq.  356. 

(2)  Sturge  v.  Eastern  Union  Railw. 
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for  traffic  in  1855 ;  but  from  point  D.  to  tKe  point  of  junction  with      Pakt  i. 
the  turnpike  road  the  gradient  of  the  new  road  was  very  steep ;      sj-ct.  i. 
and  assuming  the  company  to  have  constructed  their  line  by  rais- 
ing  the  turnpike  road,  according  to  the  deposited  plans,  the  junc- 
tion at  point  D.  would  have  been  impracticable  ;_and  the  company 
subsequently  constructed  their  line,  but  instead  of  raising  the  turn- 
pike road,  according  to  their  deposited  plans,  they  turned  it,  and 
interposed  the  railway  between  the  turnpike  road  and  the  new 
road ;  upon  a  bill  filed  by  the  proprietors  of  the  new  road,  the 
Master  of  the  Eolls  held,  that  the  fact  of  the  new  road  being  pro- 
jected and  completed  to  within  250  yards  of  the  proposed  point  of 
junction  before  the  railway  was  authorized  or  planned,  did  not 
establish,  in  the  proprietors  of  the  new  road,  the  right  to  join  the 
turnpike  road  in  the  same  way  as  they  would  have  been  entitled  to 
if  the  company's  Act  had  not  passed ;  and  that  the  proprietors  of 
the  new  road  were  not  entitled  to  have  an  archway  formed  under 
the  railway,  or  to  have  the  road  united  on  either  side,  at  the 
expense  of  the  company  (1).     Whenever  the  Legislature  has,  by  a  when  the 
special  Act,  conferred  powers  on  a  particular  corporation  or  body  }i'a^g%este'd^ 
of  commissioners  for  the  purpose  of  carrying  out  a  particular  object  special  powers 
of  public  benefit,  a  general  Act  subsequently  passed,  giving  to  an  object  of 
other  persons,  for  another  public  purpose,  inconsistent  powers,  in  a  subsequent ' 
terms  which  from  their  generality  would  seem  to  override  the  |^^^g^\^''* 
powers  given  by  the  former  Act,  will  not  override  those  special  otliers  for  a 

Aji  -1  T-Ji.  ji      public  purpose 

powers.     And  wliere  a  railway  company  had  been  empowered  by  powers  incou- 
their  special  Act  to  widen  a  branch  of  their  railway  passing  through  the  special 
London,  and  to  build  additional  stations  ;   and  in  conformity  with  ^o^oyerrid^ 
the  powers  so  given  the  company  had  proceeded  to  erect  a  station  tl^em ;  and 
on  their  land  by  the  side  of  a  highway,  within  the  distance  re-  (here)  not 
quired  to  be  left  between  buildings  and  highways  in  London  by  erecting^ 
the  Metropolis  Management  Act,  which  had  passed  shortly  after  ?t'^tioi  ^ 
the  special  Act  of  the  company ;  Vice-Chancellor  Sir  W.  P.  Wood  trary  to  the 

.  ,         ,     .  .   ,  provisions  of 

held  that  the  powers  conterred  on  the  company  by  their  special  the  Metropolis 
Act  were  not  controlled  by  the  later  statute,  and  that  the  com-  Act°pass"d° 
panv  were  authorized  so  to  build  their  station.     And  in  the  same  after  the  com- 

'^      •'  pany  3  Act. 

case  where,  by  a  statute  passed  prior  to  the  Eailway  Act,  the  trus- 

(1)  Oaiuthern  v.  Stockport,  Disley,  and  WImley  Bridge  Baibv.  Co.,  3  Jur. 

(N.  S.)  573. 
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Part  I.      *^^s  °f  ^^^  particular  highway  had  power  to  prevent  any  building 
Chapter  VII.  t,eing  erected  so  near  to  the  road  as  the  station  was  being  built, 

and  the  Metropolis  Management  Act  repealed  this  statute,  and 

vested  this  authority  in  the  managing  body  thereby  constituted  ; 

the  Vice-Chancellor  held,  that  the  trustees  of  the  road  must  be 

taken  to  have  been  present  at  the  passing  of  the  Kailway  Act  as 

well  as  of  the  Metropolis  Act,  and  therefore  the  powers  given  by 

A  note  upnn  a  tile  Railway  Act  must  prevail  (1).  Where,  upon  one  of  the  sections 

railway  de-      of  *  railway  deposited  with  the  clerk  of  the  peace,  and  referred  to 

'^r'k '^f'tl"^     by  an  Act  (afterwards  passed)  authorizing  the  formation  of  the  line, 

pi  ace,  and       there  was  a  note   to  the  effect  that  a  particular  road,   therein 

referred  to  by 

the  Act— that  delmeated,  was  to  be  stopped  up,  and  another,  therein  also  deli- 
road  was  t^o'^  be  ^®**^^'  was  to  be  a  substituted  road  for  it;  the  Court  heir],  that 
^*°PP®''  ^"b     *^"'®  P"^lio  ^^^  the  landowners  were  not  thereby   affected  with 

fetituted,  not     notice,  SO  as,  upon  the  ground  of  acquiescence,  to  be  precluded  from 
notice  to  ...  ... 

public  and       obtaming  an  injunction,  upwards  ot  four  years  afterwards,  on  the 

Sfajunction  company's  proceeding  to  stop  up  the  road  (2).  The  works  for 
granted  to       stopping  Up  the  above  mentioned  road  were  commenced  in  October, 

rcstr&in  stop-  , 

ping  until  a  1849,  although  it  was  not  rendered  entirely  impassable  till  Febru- 
tuted  road  ary,  1850,  but  the  Court  held,  that  an  application  for  an  injunction 
made.  ^^  February,  1850,  was  not  too  late  (3).     And  the  provisions  of 

the  Railways  Clauses  Consolidation  Act,  1845,  requiring  a  substi- 
tuted road  to  be  made  in  certain  cases,  were  held  not  to  be  satis- 
iied  by  an  existing  road,  which  was  alleged  to  be  as  convenient  as 
any  new  substituted  road  could  be  (4).     The  bill,  in  this  case, 
stated  that  a  railway  company  was  interfering  with  a  public  road 
by  digging  a  trench  and  lowering  the  level  of  it,  and  causing  a 
permanent  and  complete  obstruction,  and  prayed  for  an  injunction 
restraining  the  company  from  obstructing  the  road  or  renderino- 
the  same  less  convenient  for  the  passage  of  carriages,  &c.,  than  it 
had  previously  been,  until  they  had  made  a  proper  substituted 
And  the  carry-  road  ;  and  an  injunction  to  that  effect  was  granted.     The  company 
™fy  across  the  then  changed  their  plan,  and  instead  of  lowering  the  road,  carried 
'^^sheid^r^^  the  railway  across  it  on  a  level,  with  posts  and  gates,  which  were 
violiition  of 

the  injuno-  (1)  London  and    BlaclnmU  Eaihr.  (2)  Atf.-Gen.     v.     Great    Xorthern 

t'o^i-  Co,    V.  Limeliouse   District  Board   of      PmHw.  Co.,  A  T)e  Or.  &  f^xa.'ib-  14  Jur 

Workif,  3  E.  &  J.  123 ;  26  L.  J.  (Ch.)      664  _;  15  Jur.  387. 
164.  (3)  lb.  (4)  lb. 
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closed  only  during  a  few  short  and  ascertained  periods  in  the  Part  I. 
day  when  trains  crossed ;  but  the  Court  held,  that  the  general  seot.  i. 
terms  of  the  injunction  were  not  restricted  by  reference  to  the  par- 
ticular  nature  of  the  injury  complained  of,  but  that  it  had  in  spirit 
as  well  as  terms  been  violated,  and  a  sequestration  was  ordered  to 
issue  for  the  contempt,  and  was  only  stayed  upon  appeal,  upon  the 
defendants  paying  all  the  costs,  and  undertaking  to  construct  a 
road  in  conformity  with  the  provisions  of  the  Railways  Clauses 
Consolidation  Act,  and  in  the  meantime  to  provide  and  maintain 
a  free  passage  at  all  times ;  and  though  the  injunction  was  granted 
in  May,  and  the  sequestration  was  directed  to  issue  in  November 
for  a  breach  of  it,  the  Court  refused  to  suspend  the  latter  order 
pending  an  appeal  from  both  orders,  although  the  result  of  the 
sequestration  would  be  to  compel  the  defendants  to  construct  a 
bridge  (which  would  become  unnecessary  if  the  order  should  be 
reversed)  and  to  stop  the  traffic  on  the  line  in  the  meantime  (1). 
Where  a  railway  company  having  begun  to  divert  a  turnpike  road  The  Comt 

1  .  1-1  ii     •  -1  -ii  1  restrained  the 

by  a  crossing  on  a  bridge  over  tueir  railway,  with  a  sharp  curve,  diverting  a 
and  an  information  at  the  relation  of  two  of  the  trustees  of  the  *"'^°P''^®  ^°^^ 

by  crossing  on 

road  was  filed,  praying  for  an  injunction  to  restrain  the  company  a  bridge  over 

.•  .  ,  ,  .  .  the  railway 

from  crossing,  breaking  up,  cutting  through,  or  m  any  way  inter-  with  a  sharp 

fering  with  the  road  until  they  should  have  provided  another  road  not^beino-  "as 

over  the  proposed  railway  as  convenient  for  passengers  and  car-  ^'^^®"\^ij^*'" 

riages  as  the  then  present  road,  or  as  near  thereto  as  circumstances  sect.  56  of  the 

allowed  (as  required  by  the  Eailways  Clauses  Consolidation  Act,  Clauses  Con- 

1845,  s.  56) ;  the  Vice-Chancellor,  Sir  J.  L.  Knight  Bruce,  holding  ^°li<l^ti<"^  ^''t- 

that  the  company  were  not  doing  as  little  damage  as  could  be, 

and  that  the  road  was  not  "  as  convenient "  as  the  former,  or  as 

near  thereto  as  circumstances  would  allow,  granted  the  injunction, 

but  without  prejudice  to  any  application  either  party  might  make 

to  the  railway  commissioners,  in  whom  the  powers  of  the  Board  of 

Trade  for  these  purposes  were,  under  the  66th  section  of  the  above 

Act,  vested.     In  granting  such  an  injunction  the  Court  cannot 

point  out  to  the  company  what  they  ought  to  do,  except  by  stating 

the  reasons  which  induce  the  Court  to  come  to  its  conclusion,  or 

the  manner  in  which  it  appears  to  the  Court  that  that  which  seems 

(1)  Att.-Gen.  t.  Great  Northern  Railw.  Co.,  4  De  G.  &  Sm.  75  ;  14  Jur.  684  ; 

1.5  Jur,  387. 
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Part  I.      an  evil  can  be  remedied  (1).     Where  an  agreement  was  entered 
..  Sect.  1.      into  between  a  landowner  and  a  railway  company  that  the  former 
should  not  oppose  a  projected  railway,  on  condition  that  there 
should  be  a  reference  to  arbitration  for,  among  other  purposes, 
defining  the  line  of  approach  to  his  premises  from  a  turnpike  road 
which  it  was  proposed  to  divert ;  and  after  the  award  indicating 
such  approach  had  been  made,  it  became  expedient  for  the  com- 
pany furtlier  to  divert  the  turnpike  road,  but  within  the  limits  of 
deviation,  and,  consequently,  necessary  to  alter  the  line  of  the 
approach  to  the  landowner's  premises ;  Lord  Chancellor  Cottenham 
held,  reversing  a  decision  of  Vice-Chancellor  Sir  J.  L.  Knight  Bruce, 
who  had  granted  an  injunction,  that  the  company  were  not  pre- 
cluded from  making  such  alteration.     The  Lord  Chancellor  said, 
that  he  was  of  opinion  that  there  was  a  performance,  not  only  in 
spirit,  but  according  to  the  letter  of  the  award ;  and  that  if  the 
substituted  road  was  not  so  convenient  a  mode  of  communicating 
■with  the  plaintiff's  premises  into  the  town  as  the  one  awarded, 
that  was  an  injury  not  provided  for  by  the  contract,  but  was  a  case 
which  expressly  came  under  the  16th  section  of  the  Eailways  Clauses 
Consolidation  Act,  whereby  all  damage  to  roads,  &c.,  was  the  sub- 
ject of  compensation,   and  he  dissolved  the  injunction  (2).     An 
agreement  to  withdraw  or  withhold  opposition  to  a  bill  in  Parlia- 
The  Court  will  ment  is  not  illegal ;  and  a  Court  of  Equity  will  enforce  a  contract 
tract  founded  founded  on  such  a  consideration ;  and,  therefore,  where  M.,  a  person 
ment'to^ltli-  ^''ting  on  behalf  of  the  projectors  of  a  railway  who  were  then  soli- 
draw  opposi-    citing  a  bill  in  Parliament  for  the  purpose  of  forming  themselves 

tion  to  a  bill,    .  .  i    ■    •  i 

and  will  re-  Jnto  an  incorporated  joint  stock  company,  entered  into  a  contract 
pany  from  vie-  ^ith  the  trustees  of  a  road,  whereby  it  was  stipulated  that  in 
latiug  pro-       consideration  of  the   trustees   withdrawing    their   opposition   in 

visions  o  rr 

omitted  from    Parliament,  and  consenting  to  forego  certain  clauses  which  they 

bill,  but  .11  y        ■  •        1        » 

agreed  with     intended  to  press  ior  insertion  in  the  Act,  a  formal  instrument 

road  toVe  ^     ^0  the  effect  of  the  clauses  should  be  executed  under  the  seal  of 

executed  after  ^]^q  company  when   incorporated  ;   and  the  bill  was  accordingly 

allowed  to  pass  unopposed  and  without  the  clauses ;  an  injunction 

was  granted  at  the  suit  of  the  trustees  to  prevent  the  company 

(1)  Att.-din.  V.  Liiiidon  and  South-  ('2)   Wood    v.     North    Staffordshire 

Western  Eailw.   Co.,  'i  De  G.  &  Sm.       Jiuilw,   Co.,  1  Mao.  &  G.  L'78  ;  1  H.  & 
4S9.  T.  r.ll;   13  Jur.  -iGti. 
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from  Yiolating  the  provisions  contained   in   the   omitted   clause.      Pakt  I. 

OWAPTT'R  "VT  r 

Lord  Chancellor  Cottenham  said  that  it  could  not  be  denied,  how-  seot.  i. 
ever,  that  the  act  of  M.  was  the  act  of  the  projectors  of  the  rail- 
way;  it  was  therefore  the  agreement  of  the  parties  who  were 
seeking  an  Act  of  incorporation  that,  when  incorporated,  certain 
things  should  be  done  by  them.  But  the  question  was,  not 
whether  there  were  any  binding  contract  at  Law,  but  whether  this 
Court  would  permit  the  company  to  use  their  powers  under  the 
Act  in  direct  opposition  to  the  arrangement  made  with  the  trustees 
prior  to  the  Act  upon  the  faith  of  which  they  were  permitted  to 
obtain  such  powers.  If  the  company  and  the  projectors  could  not 
be  identified,  still  it  was  clear  that  the  company  had  succeeded  to, 
and  were  then  in  possession  of,  all  that  the  projectors  had  before  ; 
they  were  entitled  to  all  their  rights,  and  subject  to  all  their  lia- 
bilities. And  that  if  any  one  had  individually  projected  such  a 
scheme,  and  in  prosecution  of  it  had  entered  into  arrangements, 
and  then  had  sold  and  assigned  all  his  interest  in  it  to  another,  there 
would  be  no  legal  obligation  between  those  who  had  dealt  with  the 
original  projector  and  such  purchaser;  but  that  in  this  Court  it 
would  be  otherwise.  So  here,  as  the  company  stood  in  the  place  of 
the  projectors,  they  could  not  repudiate  arrangements  into  which 
such  projectors  had  entered ;  they  could  not  exercise  the  powers 
given  by  Parliament  to  such  projectors  in  their  corporate  capacity, 
and  at  the  same  time  refuse  to  comply  with  those  terms  upon  the 
faith  of  which  all  opposition  to  their  obtaining  such  powers  was  with- 
held (1).  Where  a  railway  company,  about  to  sever  the  plaintiff's 
land  by  their  railroad,  agreed  to  purchase  the  necessary  portion  of 
land, "  subject  to  the  making  such  roads,  ways,  and  slips  for  cattle  as 
might  be  necessary ;"  upon  a  bill  for  specific  performance  and  an 
injunction,  the  Master  of  the  EoUs,  Lord  Langdale,  held,  that 
although  it  was  very  difScult  to  execute  an  agreement  thus  ex- 
pressed, yet  that  the  plaintiff  was  entitled  to  a  specific  perform- 
ance ;  that  the  word  "  necessary "  must  receive  a  reasonable 
interpretation,  and  the  expression  was  held  to  mean  "  such  roads, 
ways,  and  slips  for  cattle  as  might  be  necessary  and  pi-oper  for  con- 
venient communication  between  the  severed  portion  of  the  plaintiff's 

(1)  Edwards  t.  Grand  Junction  Railw.  Co.,  1  My.  &  Cr.  650;  7  Sim.  337; 
6  L.  J.  (N.  S.)  Ch.47. 
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Paht  I.  land ;"  and  a  reference  was  therefore  directed  to  ascertain  what 
Seot.  ].  'was  necessary  and  proper  (1).  Where  the  plaintiff  was  a  lessee, 
for  a  term  of  twenty-one  years,  of  prebendal  lands,  there  being 
reserved  to  the  lessors  the  woods,  underwoods,  mines,  quarries,  and 
seams  of  clay,  with  full«and  free  authority  and  power  to  enter  and 
cut  down,  and  to  dig,  win,  work,  get,  and  carry  away  the  same, 
with  free  ingress,  egress,  way-leave,  and  passage  to  and  from  the 
same,  or  to  or  from  any  other  mines,  quarries,  and  seams  of  clay, 
on  foot  and  on  horseback,  and  with  carts  and  all  manner  of  car- 
riages, and  also  all  necessary  and  convenient  ways,  passages,  con- 
veniences, privileges,  and  powers  whatsoever  for  the  purposes 
aforesaid,  and  particularly  of  laying,  making,  and  granting  waggon- 
ways  in  and  over  the  demised  premises,  paying  reasonable  damages ; 
the  Vice-Chancellor,  inclining  to  the  opinion  that  the  reservation 
did  not  enable  the  lessors  to  grant  to  a  public  company  a  Kcense 
to  make  a  railway  for  the  purpose  of  conveying  passengers  and 
general  merchandise,  but  was  only  intended  to  enable  the  lessors 
or  their  grantees  to  convey  mineral  produce  and  wood  from  the 
demised  lands  to  and  from  adjacent  lands,  granted  an  injunction 
restraining  the  lessors  and  their  licensees  from  proceeding  to  make 
a  railway  for  the  former  purpose,  previous  to  the  precise  extent  of 
the  reservation  being  ascertained  by  the  decision  of  a  Court  of 
Law  (2).  Upon  a  motion  for  an  injunction  to  restrain  a  railway 
company  from  stopping  up  a  road  until  they  should  have  made 
another  as  convenient  as  the  old  road,  according  to  the  Act  of 
Parliament ;  the  Court  held,  that  it  did  not  appear  to  be  the  in- 
ten,tion  of  the  defendants  to  break  up  the  old  road  until  a  new  one 
(about  to  be  formed),  was  completed,  and  that  the  injunction  could 
not  be  granted,  but  that  the  motion  should  stand  over  till  it  was 
ascertained  whether  the  company  would,  after  making  the  new 
road,  proceed  in  an  illegal  course,  and  whether  the  new  road  was 
really  as  inconvenient  and  contrary  to  the  clauses  of  the  Act  as 
Company  the  plaintiff  alleged  (3).  Where  the  plaintiff,  having  a  right  to 
uting^TOad    use  a  road,  the  defendants  (a  railway  company)  had  contracted  for 

(1)  Sanderson  v.   Oockermouth  and  Cas.  602. 

Workington  Railw.  Co.,  11  Beav.  497 ;  (3)  Kemp  v.  London  and  Brighton 

2  H.  &  T.  327.  PmHw.  Co  ,  1  Eailw.  Cas.  495  ;  3  Jur. 

(i!)  Farrow  v.  VanaiUitii,  I  Raihv.  403. 
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20,000  cubic  yards  of  clay ;  and  on  the  2nd  of  March  fifty  loads      Part  I. 

of  it  were  brought  by  the  contractor,  for  the  purpose  of  being      ggcT.  l. 

removed  into  the  defendants'  premises,  and  were  placed  in  the ,     lacme 

road  opposite  the  plaintiff's  gates,  so  as  to  obstruct  the  entrance,  loads  of  day 

and  all  further  carting  into  the  road  was  stoppeo,  upon  the  plain-  obstruct 

tiff's  application  to  the  defendants ;  but  the  clay  was  left  on  the  plaintiff's 

road  until  the  9th,  when  its  removal  was  commenced — and  finished  giites—such 

'  use  01  the  road 

on  the  13th,  and  on  the  10th  the  plaintiff  filed  his  bill,  and  on  is  umeason- 

.  ,        .    .  able. 

the  12th  obtained  an  ex  parte  injunction  to  prevent  the  injury 
complained  of,  having,  prior  to  the  10th,  employed  a  person  to 
remonstrate    with    the    defendants,    which   caused   the   removal, 
although  the  plaintiff  was  not  aware  that  the  removal  was  intended 
when  he  filed  his  bill ;  the  Vice- Chancellor  'held,  first,  that  the 
contractor  was  the  agent  of  the  defendants,  and  that  therefore 
they  were  liable  for  his  acts  ;  secondly,  that  the  use  of  the  road 
by  the  defendants  was  unreasonable  ;  and,  thirdly,  that  the  subse- 
quent removal  was  no  ground  for  dissolving  the  injunction,  unless 
it  could  be  shewn  that  the  plaintiff  was  guilty  of  misrepresentation 
or  concealment  as  to  the  probable  continuance  of  the  evil  when 
he  filed  his  bill ;  and  ignorance  of  what  the  plaintiff  ought  to 
have  known  is  not   sufficient  ground  for  dissolving  the  injunc- 
tion (1).     The  preamble  of  the  London  and  Brighton  Act,  after  The  Court 
reciting  that  a  railway  between  London  and  Brighton  would  be  to  re^train^"^^ 
of  great  public  advantage,  by  sect.  3  enacts  that  it  shall  be  law- *™^*^®^  °^  ^ 
ful  for  the  company  to  make  and  maintain  a  main  line  of  railway  removing 
and  branches,  with  all  proper  warehouses,  wharves,  and  all  other  laid  down  in  a 
suitable  and  proper  works,  communications,  &c. ;  and  by  the  12th  between°a 

section  the  usual  powers  are  conferred  on  the  company  for  making:  *f™i°"s  , 
,    ,  ,  r      J  o  station  and  a 

and  maintaining  the  railway ;  and,  among  others,  to  make  and  wharf  pur- 

,        ,  J       p  1  1  chased  by  the 

construct,  upon,  across,  or  over,  any  roads,  &c.,  such  roads,  ways,  company. 

cuttings,  &c.,  as  the  company  shall  think  proper.     The  company 

having  purchased  a  private  wharf,  separated  from  one  of  their 

terminus  stations  by  a  turnpike  road,  laid  down  on  the  road,  stone 

(1)  Semple  v.  London  and  Birming-  refused    an    injunction    because    the 

ham  Eailw.  Co.,  1  llailw.  Cas.  430 ;  2  plaintiff  had  not  established  his  right 

Jur.  560 ;  see  S.  C.  1  Eailw.  Cas.  120,  at  Law,  the  affidavits  being  conflicting 

where  the  Lord  Chancellor,  reversing  on  the  question  of  nuisance, 
the    decision   of  the  Vice-Chancellor, 
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Pakt  r.      blocks,  so  as  to  form  two  runs  or  stoneways  level  with  the  road, 

Sect.  1.      ^or  the  pui'pose  of  facilitating  the    passage  of    goods  from  the 

wharf  across  the  road  to  the  station  ;  but  the  Court  held,  that  the 

company  were  not  authorized  by  their  Act  to  interfere  with  the 

road  in  such  a  manner,  and  an  injunction  which  had  been  granted 

to  restrain  the  trustees  of  the  road  from  removing  the  stone  blocks 

was  dissolved,  although,  in  the  opinion  of  the  Court,  no  damage 

could  result  from  the  stone  blocks,  either  to  the  road  or  the  pas- 

The  Court       sengers  upon  it  (1).     Where  a  railway  company  made  excavations 

restrain  a  com-  Upon  their  own  land,  the  purpose  of  which  was  the  partial  diver- 

di'ratiiio'*^^'^  ^^'^^  °^  *^®  stream  of  water  of  a  navigable  river  (the  Calder) ;  and 

stream  of        the  works  SO  prosecuted  necessarily  occasioned  the  obstruction  of  a 

water,  and  _  '■  "^ 

from  also  occa-  private  road ;  and  the  plaintiffs,  who  were  the  owners  of  a  fulling 
workslhe  mill  which  was  supplied  with  water  from  the  river,  alleged  that  the 
a  private°road  Proposed  diversion  of  the  stream  was  illegal  under  the  powers  of  the 
—plaintiffs      ^.ct :  and  the  plaintiffs,  who  had  a  right  of  way  over  the  private  road, 

being  held  to  r  >  o^  j  r 

have  had        also  alleged  that  the  company  were  interfering  with  the  road  with- 

having  acqui-  out  the  performance  of  the  conditions  imposed  by  the  Eailway  Act 

eighteen  ^^  preliminary  to  interfering  with  the  road  ;  the  Court  held,  that 

months.  although   the   company  were   working   on   their   own   land,   the 

plaintiffs  must  be  held  to  have  had  notice  of  the  intended  works 

of  the  company ;  and  had,  by  an  acquiescence  for  eighteen  months, 

during  which  the  company  had  expended  a  large  sum  of  money  on 

the  works,  precluded  themselves  from  asking  for  the  interposition 

of  this  Court  by  injunction  ;  and,  semWe,  the  plaintiffs,  although 

interested  by  the  situation  of  their  property,  or  the  nature  of  their 

business,  in  preserving  open  the  navigation  of  the  river,  but  not 

otherwise  interested  in  the  navigation,  were  not  entitled  to  sustain 

a  suit  to  enforce  clauses  in  the  Eailway  Acts  protecting  the  Calder 

The  Court      navigation  from  injury  by  the  railway  works  (2).     Where  the  70th 

railway '^rora-    ^^^  '^^^^  sections  of  a  Eailway  Act  provided  for  the  crossing  by  a 

Pj^^y *° <^°™'.  railway  of  roads,  not  being  turnpike  roads;  and  the  72ad  section 

Act  presorib-   provided  that  a  turnpike  road  which  should  be  crossed  by  the 

in  which  a      railway  should  be  raised  or  sunk  so  as  to  pass  over  or  under  the 

to™f  MossTd''  railway  ;  and  it  being  proposed  that  the  railway  should  cross  the 

by  a  railway,   jsj".  Bridge  Eoad  in  the  mode  provided  for  by  the  70th  and  71st 

IS  to  be  con-  °  j.  ^ 

etructed.  (i)  London   and    Brigldun   Itailw.  (2)  IlUngworth  v.  Manchester  and 

Oo.  V.  Cooper,  2  Kailw.  Ciis.  312.  Leed^  Ilailw.  Co.,  2  Kailw.  Cas.  187. 
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sections,  and  the  plaintiffs,  the  proprietors  of  the  road,  having      PaktI. 
filed  their  bill,  insisting  that  the  road  was  a  turnpike  road,  and      s^qt.  l. 


praying  to  restrain  the  company  from  crossing  over  or  using  the 
same  until  they  should  have  complied  with  the  72nd  section  ;  on  a 
motion  for  an  injunction,  the  Court,  being  of  opinion  that  the  road 
was  not  a  turnpike  road,  and  therefore  not  within  the  72nd  sec- 
tion, refused  the  motion,  but  gave  leave  to  the  plaintiffs  to  take 
the  opinion  of  a  Court  of  Law  upon  the  question,  as  being  one  of 
legal  construction ;  and  a  case  was  accordingly  made  for  the  opinion 
of  the  Court  of  Exchequer,  and  a  certificate  returned  by  the  judges 
of  that  Court  stating  that  the  N.  Bridge  Koad  was  a  turnpike 
road.  The  Court,  on  an  application  by  the  railway  company, 
refused  to  send  the  legal  question  for  the  opinion  of  another  Court 
of  Law ;  and,  upon,  a  motion  for  the  injunction  as  consequent  upon 
the  above  certificate,  held,  that  as  the  object  of  the  plaintiffs  must 
be  to  procure  for  the  public  using  the  road  a  compliance  with  the 
72nd  section  of  the  Eailway  Act,  upon  the  railway  company  enter- 
ing into  an  undertaking  to  proceed  with  and  complete  a  bridge 
over  the  road  with  all  possible  dispatch,  an  injunction  ought  not 
to  be  granted  during  the  time  which  must  necessarily  elapse  in 
building  the  bridge  (1).  Where  by  a  clause  in  an  Act  of  Parlia-  Tlie  right 
ment  it  was  enacted,  "  that  nothing  herein  contained  shall  be  con-  by  a  clause  of 
strued  to  prevent  any  owner  or  occupier  of  any  ground  through  o!^ner3''&o  of 
which  the  said  railway  may  pass  from  carrying  at  his  or  their  own  l^^^^  to  carry 
expense  any  railway  or  other  road,  or  any  cut  or  canal  which  such  &c.,  across  the 

,  1       .      J    ,  ,        .      ,  .  ,        ,       .  main  railway, 

owner  or  occupier  is  autnorized  to  make  m  lus  or  her  lands  or  was  held  as 
grounds  across  the  said  main  railway,  within  the  respective  lands  J^e'^con-^  ^°'' 

or  grounds  of  such  owner  or  occupier ;"  the  Court  held,  that  the  lenience  of 

„      ,  the  occupiers 

right  given  by  this  clause  was  not  confined  to  the  state  of  the  land  from  time  to 

at  the  time  the  Act  passed,  but  was  intended  for  the  convenience  confined  to° 

of  the  occupiers  from  time  to  time  of  the  land  partly  on  one  side,  ^^  fand^a/ 

and  partly  on  the  other,  of  the  principal  railway,  and  that,  without  ^™s  °f  V^^- 

reference  to  the  title  under  which  it  was  held  (2).     And,  semhle, 

no  interdict  will  be  granted  to  prevent  a  party  having  the  right 

to  cross  a  railway  from  prolonging  and  extending  it  for  the  use  of 

(1)  Proprietors    of    the    Northam      Bailw.    Co.,  1   Eailw.   Gas.   653;   see 
Bridge    and    Roads  v.   Southampton      S.  C.  at  Law,  6  M.  &  W.  428. 
(2)  Monkland  v.  Kirlcintilloch  Bailw.  Co.,  3  Railw.  Cas.  273. 
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Paet  I.  any  persons  with  whom  he  might  make  an  agreement  for  that 
Sect.  1.  '  purpose  (1).  In  London  and  Brighton  Railway  Company  v.  Blahe  (2), 
Surveyors  of  *^®  Court  held,  that  the  surveyors  of  roads  for  the  parish  of  C. 
f°'\4^  ^™  ^°^  ^^°  ^^^  V^^  "P  fences  on  either  side  of  a  temporary  diverted  road, 
putting  up  so  as  to  obstruct  the  passage  across  it  of  locomotive  engines ;  even 
a  temporary  if  they  had,  Under  the  59th  and  60th  sections  of  the  Companies 
so^as  to  '^°^^'  "^°*'  ^  jurisdiction  to  determine  in  what  manner  a  diverted  perma- 
obstruot  pas-    nent  road  should  be  made  (which  they  had  refused  to  accept  or 

sage  of 

locomotive  approve),  they  were  not  justified  in  putting  up  the  fences  across 
should^piy'  the  temporary  road,  but  ought  to  have  applied  to  this  Court  for  an 
tion'^or^a^™"'  iujunction,  or  to  a  Court  of  Law  for  a  mandamus ;  and  that  the 
mandamus,  right  of  the  surveyors  was  a  private  right ;  and  that  they  were  in 
no  way  interested  in  the  question  of  public  safety. 

44.  Where  an  iron  company,  the  owners  of  a  railway,  being 
desirous  of  making,  on  the  principle  of  "  way-leave,"  a  branch  line 
for  the  purpose  of  connecting  their  railway  with  other  railways,  had 
applied  to  the  various  landowners,  among  whom  was  J.  C.  0.,  for 
the  necessary  way-leaves,  and  had  received  a  proposal  from  the 
landowners,  that  as  they  were  desirous  of  obtaining  Stanhope  lime 
for  agricultural  purposes,  and  as  they  believed  the  railway  would 
be  of  great  advantage  to  the  district,  &c.,  they  offered  the  iron 
company  way-leaves  over  their  properties  on  lease  for  sixty  years, 
by  the  payment  of  triple  damages  yearly,  and  this  proposal  was 
signed  by  J.  C.  O.,  and  accepted  by  the  iron  company,  who  there- 
upon entered  into  an  agreement  with  the  plaintiffs,  the  directors  of 
another  railway  company,  who  were  to  make  the  line ;  and  pos- 
session of  the  land  was  taken  by  the  railway  company  in  pursuance 
of  the  offer,  and  the  railway  made,  at  a  great  expense,  with  the 
knowledge  of  the  landowners,  who  made  no  objection  thereto ; 
Vice-Chancellor  Sir  J.  Stuart  held,  that  there  had  been  a  variation 
in  the  parties  and  in  the  subject  matter  of  the  offer,  by  changing  a 
railway  made  for  mineral  traffic  into  a  railway  for  general  public 
conveyance,  and  also,  that  on  the  construction  of  the  instrument 
signed  by  J.  C.  0.  there  was  not  such  an  acceptance  of  that  offer 
as  to  constitute  an  agreement  which  could  bind  the  landowners  to 
grant  a  lease  at  a  rent  on  the  principle  of  triple  damages  (3).  And 

(1)  Monldand  and  Kirkintilloch  Railw.  Co.,  3  Eailw.  Cas.  273. 
(2)  2  Eailw.  Cas.  322.  (3)  MeyneUv.  Surtees,  IJur.  (N.S.)80. 
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though  where,  on  the  footinsr  of  an  offer,  possession  of  land  has      Paet  I. 

,.        ,     .  1       T      ,      -■  -IP  Chapter  VII. 

been  taken,  which  is  undisturbed  by  the  landowner  until  alter  an      Seot.  i. 


expenditure  on  the  faith  of  such  offer,  the  Court,  on  the  principle  wiiere  posses- 

of  contract,  will  protect  possession,  and  strain  its  discretionary  juris-  ^^rs^beenteken 

diction  of  speciiic  performance  so  far  as  to  fix  the  amount  of  a  rent  oij  tlie  footing 

„    ,         ™       ,         ,  of  an  offer, 

not  expressly  or  further  fixed  by  the  terms  of  the  offer  than  by  an  and  possession 

indication  of  the  terms  and  principle  on  which  the  amount  of  rent  ^^m  after 

is  to  be   ascertained ;  yet  where  the  plaintiffs,  since  filing  their  o^^||ith'orthe 

original  bill,  have  obtained  from  the  Legislature  the  means  for  pro-  o^^^;  ti'e 

.       °  .  .  .  Court  will  pro- 

tecting their  possession,  the  necessity  for  straining  the  doctrine  of  tect  posses- 
specific  performance  is  at  an  end,  and  the  Court  must  have  some-  means  are 
thing  very  strong  in  a  case  where  specific  performance  is  sought  as  ?u*'^l  ^'^  ?°™ 
ancillary  to  getting  possession,  to  induce  it  to  strain  its  jurisdiction  tuie  to  protect 

Til  possession, 

and  fix  the  terms  of  an  agreement  not  finally  arranged  ;  and  where  the  necessity 
specific  performance  of  an  agreement  for  the  grant  of  a  lease  is  thedootrkieof 
souffht,  there  must  be  clear  evidence  of  an  agreement  sufiSciently  fps<=ifi°  per- 

o      '  o  ./   lormance  is 

certain  in  its  terms  (1).  (unless  in  exceptional  cases)  at  an  end.    Where  grant  of 

lease  sought  there  must  be  clear  evidence  of  an  agree- 
ment sufficiently  certain  in  terms. 

45.  The  7th  section  of  the  Eailways  Clauses  Consolidation  Act,  The  7th  sec- 
providing  a  mode  of  correcting  "  any  omission,  misstatement,  or  -^aygVauses 

erroneous  description  of  any  lands  described  on  the  plans  or  books  oi^^t^^^  ?°^'. 

_   _    ^  "^  _    -^  reotmg "  onus- 

re  ference,"  is  intended  to  meet  the  case  of  any  omission  of  land  in  the  sions,"  &c., 

plan,  or  of  description  of  any  owner  of  it  in  the  book  of  reference,  is  intended  to 

or  the  omission  of  the  number,  or  the  misstatement  of  the  acreage,  &o^*of™nT"' 

or  a  mistake  in  the  names  of  the  owners,  &c.,  as  from  an  error  in  *''•'  ^"^"^  "°* 

„        _^ .  ,  to  the  case  of 

copying,  or  the  like.     The  Vice-Chancellor,  Sir  W.  P.  Wood,  said  omitting 
that  the  Legislature  seemed  to  him  to  have  meant  no  more  than  mediate 
this,  that  where  there  should  be  such  an  erroneous  description  that  ^®^^'^®^- 
the  company  could  not  act  on  their  general  empowering  clauses, 
because  they  could  not  satisfy  persons  that  the  land  in  question 
was  described  in  the  plan  and  in  the  book  of  reference,  they  might 
then  go  before  a  magistrate  to  get  that  state  of  things  corrected  ; 
and,  therefore,  where  a  mistake  of  omitting  entirely  the  names  of 
the  intermediate  lessees  had  occurred,  and  the  intermediate  lessees 
had  not  been  made  aware  of  the  intention  to  take  their  land  until 
a  notice  to  treat  was  given  them  after  the  company  had  obtained 
their  special  Act ;  and  such  special  Act  incorporated  the  Lands 
(1)  Meynell  v.  Surtees,  1  Jur.  (N.S.)  80. 
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Part  I.      Clauses  and  Eailways  Clauses  Acts ;  and,  after  reciting  that  plans 
Sect.  1.      and  sections  had  been  made  and  deposited,  enacted  that  the  line 


"  should  be  made  upon  the  lands  delineated  in  the  plan  and  described 

in  the  book  of  reference,  Vice-Chancellor  Sir  W.  P.  Wood  held, 

that  the  description  there  referred  to  was  not  meant   to   be  a 

description  entirely  accurate  in  all  respects,  and  therefore  that  the 

inaccuracy  which  had  occurred  did  not  disentitle  the  company  to 

take  the  land  under  their  compulsory  powers  (1). 

The  Court  46.  The  Court  will  enforce,  by  injunction,  the  provisions  of  the 

the  115th  sec-  115th  section  of  the  Eailways  Clauses  Consolidation  Act,  1845 

ways  Clauses   (^  Vict.  c.  20),  that  no  engine  or  other  description  of  moving  power 

A°t^th'^t''°'^   shall  be  brought  or  used  upon  a  railway  unless  the  same  shall  have 

engine,  &o.,     been  approved  by  the  railway  company  as  therein  mentioned,  notr 

brought,  &0.,    withstanding  the  practice  of  railway  companies  has  been  to  rely  on 

u^le^s^"^'      ei>^^  other  with  respect  to  the  fitness  of  their  respective  engines 

approved  by     ^^(j  jjq^  ^q  enforce  the  provision  of  the  Act :  and  notwithstanding 

company  as  ^         _  ° 

therein  men-    also,  that  to  enforce  such  right  of  inspection  would  occasion  great 

inconvenience  and  danger  to  the  public  traffic.     The  Vice-Chan- 

cellor  said,  that  the  plain  answer  to  this  was,  that  the  Legislature 

had  given  those  rights,  and  that  he  had  nothing  to  do  but  to 

enforce  the  rights  which  existed  (2). 

An  agree-  47.  Where  a  landowner,  being  a  peer  of  Parliament,  had  entered 

peer  of  Par-     into  an  agreement  with  the  projectors  of  a  railway,  stipulating, 

coQ^ideration   among  Other  things,  that  they  should  take  certain  portions  of  his 

of  withdraw-    land,  and  pay  him  certain  specified  sums  for  the  same,  and  by  way 

ing  opposition  .  .    .  . 

to  bill,  and  of  Compensation  for  permanent  injury  to  his  mansion  and  estate 
to  prevent"'^  that  they  should  execute  certain  works  of  utility  and  ornament  on 
^i!i^!j!!17!!!,„„  his  property,  and  make  and  maintain  a  station  adioinino-  or  near  to 

company  pass-  ±      j.        ./ '  ./  o 

ing,  is  legal,    g,  particular  road,  at  which  all  trains  passing  along  the  railway 

3.11(1  S/H  8igr6G~  /]  1  1        •  (» 

ment  (here)  should  stop  for  the  accommodation  oi  passengers,  and  for  the  re- 
tha[  Til*  trains  ceiving  and  unloading  of  goods,  luggage,  carriages,  and  horses, 
°h°°ld'T^  with  a  provision  that  the  landowner  should  withdraw  his  opposition 
a  certain         to  the  bill  of  the  projectors  and  co-operate  with  them,  and  use  his 

enforced  best  endeavours  to  prevent  the  bill  of  a  rival  company  from  passing 
against  a  com- 

(1)  Kemp   V.  West  End  of  London  (2)  Midland   Saihr.    Co.   v.    Am- 

and  Crystal  Palace  Eailw.  Co.,  1  Kay      hergate,  Nottingham,  and  Boston  and 
&  J.  681 ;  1  Jur.  (N.  S.)  1012.  Eastern  Junction  Hailw.  Co.,  10  Hare, 

•359. 
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into  law  ;  but  that  if  the  bill  of  the  rival  company  should  pass,      Part  i. 
then  that  the  first  mentioned  company  should  pay  the  plaintiff     seot.  i. 
certain  sums  for  the  land  the  rival  company  might  take,  and  recover         ^^^^  ^ 
from  the  latter  and  pay  to  the  first  mentioned  company  the  largfest  ^7  amaigama- 

n  ■  n  ■  ,    ■    ,  ,  n    ,  1  •  ■,  ■         '™.2;  the  twO 

amount  of  price  and  compensation  which  could  be  obtained,  and  a  companies. 
provision  that  either  of  the  parties  might  determine  the  agreement 
by  notice  to  the  other,  if  the  bill  of  the  first  mentioned  company 
should  not  pass  within  six  months ;  and  a  further  provision  that  if 
the  two  projected  companies  should  be  amalgamated,  the  amalga- 
mated company  should  pay  certain  sums  to  the  plaintiff  as  pur- 
chase money  and  compensation,  and  that  the  covenants  and  agree- 
ments concerning  the  purchase  and  taking  of  land,  not  making 
deviations  without  the  plaintiff's  consent,  and  the  making  and 
maintaining  such  station,  and  all  other  the  covenants  and  agree- 
ments thereinbefore  contained  on  the  part  of  the  first  mentioned 
company,  so  far  as  the  same  should  be  applicable,  should  be  per- 
formed by  the  amalgamated  companies ;  and  by  an  Act  passed 
within  six  months,  the  subscribers  to  the  two  projected  companies 
were  incorporated  in  one  body,  and  authorized  to  make  certain  of 
the  projected  lines  of  railway  ;  and  it  was  enacted  that  the  share- 
holders of  each  company  should  be  entitled  in  certain  rates  or 
proportions  to  the  shares  of  the  united  company ;  and  it  was  held 
by  the  House  of  Lords,  afSrming  the  judgment  of  the  Exchequer 
Chamber  (which  reversed  that  of  the  Court  of  Exchequer),  that 
notwithstanding  the  bill  of  the  first  mentioned  company  did  not 
pass,  the  agreement  could  not  be  determined  by  a  notice  given  by 
the  projectors,  who  were  parties  to  the  agreement,  or  by  the  amal- 
gamated body ;  and  the  amalgamated  companj'  having  then  taken 
the  land  referred  to  in  the  agreement,  and  paid  for  it  the  price 
thereby  stipulated,  and  having,  in  a  suit  in  Equity  brought  against 
them  by  the  landowner,  claimed  the  benefit  of  the  agreement,  and 
he  then  filed  his  bill  for  a  specific  performance  of  his  contract  with 
the  projectors  of  the  first  mentioned  company,  and  moved  for  an 
injunction  to  restrain  the  incorporated  company  from  permitting 
any  of  their  trains  to- pass  a  certain  station  near  the  road  mentioned 
in  the  agreement  without  stopping  thereat  for  the  accommodation 
of  passengers,  &c. ;  the  Court  held,  that  the  union  and  incorporation 
of  the  shareholders  of  the  two  companies  in  one  body,  and  the 

3  L 
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Part  I.      consolidation  of  their  several  shares  under  the  Act  of  Parliament, 
Chapteu  VII.  ,  •.        1  1  .  .  ,  .       ,  •         c    1 

Sect.  1.      constituted  an  amalgamation  within  the  meaning  oi  the  agreement ; 

that  the  amalgamated  company  was  bound  by  the  agreement 
entered  into  with  the  plaintiff  by  the  projectors  of  the  first 
mentioned  company,  and  that  there  was  no  objection  to  the  agree- 
ment in  point  of  legality  with  reference  to  the  position  of  the 
plaintiff  as  a  member  of  the  Legislature ;  and  that,  especially  after 
the  agreement  had  been  the  subject  of  consideration  and  con- 
struction in  the  House  of  Lords,  and  in  the  Court  of  Queen's 
Bench,  this  Court  would  not  refuse  to  enforce  it  on  any  suggestion 
of  illegality ;  and  that  the  plaintiff  was  therefore  entitled  to  the 
injunction,  and,  under  the  circumstances  of  the  case,  upon  the 
interlocutory  application  before  the  hearing  of  the  cause  (1) ;  and 
that  the  amalgamated  company's  Act  having  been  passed  without 
opposition  by  the  plaintiff,  which  might  reasonably  be  supposed  to 
be  in  consequence  of  the  agreement,  acts  done  by  the  company 
under  their  Act  were  to  be  looked  at  as  if  done  under  the  agree- 
A  corporation  ment ;  and  without  deciding  whether  a  corporation  can  be  bound 

entering  upon  ,       ,■,  j.  •■,-,-, 

and  tnking  by  the  acts  01  an  agent  not  appointed  under  seal,  the  corporation 
landsmen-"     ™  ^^^^  ^^^^  '^^^  ^^^^  bound  at  all  events,  as  they  had  entered  upon 

tioned  in  an  and  taken  possession  of  the  land  mentioned  in  the  agreement,  and 
agreement  by  _        ■■  _  _  o  ' 

a  party  acting  otherwise  asserted  its  validity ;  and  the  decision  in  the  case  of 

lis  £1  P^AT)  f",  T)rior    -■  - 

to  its  corporate  Edwards  V.  Grand  Junction  Bailway  Company  (2)  did  not  proceed 
oflierwife  ^""^  On  the  principle  that  the  incorporated  company  was  bound  by  the 
^fth'°^\'^'^'>t  °''^*^*°*  ^^  *  party  acting  as  an  agent  for  them  prior  to  their 
notwithstand-  corporate  existence,  but  on  the  principle  that  the  Court  would  not 
under  sea],  is  allow  them  to  exercisc  powers  acquired  by  means  of  such  contract 
contmc^t^'and  ^itl^oit  Carrying  it  into  full  effect,  and  in  the  absence  of  any 
the  Court  will  adoption  of  the  contract  of  such  a  party  by  the  incorporated 
negatively       company,  or  of  any  attempt  to  exercise  the  powei-s  thereby  acquired, 

and  positively.  j.  i.  r  j  i  .        .  .  , 

•'  or  01  any  part  performance  of  such  a  contract  against  the  incor- 
porated company ;  but  if  they  adopt  or  avail  themselves  of  the 
contract,  or  exercise  the  powers  acquired  by  its  means,  the  Court 
will,  in  that  case,  not  only  negatively,  but  positively  interpose, 

(1)  Lindsey    {Earl    of)  v.     Oreat  Cas.  326,  338,  347  ;  1  Keen,  583  ;  Pttre 

iVo?-«/(eniif««7»>.Co.,10Hare,  664,  679  ;  {Lwd)  v.  Kastirn  Counties  Sailw.  Co., 

17   Jur.  522  ;   22   L.   J.    (Ch.)   905  ;  1  Eailw.  Cas.  462  ;  ante,  p.  861. 

V.  Simpson  v.  Lord  ffoirden,  1  Raihv.  (2)  1  My  &  Cr.  650. 
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and  compel  the   performance   by  them   of  every  portion  of  the      Part  I. 

^  ^  •'  ■'     '^  Chapteb  VH. 

contract  (I).  Sect.  1. 

48.  Where  a  railway  company,  having  constructed  a  tunnel,  had 
proceeded  to  dispose  of  the  ground  under  which  the  tunnel  ran, 
and  had  contracted  on  the  5th  of  June  to  sell  a  portion  to  B.  subject 
to  the  condition  that  he  was  to  erect  no  buildings,  nor  make  any 
excavations,  &c.,  but  according  to  a  specification  approved  in 
writing  by  the  principal  engineer,  and  B.  had  entered  immediately, 
and  sent  in  plans  in  August  to  the  resident  engineer  for  the 
approval  of  the  principal  engineer,  and  the  resident  engineer 
never  submitted  them  to  the  principal,  but  told  B.  verbally  that 
he  might  proceed,  and  B.  thereupon  proceeded  till  the  26th  October, 
when  the  conveyance  was  completed ;  and  the  company's  solicitor, 
finding  him  carrying  on  building  operations,  asked  if  he  had  the 
approval  in  writing  of  the  principal  engineer,  and  told  him  he 
must  procure  it,  and  the  principal  engineer  then  for  the  first  time 
saw  the  plans  of  the  proposed  buildings,  and  immediately  con- 
demned them  as  dangerous  to  the  tunnel,  and,  therefore,  of  course 
also  dangerous  to  the  proposed  houses;  and  B.  insisting  on 
proceeding,  the  company  caused  an  information  to  be  filed  to 
restrain  him,  on  the  ground  of  danger  to  the  public,  and  a  counter 
information  was  thereupon  filed  against  the  company  to  restrain 
them  from  running  their  trains,  on  the  same  ground  of  danger  to 
the  public ;  and  the  fact  of  danger  to  the  public  by  the  continuation 
of  B.'s  plans  was  fully  made  out,  and  an  injunction  had  been 
obtained  on  the  first  information,  and  refused  on  the  second ;  Vice- 
Chancellor,  Sir  W.  P.  Wood,  held,  at  the  hearing,  first,  that  the 
approval  of  the  company's  resident  engineer  was  not  binding  on 
the  company ;  and,  secondly,  that  the  defendant  B.  having  been 
allowed  to  continue  his  works  from  August  to  the  26th  October, 
was,  under  the  circumstances,  not  such  an  acquiescence  on  the  part 
of  the  company  as  to  exempt  B.  from  being  restrained  from  further 
prosecuting  his  building  (2). 

49.  Where  a  broad  gauge  i-ailway  company  were  shareholders 
in  a  mixed  gauge  railway  company,  who,  by  their  Act,  were  bound 
to  construct  their  line  throughout  on  the  broad  gauge,  and  as 

(1)  Lindsey   {Earl    of)     v.     Oreat  (2)   Att.-Oen.    v.    Brigys,    1    Jur. 

Northern  Bailw.  Co.,  10  Hare  664,  679.      (N.  S.)  1084. 
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Part  r.      to  part  on  the  narrow  gauge  also ;  and  in  March,  1852,  they  filed  a 
Chaptek  VII. ,  .,,     .   ..       ^,    ^^,        .    °,  .,  1,    .  ^ 

Sect.  1.      oUl,  stating  that  the  mixed  gauge  railway  company  were  about  to 

construct  the  line  throughout  on  the  narrow  gauge,  although  their 
funds  were  insufficient  to  enable  them  to  do  so,  and  also  to  comply 
with  their  Act  as  to  laying  down  the  broad  gauge;  and  the  bill  sought 
an  injunction  to  restrain  the  opening  of  any  part  of  the  narrow 
gauge  line,  and  the  further  construction  upon  that  gauge,  until  the 
broad  gauge  was  complete ;  and  in  April,  1852,  the  injunction  was 
refused,  and  from  that  time-  contests  were  carried  on  in  Parliament 
between  the  two  companies,  ending  in  the  rejection  of  certain  bills 
solicited  by  the  mixed  gauge  company ;  and  from  August,  1852,  to 
January,  1853,  a  correspondence  was  carried  on  between  them  as 
to  traffic  arrangements ;  and  in  January,  1853,  the  broad  gauge 
company  filed  a  new  bill,  and  sought  an  injunction  to  restrain 
the  opening  by  the  mixed  gauge  railway  of  any  portion  of  the  line 
upon  the  narrow  gauge  before  the  broad  gauge  was  completed, 
and  in  the  same  month  they  moved  for  an  injunction  in  the 
new  suit,  and  also  appealed  from  the  refusal  of  the  injunction  in 
April,  1852 ;  the  Lords  Justices,  upon  the  grounds  of  delay,  acquies- 
cence, and  of  lying  by  and  permitting  a  large  expenditure  to  be 
made,  and  of  comparative  mischief,  held  that  both  motions  were  too 
late  (1). 

50.  Where  a  railway  company  having  powers  within  a  fixed  time 
to  complete  a  branch  line,  had  commenced,  but  afterwards,  by  a  vote 
of  the  proprietary,  suspended  for  a  time  the  works,  and  before  their 
powers  expired,  the  works,  on  a  resolution  of  the  shareholders,  had 
been  resumed,  and  actively  prosecuted,  and  after  the  lapse  of  nearly 
a  year,  the  powers  having  then  expired,  and  the  branch  railway  still 
being  unfinished,  two  shareholders,  on  behalf  of  themselves  and  the 
other  shareholders,  filed  a  bill  to  restrain  the  application  of  the  funds 
The  Court       in  the  further  prosecution  of  the  works  of  the  branch  line ;  on  an 
restrain  prose-  interlocutory  motion  for  an  injunction,  Vice-Chancellor  Sir  J.  Stuart 
cution  of        held,  that  the  plaintiifs  having  been  aware  of  the  intention  to  con- 
branch  line)    struct  the  line,  and  not  having  applied  with  diligence,  the  Court 

powers  had      would  not  grant  the  injunction  (2).    And,  semhie,  the  mere  expiration 

exph-ed,  tliere 

having;  been         (1)   Oreat    Western    Bailw.   Co.   v.      De  G.  &  Sm.  437  ;  16  Juv.  443. 

notini.  and         Oxford,  Worcester,  and  Wolverhampton  (2)  Ffooks  v.  South- Western  Sailw. 

a  ■quiescenoe.    ^^^  .^^^^  ^^^^  ^  ^^  ^   ^^  ^  ^    ^^^  ^  ^       ^^^^^  ^  ^^   ^^^  ^.^^  ^^^  _  ^^  ^^^^^  ^^^^  • 
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of  the  parliamentary  period  for  tlie  completion  of  a  railway  begun      Part  I. 
before  the  powers  expired,  is  not  enough  to  stamp  with  illegality      sect.  i. 
the  proceeding  to  complete  such  railway ;  and  the  injunction  was 
refused  also  on  the  grounds  that  one  of  the  plaintiffs  named  had  ac- 
quiesced in  the  acts  complained  of;  that  the  injunction  would  cause 
considerable  inconvenience ;    that  as  all  the  land  had  been  pur- 
chased it  was  not  clear  that  it  was  illegal  to  complete  the  line ;  and 
that  the  suit  was  not  properly  framed,  being  on  behalf  of  all  the 
shareholders,  which  would  include  those  who  had  sanctioned  the 
acts  sought  to  be  restrained  (1).    And  in  this  case  a  shareholder  And  a  pur- 
who  had  acquiesced  in  the  recommencement  of  the  works,  having  an  aajuie^cing 
afterwards  sold  his  shares  to  a  purchaser,  who  obiected  to  the  sliareholder 

r  '  J  ig  also  bound. 

further  prosecution  of  the  works,  it  was  held,  that  the  purchaser 
was  bound  by  the  acquiescence  of  his  vendor  (2),  And,  semhle, 
where  it  is  established  that,  on  pretence  of  serving  the  interests  of 
one  company,  a  member  of  a  rival  company  procures  shares  in 
order  to  oppose  the  company  in  which  he  has  intruded,  the  Court, 
at  the  instance  of  such  shareholder,  will  not  ordinarily  interfere  (3). 
Where,  by  three  Acts  of  Parliament  of  the  same  session,  a  railway 
company  was  empowered  to  make  three  distinct  lines  not  joining 
with  each  other  at  any  point,  and  forming  a  cluster  and  not  a  con- 
tinuous line ;  and  in  the  next  session  an  Act  was  passed  declaring 
the  company  to  have  lines,  and  to  be  only  one  company,  and 
authorizing  and  requiring  them  to  grant  a  lease  of  the  lines  to 
another  company ;  and  they  completed  only  one  of  the  lines,  which 
was  worked  by  the  other  company  under  the  provisions  of  the  last 
Act ;  and  some  months  after  it  was  obvious  that  the  other  two  lines 
could  not  be  completed  within  the  time  prescribed  by  the  Acts ;  and 
a  shareholder  in  the  company  filed  a  bill,  seeking  to  restrain  it 
from  making  calls,  and  applying  its  funds  otherwise  than  for  the 
purpose  of  constructing  all  three  of  the  lines,  but  he  did  not  make 
the  company  who  were  lessees  parties  to  the  suit;  the  Lords 
Justices  held,  that  more  inconvenience  would  arise  from  the  Court 
interfering  than  from  its  abstaining  to  do  so ;  and  on  this  account, 
as  well  as  on  the  grounds  of  acquiescence  and  want  of  'parties, 
namely  the  company,  lessees,  an  injunction  granted  by  the  Court 

(1)  F/ooks  V.  SoutJi  Western  Baihv.  Co.,  1  Sm.  &  G.  142;  17  Jur.  305. 
(2)  lb.  (3)  lb. 
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Part  I,      below  was  dissolved  (1) ;   and,  qumre,  whether   several  railways, 
Sect.  1.      forming  a  cluster,  differ  from  a  continuous  line  with  respect  to  the 
■         question  of  granting  an  injunction  against  the  constructing  of  part 
only  of  an  undertaking  authorized  by  the  Legislature  (2). 

51.  Where  a  railway  was  constructed  on  a  deviation  beyond  the 
authorized  limits,  but  it  had  been  decided  that  such  deviation  was 
proper,  having  regard  to  the  interests  of  P.,  a  landowner,  Vice- 
Chancellor  Sir  E.  T.  Kindersley  held,  that  P.  was  not  entitled  to 
the  costs  of  moving  for  an  injunction  to  restrain  the  railway  com- 
pany from  so  constructing  the  railway  (3). 

52.  Where,  by  an  Act  of  Parliament,  with  which  the  Lands 
Clauses  Consolidation  Act  was  incorporated,  it  was  enacted  that 
the  powers  of  taking  land  compulsorily  for  the  purpose  of  making 
a  certain  railway  should  not  be  exercised  after  the  expiration  of 
three  years  from  the  period  of  the  passing  of  the  Act,  and  the  com- 
pany gave  notice  to  a  landowner  of  their  intention  to  take  a  part 
of  his  land,  but  took  no  other  step  till  three  days  before  the  expi- 
ration of  their  compulsory  powers,  when  they  delivered  a  bond, 
and  proceeded  to  take  possession  under  the  85th  section  of  the 
Lands  Clauses  Consolidation  Act;  and  the  landowner  thereupon 
filed  his  bill,  praying  an  injunction  to  restrain  the  company  from 
proceeding  further  with  the  purchase,  on  the  ground  that  their 
compulsory  powers  had  ceased ;  the  Court  granted  an  interim  injunc- 
tion, but  directed  a  case  for  the  opinion  of  the  Court  of  Exche- 
quer (4).  And  where  the  time  within  which  a  railway  company 
were  authorized  to  take  lands  expired  on  the  4th  of  August,  1848, 
and  long  before  this  period  they  gave  notice  to  a  landowner  to 
treat,  and  afterwards  delivered  to  the  plaintiff,  to  whom  the  lands 
had  been  in  the  meantime  devised,  a  bond,  and  paid  the  estimated 
value  of  the  lands  comprised  in  the  notice  into  the  bank,  under  the 
Lands  Clauses  Consolidation  Act,  1815,  s.  80,  and  under  an  Amend- 
ment Act,  the  powers  of  which  extended  beyond  1848,  the  com- 
pany were  authorized  to  take  the  lands  included  in  the  notice  ;  and 
on  the  3rd  of  August,  1848,  they  gave  a  notice  to  the  plaintiff  that 

(1)  Hodgson  v.  Powis  (Earl),  1  Do      1  Drew.  244 ;  17  Jur.  660. 

G.  M.  &  G.  6;  12  Beav.  392,  529.  (4)  EinnersJyv.Noiih  Staffordshire 

(2)  lb.  Eailw.  Co.,  6  Kailw.  Cas.  662. 

(3)  Pcarce  v.  Wycombe  Railiu.  Co., 
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in  pursuance  of  the  powers  of  both  those  Acts  they  intended  to      Part  I. 

Chapter  VII 
takft  the  lands ;  and  after  the  4th  of  August,  1848,  but  without      seot.  i. 

taking  any  further  steps  under  the  Acts,  the  company  entered  ' 

upon  the  lands ;  on  a  motion  for  an  injunction,  Vice-Chancellor  Sir 

J.  L.  Knight  Bruce  declined  to  interfere,  on  an  interlocutionary 

motion  for  an  injunction,  on  the  grounds,  among  the  other  facts  of 

the  case,  of  the  deposit  of  the  money  and  the  bond,  and  that  if  the 

Acts  of  the  company  had  been  insufficient  to  acquire  for  them  a 

title  or  right  to  the  lands,  they  would  be  able,  by  some  proceeding 

under  the  second  Act,  to  obtain  it ;  and  the  motion  was  ordered 

to  stand  over,  with  liberty  to  the  plaintiff  to  bring  an  action  (1). 

53.  The  arbitrary  and  despotic  powers  given  by  the  Legislature  The  arbitrary 

to  public  companies  are  granted  in  consideration  of  an  expected  to  public  com- 

public  benefit,  and  such  companies  must  therefore  keep  within  the  ^ranted^in 

limits  of  their  powers  ;  and  where  by  Act  of  Parliament,  railway  oonsideration 

01  Bill  CXpGCtJPCl 

A.  was  authorized  to  transfer  a  portion  of  the  line  to  a  railway  B.,  public  benefit, 
with  power  for  railway  B.  to  raise  new  shares  to  complete  it ;  and  panics  must 
it  was  provided  that  if  after  the  transfer  the  transferred  line  should  I'lfe  ji^its'of 
not  be  completed  within  three  years,  it  should  not  be  lawful  for  their  powers ; 

.11  .1  1        1  T    1      ^''^^  ^^^  Court 

railway  B.  to  pay  any  dividend  until  the  whole  railway  should  be  restrained 
opened,  and  the  three  years  had  expired ;  the  Master  of  the  EoUs,  (^era^wf 
Lord  Langdale,  held,  that  railway  B.  could  pay  no  further  divi-  ^"'^T**  , 
dends,  even  to  its  original  shareholders,  until  the  branch  had  been  until  a  branch 

..,,..  ..  .,  line,  not  eom- 

completed,  and  they  were  restrained  by  injunction  in  a  suit  by  one  pieted  within 
shareholder,  suing  on  behalf  of  himseK  and  all  others  the  share-  limited  had 
holders  except  the  defendants,  and  the  company,  and  directors ;  ''j^"  ^°'^' 
and  the  Master  of  the  Rolls  restrained  the  payment  of  a  dividend 
declared  the  day  on  which   the  bill  was   filed.      The  Court  of 
Appeal  granted  the  injunction  as  to  future  dividends,  but  refused 
it  as  to  the  dividend  already  declared,  on  the  ground  that  the 
plaintiff  shewed  no  title  to  share  in  such  dividend,  and  that  the 
general  body  of  the   shareholders  who  were  interested   in  the 
dividend  was  not  adequately  represented  (2).     But  in  Browne  v. 
Monmouthshire  Railway  and  Canal  Company  (3),  the   Master  of 

(1)  Williams  v.  South  Wales  Raihu.      Go.,  1  Mac.  &  G.  689  ;  2  H.  &  T.  366  ;  6 
Co.,  3  De  G.  &  Sm.  354.  Eailw.   Gas.   682 ;    13   Beav.   295 ;   6 

(2)  Carlisle  v.  South  Eastern  Railw.      Eailw.  Cas.  670. 

(3)  13  Beav.  32. 
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Part  I.      the  Kolls,  Lord  Langdale,  said  it  was  not  settled  to  what  extent,  or 
Sect.  1.    '  subject  to  what  particular  limitations,  the  jurisdiction  of  the  Court 
ought  to  be  exercised  in  preventing  or  checking  the  erroneous 
conduct  of  corporations  created  by  Act  of  Parliament  for  pubhc 
purposes,  and  that  unless  Parliament  should  think  fit  to  lay  down 
rules  for  the  guidance  of  the  Court,  litigation  must  ensue  ;  but  that 
the  classes  of  cases  in  which  this  Court  had  often  been  called  on 
to  interfere  were  those  which  arose  out  of  a  combination  of — first, 
acts  in  themselves  illegal,  considered  as  breaches  of  contract  with 
the  public  ;  secondly,  acts  which  were  breaches  of  contract,  ex- 
press or  implied,  with  the  subscribers  to  the  undertaking;  and, 
thirdly,  acts  erroneous,  or  breaches  of  contract  incapable  of  being 
rectified  by  the  shareholders  themselves,  in  the  exercise  of  their 
own  powers  ;  and  that  it  was  necessary  in  such  cases  to  distinguish 
between  the  duty  of  the  governing  body  to  the  public  and  their 
The  Don-oom-  duty  to  the  shareholders.     And  where  after  the  expiration  of  the 
railway  by  the  time  for  completing  a  railway,  which  by  their  Act  the  company 
*lTion^i °°°''  ^®^®  "  I'squired  "  to  make,  a  bill  was  filed  by  a  shareholder,  on 
public  wrong,  behalf  of  himself  and  all  the  other  shareholders,  seeking  to  restrain 

and  the  Court  t-ii-iiii  ,        n 

refused  Cat  the  the  company  irom  makmg  any  dividend  until  they  had  completed 
holder)  an^in-  ^'^^  railway  and  branches ;  a  general  demurrer  was  allowed  on  the 
junction  to       ground  that  the  non-completion  being  a  public  wrong,  or  violation 

restrain  pay-     °  r  o       jr  d' 

ment  of  of  duty  to  the  public,  the  Court  had  no  jurisdiction  to  interfere  (I), 

until  comple-  and  that  the  misapplication  of  the  income  was  the  subject  of 
■way  °&c^  "  internal  regulation  ;  and  that  this  Court  does  not  attempt  to  direct 
the  performance  of  all  the  duties  which  the  governing  bodies  of 
such  companies  owe  to  the  shareholders,  but,  on  the  contrary, 
leaves  to  the  companies  themselves  the  enforcement  of  all  the 
duties  arising  out  of  matters  which  are  the  subject  of  internal 
management;  and  that  it  could  not  be  safely  said  that  in  no  case 
whatever  joint  stock  companies  ought  to  be  allowed  to  divide  any 
profits,  or  receive  any  tolls,  until  all  their  works  have  been  com- 
pleted ;  and  in  this  case  the  Court  expressed  its  disapproval  of  the 
practice  of  filing  demurrers  in  railway  and  joint  stock  company 
cases  on  mere  formal  and  technical  grounds  (2). 

(1)  Et  vide  The  Skinners  Co.  v.  The  tioii  or   other  proceeding,   interfere,  a 

Irish  Society,  7  Beav.  593  ;  affirmed,  private  suit  cannot  be  sustained. 

12   CI.  &   F.  41'5  ;    tliat   though   the  (2)  Broxone  \.  Monmouthshire  EaU- 

Crown  may  in  such  cases,  by  infonna-  way  and  Canal  Co.,  13  Beav.  32, 
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54.  Where  a  railway  company,  having  acquired  a  legal  right  to      Pabt  i. 
and  possession  of  land,  had  constructed  their  railway  over  the  same    "sec^i.    ' 
under  the  provisions  of  their  Act,  another  railway  company,  to  xhe  Court 
whom  the  Leerislature  had  given  power  to  purchase  the  same  land  '"'ill.  pending 

„,.  ,         ,  .-,,..  .        a  trial  of  the 

for  the  purposes  of  their  undertaking,  was  restrained  by  injunction  legal  question 
from  exercising  such  power  pending  the  trial  of  the  legal  question  powers,'''  °^ 
of  the  effect  of  such  conilicting  powers  (1) ;  and  the  Vice-Chancellor,  lestram  one 

o  r  \   ^  '  '  company 

Sir  G.  J.  Turner  said,  that  the  case  appeared  to  involve  a  general  exercising  a 
question  of  law  of  no  little  consequence — what  is  the  effect  of  chasing  land 
two  Acts  of  Parliament  relating  to  a  special  subject,  and  conferring  ^mpany  had"^ 

the  same  right  on  different  parties?  (2)  already  under  their  own  powers  taken 

jT  \  /  the  land  and  constructed  their  railway. 

55.  Where  land  is  taken  by  a  railway  company,  not  under  their  Where  land  is 
compulsory  powers,  but  by  private  contract,  the  jurisdiction  of  the  rail^ay^com- 
Court  of  Chancery  to  secure  to  the  vendor  the  easements  he  con-  P^?y^^y 

•'  private  con- 

tracted for  is  not  ousted  by  the  provisions  of  the  Kailways  Clauses  tract,  the 

Consolidation  Act  (8  Yict.  c.  20)  ;  and  the  Master  of  the  EoUs,  jurisdiction  to 

Lord  Langdale,  decreed  specific  performance  of  an  agreement  to  easement^  °' 

make  certain  easements  of  roads,  ways,  &c.  (3).  traded  for. 

56.  Where  an  incorporated  railway  company  had  issued  new 
shares  in  pursuance  of  a  resolution  declaring  the  purpose  of  such 
new  issue  to  be  the  raising  of  a  sufficient  amount  to  pay  off  the 
existing  mortgage  and  bond  debts  of  the  company,  and  a  holder 
of  some  of  the  new  shares  filed  a  bill,  on  behalf  of  himself  and 
other  holders  of  the  shares,  against  the  directors  and  the  company, 
alleging  facts  to  shew,  and  charging,  that  they  were  about  to 
apply  the  money  paid  in  respect  of  the  shares  otherwise  than  in 
conformity  with  the  resolution,  and  praying  for  a  declaration  that 
the  money  ought  to  be  applied  according  to  the  terms  of  the 
resolution,  and  for  a  specific  performance  of  the  agreement  thereby 
entered  into,  and  for  an  injunction ;  the  Court  held,  allowing  two 
separate  demurrers  of  the  directors  and  the  company,  that  the 
case  fell  within  the  authority  of  the  cases  then  cited  (4),  for  the  pur- 

(1)  Manchester,  Sheffield,  and  Lin-  (4)  i.e.  Mozley  v.  Alston,  1  Phil.  790 ; 
eolnshire  tiaUw.  Go.  v.  Oreat  Nortliern  Foss  v.  Harhottle,  2  Hare,  461 ;  Exeter 
Bailw.  Co.,  9  Hare,  284.  and    Crediton  Railw.   Co.  v.  Buller, 

(2)  lb.  11  Jur.  527  ;  Lord  v.  Copper  Miners' 

(3)  Sanderson  v.  Cochermouth  and  Company,  2  Ph.  740 ;  and  see  Edwards 
Workington  Bailw.  Co.,  2  H.  &  T.  v.  Shrewsbury  and  Birmingham  Eailw. 
327 ;   11  Beav.  497.  Co.,  2  De  G.  &  Sm.  547,  n.  (6),  et  S.  C, 

post,  p.  892. 
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Pabt  I.  pose  of  shewing  that  the  intended  acts  with  which  the  defendants 
Sect.  1.  were  charged,  if  wrong,  were  a  wrong  to  the  company  generally, 
and,  therefore,  not  tlie  proper  subjects  of  a  suit  framed  as  this 
was,  that  is  to  say,  a  suit  by  a  particular  class  of  shareholders 
against  the  company ;  but  the  costs  of  only  one  demurrer  were 
allowed,  the  Vice-Chancellor,  Sir  J.  L.  Knight  Brace,  remarking 
he  did  not  understand  why  there  should  have  been  two  (1). 
Where,  after  the  creation  of  the  original  shares  in  a  railway  com- 
pany, a  further  capital  (authorized  to  be  raised  by  one  of  the  Acts 
of  the  company)  was  raised  in  half  shares,  upon  which  a  resolution 
of  the  directors  guaranteed  interest  at  six  per  cent,  for  ten  years ; 
on  a  motion,  by  a  holder  of  original  shares,  to  restrain  the  com- 
pany from  paying  any  interest  or  dividends  on  the  half  shares, 
in  preference  to  dividends  or  interest  on  the  original  shares,  out 
of  any  profits  derived  from  any  other  capital  than  that  which  at 
the  date  of  the  resolution  had  been  or  could  be  raised  under  the 
provisions  of  the  company's  Acts,  and  from  paying  any  preferential 
interest  or  dividends  on  the  half  shares  while  any  of  the  floating 
or  unsecured  debt  of  the  company  was  unpaid,  except  out  of  the 
clear  and  divisible  profits  of  the  current  half  year,  the  company 
entered  into  an  undertaking  not  to  make  such  payment,  unless 
under  the  authority  of  Parliament,  until  the  hearing  of  the  cause 
or  further  order ;  and  by  a  subsequent  Act  of  Parliament  it  was 
enacted  that  it  should  be  lawful  for  the  company  to  commute  the 
guarantee  attached  to  the  half  shares  into  any  other  guarantee  or 
privilege,  perpetual  or  terminable,  which  should  be  agreed  upon 
by  four-fifths  of  the  shareholders  of  the  company,  at  meetings 
after  notice  as  therein  mentioned ;  and  the  directors  thereupon 
proposed  to  commute  the  guarantee  into  an  annual  payment  for 
each  half  share  in  perpetuity ;  upon  a  motion  to  restrain  the 
company  from  in  any  manner  acting  on,  or  giving  effect  to,  the 
proposed  scheme  for  the  commutation  of  the  guarantee,  or  from 
declaring  or  paying  any  commuted  or  other  dividend  on  the 
original  or  half  shares  while  any  of  the  unsecured  debt  remained 
due,  and  except  out  of  the  clear  profits  of  the  current  half  .year, 
and  so  far  as  such  profits  should  be  sufficient  after  payment  of 
such  debt,  and  upon  a  cross  motion  to  discharge  the  undertaking, 
(1)   Iclts  V.  Xor/olk  Haihu.  Co.,  3  Dc  G.  &  Sm.  1'93. 
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the  Court  held,  that  the  Act  of  Parliament  authorizing  the  com-  Pakt  I. 
mutation  did  not  contain  any  such  authority  as  would  take  the  seot.  l. 
case  out  of  the  undertaking ;  that  is  to  say,  the  undertaking  was 
binding  until  the  hearing  of  the  cause  or  the  further  order  of  the 
Court;  that  the  undertaking  was  not  an  agreement  which  bound 
the  defendants  to  do  nothing  in  the  matter  the  subject  of  the  in- 
junction, except  under  the  order  of  the  Court,  or  unless  the  Court 
should  be  of  opinion  that  what  they  proposed  to  do  was  proper  to 
be  done,  but  was  in  the  nature  of  an  injunction  obtained  without 
argument,  and  which  the  defendant  might  apply  to  discharge ; 
that  upon  the  construction  of  the  resolution  the  holders  of  half 
shares  were  entitled  to  the  guaranteed  six  per  cent,  out  of  any 
funds  of  the  company  which  could  be  lawfully  so  applied,  and, 
therefore,  out  of  the  further  profits  before  any  dividend  could  be 
payable  upon  the  whole  shares ;  that  independently  of  the  con- 
struction of  the  resolution,  the  Act  of  Parliament  having  authorized 
a  commutation  of  the  guarantee,  and  the  commutation  having 
received  the  consent  required  by  the  Act,  the  company  might 
lawfully  carry  it  into  effect ;  that  the  principles  which  apply  to 
partnerships  composed  of  a  limited  number  of  persons,  apply  to 
these  great  companies,  and  that  the  majority  of  the  partners  in  a 
partnership  of  a  limited  number,  constituted  with  similar  provisions 
as  to  profits,  and  the  payment  of  dividends  thereout,  and  bringing 
capital  by  instalments,  could  over-rule  the  minority  upon  the 
question,  whether  profits  should  be  divided  while  debts  of  the 
partnership  were  unprovided  for ;  that  the  manner  in  which 
profits  were  to  be  ascertained  and  divided  was  a  question  of  inter- 
nal management  with  which  the  Court  could  not  interfere  (1). 
Where  a  shareholder  in  an  incorporated  railway  company  filed  a 
bill  on  behalf  of  himself  and  other  shareholders  to  restrain  the 
directors  from  issuing  preference  shares,  on  the  ground  that  they 
were  about  to  be  issued  contrary  to  the  company's  Acts,  and  for 
the  purpose  of  constructing  the  original  line  instead  of  the  branch 
(for  which  alone  additional  shares  were  to  be  created),  and  were 
intended  to  be  distributed  in  a  manner  contrary  to  the  directions 
of  the  Act,  which  authorized  the  creation  of  additional  shares ;  and 
the  bill,  filed  on  the  22nd  of  September,  stated  that  the  plaintiff 
(1)  Stevens  v.  South  Devon  Eailw.  Co.,  9  Hare,  313. 
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Part  I.  on  the  17th  of  September  became  aware  of  resolutions  passed  on 
Sect.  1.  the  12th  of  September,  under  which  the  preference  shares  were  to 
be  offered  to  the  shareholders  on  the  23rd  of  September,  but  the 
bill  did  not  otherwise  shew  that  the  plaintiff  had  not  the  means  of 
procuring  a  suit  to  be  instituted  in  the  name  of  the  corporation ; 
Vice-Chancellor  Sir  J.  L.  Knight  Bruce,  held,  on  the  demurrers 
of  the  corporation  and  of  the  directors  to  the  bill,  that  these 
demurrers  could  not  be  overruled  consistently  with  the  principle 
stated  in,  or  to  be  extracted  from,  Foss  v.  Harbottle  (1);  Mozley 
V.  Alston  (2),  and  Exeter  and  Crediton  Bailway  Company  v. 
Buller  (3),  whether  the  proceedings  sought  to  be  restrained  were 
legal  or  not  (4) ;  and  on  the  bill  being  amended,  and  stating  that 
a  majority  of  the  shareholders  supported  the  views  of  the  directors, 
and  refused  to  autliorize  the  plaintiff,  or  any  other  person,  to 
institute  a  suit  in  the  name  of  the  company ;  the  Court  held, 
allowing  a  demurrer,  that  it  was  still  within  the  influence  of  the 
above  authorities.  But  the  corporation  and  the  directors  having 
demurred  separately,  the  Court  refused  to  give  costs  of  more  than 
one  demurrer ;  and  the  Vice-Chancellor  said  he  doubted  whether 
there  was  sufficient  clearness  or  precision  in  the  description  of  the 
class  on  whose  behalf,  as  well  as  his  own,  the  plaintiff  professed  to 
sue,  the  expression  being  "  on  behalf  of  himself,  and  all  other  "  the 
shareholders  in  an  incorporated  company,  "except  such  of  the 
other  shareholders  as  are  respectively  represented  by  those  share- 
holders hereinafter  named  defendants  "  (5).  Where,  at  a  meeting 
of  a  railway  company,  on  the  31st  of  May,  1848,  it  was  resolved 
that  £1,055,000  should  be  raised  by  105,500  preference  shares  of 
£10  each,  on  which  a  fixed  dividend  of  six  per  cent,  should  be 
paid ;  and  on  the  7th  of  July,  1848,  one  of  the  dissentients  filed  a 
bill  praying  a  declaration  that  this  resolution  was  unauthorized 
by  the  company's  Act,  and  praying  for  an  injunction  against  the 
issue  of  such  shares,  and  no  other  specific  relief;  and  upon  a 
motion  made  upon  the  7th  of  August,  1848,  for  an  injunction 
accordingly,  it  appeared  by  the  affidavit  of  the  secretary  that  the 

(1)  2  Hare,  461.  (4)  Edwards    v.    Shrewsbury    and 

(2)  1  Ph.  790.  Birmingham  RaUiu.   Co.,  2  De  G.  & 

(3)  H  Jur.  527  ;  5  Kailw.  Cas.  211 ;  Sm.  537. 
16  L.  J.  (Oh.)  449.  (5)  lb. 
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preference  shares  had  been  offered  to  all  the  shareholders  rateably,  Part  I. 
and  had  been  taken  to  the  amount  of  £777,770,  on  which  the  first  seot.  i. 
instalment  had  been  paid,  and  that  other  shareholders  had  ex- 
pressed  their  desire  to  accept  other  shares,  and  that  there  were 
only  five  dissentients ;  the  Yice-Chancellor,  Sir  J.  L.  Knight 
Bruce,  held,  that  the  motion  was  the  whole  cause,  and  (having 
regard  to  the  balance  of  mischief  likely  to  result  from  interfering, 
or  refusing  to  interfere,  on  an  interlocutory  application,)  thought 
the  Court  ought  not,  and  refused,  to  grant  the  injunction,  without 
prejudice  to  any  question  and  without  costs  (1). 

57.  Where  a  railway  company  had  power  to  make  and  main- 
tain the  railway  and  works  on  the  line  and  upon  the  lands  deli- 
neated in  the  parliamentary  plan  and  described  in  the  book  of 
reference,  and  to  enter  upon,  take,  and  use  the  said  lands,  or  such 
of  them  as  should  be  necessary  for  that  purpose,  but  they  were  not 
to  enter  upon,  take,  or  use  any  of  the  land  or  property  of  a  cer- 
tain pre-existing  railway  company,  or  in  any  manner  to  alter,  vary, 
or  interfere  with  that  railway,  or  any  of  the  works  appertaining 
thereto,  save  only  for  the  purpose  of  effecting  the  junction  thereby 
authorized,  in  manner  in  the  said  Act  authorized,  and  not  other- 
wise ;  one  of  the  clauses  of  the  Act  giving  certain  powers  to  the 
company  for  effecting  a  junction  with  the  pre-existing  railway ;  the 
Court  held,  that  there  being  nothing  to  shew  that  it  was  absolutely 
necessary  for  the  company,  in  order  to  effect  the  junction,  it  had 
no  power  to  take,  as  owners,  certain  lands  which  the  line  of  the 
pre-existing  railway  actually  passed ;  but  that  there  was  a  right 
to  enter  upon  such  lands  by  way  of  easement  for  the  purpose  of 
effecting  the  junction  (2). 

58.  Where  a  railway  company  were  building  an  embankment 
more  than  five  feet  above  the  level,  according  to  the  11th  and  12th 
sections  of  the  Eailways  Clauses  Consolidation  Act,  but  they  had 
not  given  the  notice  required  by  the  12th  section,  but  had  obtained 
the  consent  required  by  the  11th;  the  Court  put  them  on  terms 
to  take  the  opinion  of  the  Board  of  Trade,  submitting  to  such 

(1)  Fielden  v.  Lancashire  and  York-  hampton  Railw.  Co.  v.  Souih  Stafford- 
shire Railw.  Co.,  2  De  G.  &  Sm.  531."       shire  Railw.  Co.,  X  Drew.  255. 

(2)  Oxford,  Worcester,  and  Waiver- 
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Part  I.      order  as  this  Court  should  thereafter  make,  otherwise  an  iniunc- 
Ohaptee  VII.    .  . 

SEor.  1.      tion  would  go  to  restrain  the  company  from  proceeding  with  the 

embankment  (1). 

Altho-ugh  the      59_  jjj  i}^q  Shrewsbury  and  Chester  Bailway  Company  v.  Shrews- 

Court  can  ma  ^        ^  •'  j  l       j 

proper  case      hwy  and  Birmingham  Railway  Company  (2),  Vice-Chancellor  Lord 

party  entering  Cranworth  refused,  on  motion,  an  injunction  to  restrain  the  defend- 

raeutTwMi      ^'^^^  from  entering  into  an  agreement  with  another  railway  company 

another  party,  which  would  be  a  violation  of,  or  inconsistent  with,  a  subsistina: 

inconsistent  i    .      •  i./.  i       i  /■      n  i       ■ 

with  a  sub-      agreement  between  the  plaintirts  and  the  defendants,  the  inconve- 

ment  ^efweeu  nience  to  arise  from  granting  the  injunction  being  greater  than  the 

\d^t™''*^       inconyenience  to  arise  from  refusing  it,  but  made  no  order.     The 

former  party,   Vice-Chancellor  said  that  as  to  costs  this  Court  will,  where  the  ne- 

yet  it  will  ■         „    ^  ■,...-, 

refuse  the  cessity  of  the  case  requires  it,  interfere  by  injunction  during  litiga- 
where  the  ^ion,  not  only  to  preserve  property  in  statu  quo,  but  sometimes,  also, 
"f°°J^™tin'^r  *°  prevent  the  defendant  from  affecting  it  by  contracts,  or  con- 
greater  than  veyances,  or  other  acts  ;  but  that  this  latter  interference  is  by  no 
thatofrefus-  ^  m 
ing  it.  means  a  matter  of  course  (3).     When  the  Court  is  called  on  to  in- 

wiii  preserve  t^^fere  to  preserve  property  jpewiewfo  lite,  the  Vice-Chancellor  said 
property  yc»-  he  apprehended  there  were  two  points  on  which  the  Court  must 

dente  lite 

where  there  is  satisfy  itself.  First,  it  must  satisfy  itself,  not  that  the  plaintiff  has 
as  tofte exist^  Certainly  a  right,  but  that  he  has  a  fair  question  to  raise  as  to  the 
^■^^"and  existence  of  such  a  right  (4).  And  the  Vice-Chancellor  said  he 
expediency,     conceived  that  even  where  it  was  made  out  that  there  was  a  point 

upon  the 

balance  of  to  be  decided  which  the  plaintiff  was  fairly  raising,  still  there  was 
and  incon-  ^  further  (i.e.  2nd)  question,  namely,  whether  interim  interference, 
venienoe,  is      qjj  ^  balance  of  Convenience  and  inconvenience  to  the  one  party 

not  against  ^       ■' 

granting  the    and  to  the  other,  is  or  is  not  expedient  ?     Where  the  alternative 

interim  in-        .     .  i     i  i       i  •  c     i 

junction.  IS  interference  or  probable  destruction  of  the  property,  there,  the 
alt'rnatf^e  is  ^ice-Chancellor  said,  of  course  the  Court  will  be  very  ready  to 
interference     lend  its  immediate  assistance,  even  at  considerable  risk  that  it 

or  probable  i  i  •  i 

destruction  of  may  be  encroaching  on  what  may  eventually  turn  out  to  be  a  legal 
CoOTuJi-eady  right  of  the  defendant.     But  where,  on  the  other  hajid,  the  only 

to  lend  its 

iSaute^            (1)  Pearce  v.  Wycombe  Railw.  Co.,  S.  C.  ante,  p.  219. 

1  Drew.  244;  17  Jur.  660.  (4)  See  Lord  Cottenham's  remarks 

(2)  1   Sim.  (N.  S.)  410 ;    20  L.  J.  in   Great    Western  Railw.  Co.  v.  Bir- 
(N.  S.)  Ch.  574  ;  15  Jur.  548.  mingham  and  Oxford  Junction  Railw. 

(3)  See   Lord    Eldon's  remarks    in  Co.,  2  Phil.  597,  602,  603. 
Spiller  V.  Spiller,  3  Swan,  556  ;  et  v. 
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evil  to  result  from  non-interference  is  that  the  plaintiff  may,  by      Part  I. 
the  contracts  or  deeds  of  the  defendant,  be  retarded  or  embarrassed      ggoT.  i. 


in  his  litigation,  there  the  Court  will  be  far  more  ready  to  listen  ^^^.^  „. 
to  any  suggestion   of  the  defendant,   shewing  that  interference  can  not 
during  litigation  will  prejudice  his  rights ;  and  the  Vice-Chancel-  restrain 
lor  said  the  ground  on  which  he  felt  himself  bound  in  this  case  to  actVbut  also 
refuse  the  injunction  was  that,  although  he  was  perfectly  satisfied  of  ^^"^  entering 

■'  J  o  r  J  into  contracts 

the  authority  of  this  Court  to  issue  an  injunction,  not  merely  to  pending  liti- 

n  -,    ■  T  1       r  -        •  gation  that 

restrain  parties  irom  doing  acts,  but  also  from  entering  into  con-  might  embar- 

tracts  pending  litigation  that  might  embarrass  the  plaintiff  in  his  in^his  suit.' 
suit,  and  that  the  Court  was  entitled  to  do  so  whenever  it  saw 
there  was  a  fair  ground  for  litigation  raised  by  the  plaintiff ;  yet 
that  that  right  of  the  Court  must  be  guided  by  a  discretion  not  to 
exercise  it  where  it  sees  that,  on  the  balance  of  convenience  and 
inconvenience  between  interim  interference  and  non-interim  inter- 
ference, the  balance  greatly  preponderates  in  favour  of  the  de- 
fendant and  against  the  plaintiff. 

60.  Where  a  railway  contractor  had  entered  into  two  distinct 
contracts  (No.  1  and  No.  3)  with  a  company  for  the  performance 
of  railway  works,  wholly  unconnected  and  distinct,  and  the  con- 
tractor had  brought  his  action  at  law  to  recover  a  balance  on  con- 
tract No.  1,  and  the  company  filed  their  bill,  alleging  complexity 
in  the  accounts,  and  a  title  to  various  items  of  set-off,  and  that  the 
accounts  of  contract  No.  1  and  contract  No.  3  had  become  so 
blended  that  a  Court  of  Law  could  not  properly  adjudicate  upon 
them  ;  and  praying  that  the  accounts  of  both  contracts  might  be 
taken  in  this  Court,  and  for  an  injunction  to  restrain  the  action; 
and  the  contractor,  by  his  answer,  denied  the  complexity  and  the 
blending  of  the  accounts,  but  admitted  that  he  had  received 
various  large  sums  of  money,  which  the  company  had  appropriated 
to  contract  No.  1 ;  other  large  sums  which  the  company  had  appro- 
priated to  contract  No.  3 ;  and  other  large  sums  which  the  com- 
pany had  not  appropriated  to  either  contract,  but  which  he  had 
appropriated  partly  to  contract  No.  1,  and  partly  to  contract  No.  8 ; 
Lord  Chancellor  Truro  held,  that  the  question  of  the  contractor's  where  it  is 
right  to  appropriate  the  general  payments  as  he  had  done,  had,  in  ^^  ^  ^^^^ 
this  way,  blended  the  two  accounts,  and  involved  the  necessity  of  ^^.^^^1"^° 
going  into  the  accounts  of  contract  No.  3  ;  but  that  it  being  equally  under  two  con- 
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Part  I.  possible  to  take  at  Law,  with  justice  to  both  parties,  the  accounts 

Sect.  1.  Under  both  contracts,  the  blending  of  the  two  accounts  formed  no 

tracts,  tiie  reason  for  withdrawing  the  case  from  the  jurisdiction  of  a  Court  of 

the'^^o^  °^  Law,  but  that,  besides  the  claims  which  were  covered  by  the  decla- 

aooouats  is  no  ration  in  the  action,  the  contractor  having  claimed,  in  the  schedule 

reason  for  .  . 

■withdrawing    to  his  answer,  divers  sums  of  money  for  work  done,  the  amount  of 

a  Cou^^t^of  °™  which  had  not  been  ascertained,  and  other  matters  in  respect  of 

^h^'  ^t'l*        which  he  had  claims  on  the  company,  such  as  for  general  "  expe- 

are  other        dition  in  the  works,"  for  "  losses  occasioned  by  delays,"  for  "  loss  of 

claims  which  .  «  •  •         c  i     >  n 

it  would  be  profit  by  re-auction  of  quantities  of  works, '  and  "  for  other  breaches 
any'court  at"^  o^>  ^^^  deviations  from,  the  contracts ;"  these,  the  Lord  Chancellor 
™t*tkr'™  h*  ^^^'^'  ^^  would  be  quite  impossible  for  any  Court  sitting  at  nisi 
an  injunction  prius  to  get  through ;  and  that  they  could  only  be  satisfactorily 
granted  to       tried  under  the  direction  and  superintendence  of  this  Court,  and 

action  on^ne  *bat,  therefore,  the  injunction  was  proper  (1). 

of  the  two  contracts. 

A  plaintiff  as        61.  Where  a  plaintiff  sued,  as  one  of  the  public,  to  restrain  a 

public  cannot  railway  company  from  closing  it  (the  Attorney-General  not  being 

alone,  to'^        a  party),  the  Master  of  the  Eolls  (Lord  Langdale),  held  that  a 

restrain  a  rail-  guit  in  such  a  form  could  not  be  maintained  (2). 

way  company  .  . 

from  closing  62.  Where  disputes  had  arisen  between  a  railway  company  and 
ne'y-General "  ^  contractor  employed  in  making  the  railway,  and  the  company, 
nmst  be  a  insisting  upon  a  right  under  the  contract,  owing  to  the  alleged 
default  of  the  contractor,  to  discharge  him,  took  possession  of  the 
line  and  materials  and  completed  the  works  themselves,  and  the 
contractor  resisted  such  claim,  imputing  the  backward  state  of 
the  works  to  the  acts  of  the  company,  and  holding  forcible  posses- 
sion, and  collisions  occurred  between  the  workmen  of  the  two 
parties,  each  being  charged  with  impeding  the  operations  of  the 
other ;  and  the  completion  and  opening  of  the  railway  for  trafBc 
being  in  the  meantime  delayed ;  the  Court,  on  the  application  of 
the  company,  restrained  the  contractor  from  continuing  on  the 
line  or  interfering  with  the  operations  of  the  company,  and  directed 
an  account  of  what  was  due  to  the  contractor  for  works  and 
materials  done  and  provided,  without  regard  to  the  formal  certifi- 

(1)  South  Eastern  Railw.  Co.  v.  Dock  Co.,  13  Beav.  ]0;  v.  Browne 
Brogden,  3  Mac.  dfc  G.  8  ;  14  Jur.  795  ;  v.  Monmouthshire  Ballw.  and  Canal 
V.  S.  0.  ante,  p.  481.  Co.  13  Beav.  32,  et  v.  S.  0.  p.  887, 

(2)  Thome  v.  Taw  Vale  Railw.  and      ante. 
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cates  of  the  company's  eugineers,  and  an  issue  to  try  whether  the      Pakt  I. 
company,  at  the  time  they  proceeded  to  enter  upon  the  works  and      sect.  i. 


remove  the  contractor,  were  lawfully  justified  in  so  doing,  reserv- 
ing  as  well  the  question  of  the  right  of  the  contractor  to  compen- 
sation for  loss  of  profit  on  unexecuted  works,  as  all  other  directions, 
until  after  the  trial  and  the  report  (1). 

63.  To  the  bill  of  a  company  against  the  holder  of  a  cheque 
alleged  to  be  fraudulently  drawn  by  three  directors  (who  were  not 
made  parties  to  the  bill),  seeking  to  have  it  delivered  up,  and  an 
injunction  against  an  action ;  Vice-Chancellor  Sir  J.  L.  Knight 
Bruce  held  the  bill  demurrable,  on  the  ground  that,  according  to 
the  statements  in  the  bill,  the  instrument  on  which  the  action  was 
brought  neither  made  the  plaintiffs  liable  (at  Law)  nor  purported 
to  make  them  liable  (2). 

64.  The  words  "injuriously  affected,"  in  the  68th  section  of  the  "Injuriously 
Lands  Clauses  Consoldidation  Act,  1845  (8  Vict.  c.  18),  compre- sect  es'of™ 
hend  cases  of  damage  arising  from  the  user  of  the  railway,  as  Lands  Clauses 
well  as  of  a  damage  sustained  in  the  construction  of  the  railway.  •^''*'  compre- 

,,..  .1.11  ••  11  hend  cases  of 

And  an  injunction  obtained  by  a  company  restrammg  a  landowner  damage  from 
from  taking  proceedings  under  the  Act  in  respect  of  such  damage  "s  ttiswt^sus- 
was  dissolved  bv  Lord  Chancellor  Truro  (3).     The  damage  in  this  tamed  in  the 

•'  _         ,  _  ^   '  °  construction  of 

case  arose  from  the  vibration  of  the  buildings  caused  by  engines  and  a  railway— as, 
carriages  passing  through  a  tunnel  adjoining  the  defendant's  pre-  arising  from 
mises,  a  public  house,  and  consequent  injury  to  the  beer  in  the  dusrdirt 
cellars.    In  this  case  Yice-Chancellor  Lord  Cran worth  had  granted  temporary 

°  diversion  of 

the  injunction,  acting  on  the  decision  of  Lord  Chancellor  Cotten-  foot-path,  or 
ham  in  London  and  North  Western  Railway  Company  y.  Smith  (4),  laue.  ^^  "  '^ 
but  which  Lord  Chancellor  Truro,  in  the  East  and  West  India 
Docks  and  Birmingham  Junction  Railway  Company  v.  Gatthe  (5) 
disclaimed  any  intention  to  overrule.  In  the  case  of  the  East  and 
West  India  Docks  and  Birmingham  Junction  Railway  Company  v. 
Gattke  {<S)  ii  was  held  that  the  words  "  injuriously  affected "  in 
this  section  comprehend  cases  of  injury  independent  of  taking 

(1)  East  Lancashire  Eailw.  Cu.  v.  Railw.   Co.  v.  Bradley,  3  Mac.  &  G. 
Eattersley,  8  Hare,  72.  336  ;  6  Railw.  Gas.  551. 

(2)  Derbyshire,    Staffordshire,    and  (4)  1  Mac.  &  G-.  216. 
Warwickshire  Bailw.   Co.  v.  Serrell,  2  (5)  3  Mac.  &  G.  155 ;  6  Eailw.  Cas. 
De  G.  &  Sm.  353  ;  12  Jur.  826.  371, 

(3)  London     and    North    Western  (6)  Svpra. 

3  M 
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Pabt  I.  land,  and  are  not  limited  to  damage  sustained  by  persons  whose 
^  Sbot!  1.  "  lands,  or  a  part  of  whose  lands,  are  taken,  used,  or  directly  inter- 
fered  with,  and  the  right  to  compensation  extends  to,  and  may  be 
asserted  in  respect  of,  consequential  damage ;  and,  therefore,  where 
a  lessee  of  premises  not  required  for  the  purpose  of  a  railway 
served  a  notice  and  claim  upon  the  company  for  a  certain  amount 
of  compensation  under  the  68th  section  of  the  Lands  Clauses  Con- 
solidation Act,  and  the  alleged  injuries  resulted  from  the  dust  and 
dirt  occasioned  by  the  works  of  the  railway,  from  the  temporary 
diversion  of  a  footpath  which  passed  along  the  premises  of  the 
claimant,  and  from  the  stoppage  of  a  lane  along  which  the  lessee 
claimed  to  be  entitled  to  a  right  of  way  to  the  back  of  his  pre- 
mises ;  and  the  company  filed  their  bill,  and  obtained  an  injunction 
to  restrain  any  further  proceedings  under  the  notice ;  Lord  Chan- 
cellor Truro  held,  dissolving  an  injunction  which  had  been  granted 
by  the  Vice-Chancellor,  Sir  J.  Wigram,  that  the  claimant  was  en- 
titled to  proceed  under  the  notice,  and  to  have  the  amount  of 
compensation  assessed  by  a  jury.  And  by  summoning  a  jury  to 
assess  the  amount  of  compensation  claimed  by  a  party  under  this 
section  the  company  is  not  precluded  from  questioning  the  right 
of  the  claimant  to  any  compensation  whatever :  and  the  jury  have 
jurisdiction  to  construe  the  Act  upon  the  point  whether  the  claim 
made  is  within  its  provisions  (1).  Where  upon  a  motion  for  an 
injunction  to  restrain  the  user  of  a  temporary  ballast  line  of  rail- 
way, laid  down  for  the  purposes  of  the  construction  of  a  permanent 
line,  in  such  a  manner  as  to  cause  injury  to  the  plaintiffs  houses, 
very  considerable  damage  having  already  been  done  to  the  houses, 
it  appeared  at  the  hearing  of  the  motion  that  the  ballast  line  had 
been  wholly  removed,  the  motion  was  refused,  the  Court  reserviag 
the  consideration  of  costs  (2) ;  and  in  cases  of  this  nature  the 
Court  will  not  grant  an  injunction  ea;  jparie  (3). 

65.  Where  a  railway  company  consenting  to  the  removal  of 
their  plant  by  the  plaintiffs,  the  contractors  for  works,  and  the 
latter  not  having  on  affidavits  made  out  a  case  of  mala  fides  on  the 
part  of  the  engineer  or  the  company  in  determining  the  contract,  a 

(1)  East  and  West  India  Docks  and      Cas.  371. 
Birmingham,  &c.  Junction  liuilw.  Co.  (2)  Shersby  x.  South  Eastern  Bailw. 

V.  Oattke,  3  Mao.  &  G.  155  ;  6  Kailw.       Co.  13  Jur.  689.  (3)  lb. 
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motion  for  an  injunction  against  the  company  was  refused,  and  the      Part  I.  . 
latter  was  left  to  assert  at  Law  its  right  under  the  agreement  (1).        seot.  i. 

66.  Where  a  plaintiff  filed  a  bill  on  behalf  of  himself  and  x^e  feet  that 
other  shareholders  in  a  railway  company  to  restrain  the  directors  ^  piaiutiff  has 
committing  a  breach  of  trust,  and  it  appeared  that  he  was  suing  to  restrain 

at  the  instigation  of  another  rival  company ;  the  Master  of  the  muting  a 

Eolls,  Lord  Langdale,  held,  that  this  circumstance  was  not  of  ^^^''^''^^jj^g 

itself  sufiBcient  to  prevent  him  obtainina;  a  special  injunction  on  instigation  of 

,  .         „    ,  ,  B        r  J  arivalcom- 

the  merits  of  the  case  (2).  pany,  does  not 

67.  Where  an  injunction  had   been   obtained   restraining   the  ^^  injun  ™ 
members  of  the  managing  committee  of  a  railway  company  from  *'"'*• 
obtaining  payment   of  the  deposit  out  of  Court  on  account  of 

alleged  misconduct  on  the  part  of  the  company,  and  it  afterwards 
appeared  that  the  deposit  had  been  paid  out  of  a  fund  wliich  was 
the  joint  property  of  that  railway  company  and  of  two  others  which  . 
had  been  •  amalgamated  with  it,  the  injunction  was  dissolved  as 
to  a  part  of  the  deposit  proportionate  to  that  part  of  the  fund 
which  was  the  property  of  the  other  companies  (3). 

68.  Where  a  man,  having  property  from  which  he  had  no  right  of 
way  through  a  particular  street,  bought  a  piece  of  land  for  the  pur- 
pose of  obtaining  it,  and  a  railway  company  proposed  to  form  their 
line  so  as  to  interfere  with  the  alleged  right  of  way,  the  Court  refused 
to  interfere  by  injunction,  considering  the  evidence  of  the  right  of 
way  deficient,  but  gave  leave  to  the  plaintiff  to  bring  an  action  (4). 

69.  W^here  a  railway  company,  having  power  to  purchase  a  plot 
of  land  for  their  railway,  entered  upon  the  same  to  survey  and 
take  levels  thereof,  and  probe  or  bore  to  ascertain  the  nature  of  the 
soil,  and  set  out  the  centre  line  of  the  railway,  and  for  that  pur- 
pose dug  a  trig  line,  or  trench,  two  inches  deep  and  fourteen 
inches  wide,  across  the  plot  of  land,  but  gave  the  owner  of  the 
land  no  previous  notice  of  such  entry,  as  required  by  the  84th 
section  of  the  Lands  Clauses  Consolidation  Act  (8  Vict.  c.  18) ;  and 
five  days  after  the  trig  line  was  made  the  owner  of  the  land  dis- 

(1)  Waring  v.  Manchester,  Sheffield,  (3)  Ooodman  v.  De  Beauvoir,  10 
and  Lincolnshire  Bailvj.  Co.,  2  H.  &      Jur.  938. 

T.    239;    18  L.   J.  'QS.  S.)  Oh.  450;  (4)  HadfieU  v.   Manchester    South 

14  Jur.  6 1 3 ;  u.  S.  0.  p.  483-4,  ante.  Junction  and  Altrincham  Bailw.  Co. 

(2)  Golman    v.    Eastern    Counties  12  Jnr.  1083. 
Bailw.  Co.,  10  Beav.  1. 
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Pabt  I.      covered  the  fact,  and  nine  days  from  such  discovery  he  filed  his 

Sect.  1.      bill  for  an  injunction ;  upon  the  affidavits  on  the  part  of  the  com- 

pany,  that  the  surveying  and  setting  out  of  the  line  of  railway  was 

completed  on  the  day  the  line  was  made,  and  that  they  had  no 

occasion  to  enter,  and  did  not  intend  again  to  enter  upon  the  land 

until  they  had  taken  the  legal  steps  for  permanently  using  it ;  the 

Court  refused  the  injunction,  but  reserved  the  costs  (1). 

The  Court  70.  The  Court  will  restrain  a  company  from  proceeding  except 

company  fiom  with  relation  to  what  is  included  in  their  notice  to  the  owners, 

proceeding        ^^  ^j^     ■        fj,Qjjj  assessinsf  the  value  of  any  other  land  than  that 

except  as  to  J     j  o  J 

what  is  in-       for  the  purchase  of  which  the  owner  has  been  required  by  the 

eluded  in  .  i       •  i 

their  notice ;    notice  to  treat ;  and  the  proceeding  before  the  jury  must  be  con- 

in^s'^beforethe  sistent  with  the  precept,  and  the  precept  with  the  notice  (2). 

jury  must  be  71.  In  Petley  V.  Eastern  Counties  Bailway  Company  (3)  an  in- 
consistent "^  3  r      s  \  / 

with  the  pre-  iuuction  to  restrain  pulling  down  houses  was  granted  ex  parte  after 
cept,  and  the   ^  x,     ^l    a   e     A      ^ 

precept  with    an  appearance  by  the  deiendant. 

bne°JudM  in       ''^'^'  Where  one  of  the  Judges  of  the  Court  of  Chancery  has 

Chancery  can,  made  an  Order  on  petition  for  payment  out  of  Court  of  moneys 

restrain  pay-    deposited  by  the  committee  of  management  of  a  railway  company, 

Court  of  the     under  the  Standing  Orders  of  the  House  of  Commons,  one  of  the 

dros™^^*^^^  other  Judges  of  the  Court  has  jurisdiction  upon  a  bill  filed  to  grant 

moneys,  an  injunction  to  restrain  the  company  from  receiving  the  money  (4). 

another  Judge  And  in  Gilbert  v.  Cooper  (5),  and  Lewis  v.  Cooper  (6),  the  Court 

p   1  ion.  gj.g^jj^g(j  Q^  injunction  to  restrain  the  payment  out  of  Court  to  the 

directors  of  a  railway  company,  of  the  parliamentary  deposit. 

Where  land-        73.  Where   a  landlord,  having  power  to   determine  a  lease. 

Ilia  lessee'a^^^^  entered  into  an  agreement  with  the  lessee  under  which  he  became 

interest,  and    purchaser  of  hls  interest,  and  then  gave  notice  to  determine  the 

afterwards,       '■  _ 

under  a  power,  lease  ;  the  Court  held,  that  the  relation  of  vendor  and  purchaser 
the  lease,  the  was  established,  and  would  not  allow  the  tenant  to  be  evicted  until 
vendoTand      *^^^  question  as  to  the  amount  of  compensation  or  purchase  money 

purchaser  is     ^yas  Settled  between  the  parties  (7). 
established, 

re"trahi"e'vi^^'^      (^^  ■^"'"^^  '^-  ^'^**'   'So™'"'^'''  ""'^  (*)  Castcndiecl^    v.    De    Bnrgh,    4 

tion  of  tenant   Weymouth  Bailw.  Co.,  5  Hare,  109.  Kailw.  Cas.  381 ;  15  L.  J.  (X.  S.)  Ch. 

until  amount        (2)  Stone    v.     Commercial    Railw.  425. 

tfonTs'Sled    Co.  4  My.  &  Or.  122;  1  Railw.  Cas.  (5)  4  Railw.  Cas.  396. 

between            375.  (6)  4  Railw.  Cas.  413. 

tlie  parties.           (-3-)  g  Sim.  483  ;  8  L.  J.  (NT.  S.)  Ch.  (7)  Doe   v.   London    and    Croydon 

209  ;  3  Jur.  21.  Pi/ihr.  Co.,  8  L.  J.  (N.  S.)  Ch.  201. 
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74.  Where  a  railway  company  filed  a  bill  against  surveyors  who'     Pabt  I. 
had  brought  an  action  at  Law  against  them  in  respect  of  surveys      SESTri."^ 
made  by  them  for  the  company,  and  other  matters  connected  with  xim  oourt 
those  surveys,  and  for  moneys  expended  by  them  for  the  company,  refused  to 
and  the  bill  alleged  that,  with  the  discovery  thereby  asked  for,  the  action  by  sm- 
company  could  successfully  defend  the  action,  and  the  company  ^ay  company 
afterwards,  when  the  action  was  nearly  ready  for  trial,  applied  for  guryeyr&c^it 
an  iniunction  on  the  ground  that  the  accounts  were  too  compli-  being  a  matter 

.  _  of  concurrent 

cated  to  be  taken  in  an  action  at  Law ;  Lord  Chancellor  Gotten-  jurisdiction 
ham  (affirming  a  decision  of  the  Vice-Chancellor  of  England)  l^w,  and 
refused  the  application,  on  the  grounds  that  it  was  not  a  case  oi^'^^^^.'^^Y^ 
mutual  accounts,  and  that,  being  a  matter  of  concurrent  jurisdic-  applying  for 

■  11/^  ,.   ^  T  T    ■      -fn     T       T  ^  the  injunction. 

tion  With  the  Courts  of  Common  Law,  the  plamtifl  should  not 
have  delayed  applying  for  the  injunction  until  up  to  the  period  of 
trial  (1). 

75.  In  Pickford  v.  Grand  Junction  Bailway  Company  (2)  it  was 
held,  that  where  an  option  was  given  to  a  party  sending  packages, 
containing  small  parcels,  to  pay  according  to  an  average,  or  to 
pay  for  the  parcels  separately,  if  the  principle  of  an  average  were 
legal,  and  the  amount  of  it  reasonable,  although  the  alternative 
requiring  the  party  to  pay  for  the  separate  parcels  might  be  per  se 
illegal,  that  that  would  not  render  the  demand  to  pay  according 
to  average  illegal,  and  that  the  Court  would  not  grant  an  injunc- 
tion until  the  illegality  were  established  at  Law.  But  quxre, 
whether  the  defendants,  being  carriers  only  to  Birmingham,  could 
legally  have  made  the  same  charge  to  A.  for  delivery  of  goods  at 
Birmingham  as  they  made  to  B.  for  delivery  of  goods  at  Worcester, 
B.  having  agreed  to  give  the  company  their  whole  custom,  and  to 
pay  on  certain  articles  an  increased  price  (3). 

76.  Where  the  defendants,  not  being  possessed  of  compulsory  The  Court  dis- 
powers  for  taking  land  for  the  purpose  of  a  railway,  and  it  being  injunction  so 
necessary  for  them,  in  order  to  complete  their  line,  to  cross  the  plain-  ^^^  ^  *° 
tiff's  railway,  gave  notice  of  their  intention  of  crossing  the  same,  pauy  to  cross 

..  .  .       another  line, 

but  were  restramed  by  injunction  from  so  doing  until  the  question  so  that  it 

might  be  able 

(1)  South   Eastern    Raihv.    Co.   v.  (2)  3  Eailw.  Cas.  538 ;  see  now  the 

Martin,  2  Ph.  758 ;  1  H.  &  T.  69  ;  5  Railway  Traffic  and  Canal  Act,  1854, 

Eailw.  Cas.  454,  478;   13  Jur.  1;  12  post,  part  iv.,  ch.  1,  s.  2. 

Jiir.  1062.  (3)  lb. 
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Pabt  I.      of  right  could  be  decided  at  Law ;  and  they  had  entered  into  a 

Sect.  1.    '  contract  with  an  owner  of  land  on  one  side  of  the  plaintiff's  rail- 

to  performTt^  '^^J'  ^J  which  a  way-leave  was  to  be  granted  if  the  line  were 

contract  with  comnleted  within  a  certain  time ;  but  this  iniunction  would  render 

an  owner  ot  '^  _  '^ 

land.  it  impossible  for  them  to  complete  their  contract ;  the  Court  heir], 

that  the  injunction  should  be  dissolved  so  far  as  to  enable  the 
Semhle,  com-  defendants  to  complete  their  contract  (1).  And,  semhle,  that  corn- 
right  to  carry  panies  have  a  right  to  carry  on  their  railway  according  to  the  plan 
according  to  ^^^^  down  in  their  Act,  although  a  junction  contemplated  in  pro- 
the  plan,         curinsr  such  Act  may  be  frustrated  by  the  abandonment  of  the 

altliough  a  °  •'  ..,..„, 

contemplated   line  with  which  it  was  the  original  intention  of  the  company  to 
iTfrustrated    unite.     h,-aA  the  Court  will  not  consider  mere  inconvenience  in 
mU'^flhT    the  light  Of  injury  (2). 
line  with  which  it  was  intended  to  unite. 

The  Court  77.  Where  a  railway  company,  as  the  terms  of  being  permitted 

restrain  a  to  proceed  with  certain  works  pending  a  trial  at  Law  of  the  question 
company  that  ^jjgther  such  works  were  in  conformity  with  the  directions  of  an 
solicited  a  bill  Act  of  Parliament,  undertook  to  deal  with  the  works  as  the  Court 

to  obtain  an 

enactment       of  Chancery  should  afterwards  direct,  and  before  the  trial  had 

shouid°have    taken  place  the  company,  without  notice  to  the  other  parties  in 

no  power  to  ^jjg  cause,  petitioned  the  House  of  Commons  for  leave  to  brinsr  in 
compel  '^  _  ° 

removal  of      a  bill  one  of  the  clauses  of  which  proposed  to  provide  that  in  all 

further  solicit- proceedings  at  Law  and  Equity  the  works  which  had  been  done 

—notwith-      should  be  considered  as  a  compliance  with  the  Act  of  Parliament ; 

standing  it  is  and  that  there  should  be  no  power  at  Law  or  in  Equity  to  compel 

m  violation  of  ■•  _  _  . 

an  under-        the  removal  thereof,  and  the  petition  was  received,  and  the  bill 

containing  such  clause  was  introduced  in  the  House  of  Commons  ; 
the  Court  held,  that  although  the  conduct  of  the  company  was  a 
violation  of  the  undertaking  entered  into  by  them,  it  had  no  juris- 
diction to  restrain  the  company  from  further  soliciting  the  bill, 
which,  having  been  entertained  by  the  House  of  Commons,  had 
become  the  proceeding  of  the  Legislature,  and  not  of  the  peti- 
tioners (3). 

Parties  78.  Parties  injured   by  the  conduct  of  a  railway  company,  in 

injured  by 

(1)  Clarence  Bailw.   Oo.    v.  Oreat  (2)  lb. 

2forth    of    England,     Clarence,    and  (3)  Att.-Oen.    v.    Manchester    and 

Jlarilepool    Junction    Eailw.     Co.,  2  Leeds  liailiv.  Co.,  1  Eailw.  Cas.  436. 
Itailw.  Cas.  763;  6  Jur.  269. 
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exceeding  the  powers  conferred  upon  them  by  Act  of  conduct  of  a         Past  I. 
Parliament,  are  entitled  to  the  most  effectual  remedy  entitled  to  the      Sect.  i. 

within  the  power  of  a  Court  of  Equity;  and  where  ^medy^^dl 

it  appeared  that  the  injury  complained  of  would  be  re-  ^^^  power  of  a 
medied  by  suspending  an  injunction,  an  injunction  Equity, 
which  had  been  granted  was  suspended  for  three  weeks  (1). 

79.  Where,  in  an  amalgamated  railway  company,  there  were  The  Conrt 
three  classes  of  shareholders,  and  a  shareholder  of  one  class  filed  fere  in  the 
a  bill  on  behalf  of  himself  and  all  others  of  the  class,  stating  that  ™*®™^l 

an  unfair  and  unnecessary  call  had  been  corruptly  made  on  that  °f  t^®  affairs 
class,  which  some  had  paid,  but  that  the  plaintiff  had  refused  to  ing  company, 
pay  it,  and  praying  that  an  account  might  be  taken  to  ascertain  ^biu'^^'^ 
the  propriety  and  necessity  of  the  call,  and  for  an  injunction  ;  the  ^  restrain 
Master  of  the  Rolls,  Lord  Langdale,  held,  that  this  was  an  attempt  upon  one  of 
to  induce  this  Court  to  interfere  in  the  internal  management  of  of  share- 
the  affairs  of  a  continuing  company,  and  to  take  upon  itself  to  ^°^°^'"^- 
determine  a  question  which  might  well  and  ought  to  be  determined 
by  the  shareholders  themselves  at  general  meetings,  and  a  general 
demurrer  to  the  bill  was  allowed ;  and  the  Court  also  held  that 
the  bill  was  defective  as  to  parties,  in  suing  on  behalf  of  all  the 
shareholders  of  the  same  class  as  the  plaintiff,  as  well  those  who 
had  paid  the  calls  as  those  who  had  not,  and  in  not  sufiRciently 
alleging  that  the  other  two  classes  of  shareholders   were  repre- 
sented by  the  defendants ;  and  upon  a  proposal  to  read  clauses  of 
the  Act  not  set  out  in  the  bill,  also  held  that  you  could  not,  upon 
demurrer,  go  out  of  the  record  (2). 

80.  AVhere  a  shareholder  in  a  line  of  railway  projected  by  A. 
tiled  a  bill  on  behalf  of  himself,  &c.,  against  the  members  of  the 
provisional  committee,  alleging  that  they  had  abandoned  the  line 
in  favour  of  one  projected  by  B.,  and  alleging  misconduct,  &c.,  and 
praying  an  account,  a  receiver,  and  an  injunction,  a  demurrer  for 
want  of  equity  and  for  want  of  parties  was  overruled  without 
prejudice,  and  the  costs,  with  the  consent  of  all  parties,  were 
reserved  (3).     Where,  on  the  winding  up  of  an  abandoned  railway 

(1)  Spencer    v.   London   and   Bir-  Co.,  12  Beav.  433 ;  6  Railw.  Cas.  256. 
mingham  Railw.  Co.,  1  Eailw.  Cas.  159.  (3)  Wilson    v.   Stanhope,   4  Eailw. 

(2)  Bailey    v.  ,  Birkenhead,    Lan-  Cas.  251. 
casTiire,  and  Cheshire  Junction  Railw. 
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Paet  I.      scheme,  several  members  of  the  provisional  committee  contributed 
Sect.  1.      sums  for  liquidating  the   liabilities ;  on  a  demurrer  for  want  of 
parties  to  a  bill  by  one  member  of  the  provisional  committee,  against 
whom  an  action  had  been  brought  by  a  creditor  on  behalf  of  him- 
self and  all  other  persons  interested  as  partners  in  the  company, 
except  the  defendants,  alleging  that  no  shares  had  been  allotted, 
but  that  the  defendants  had  received  such  contributions  and  other 
property,  and  were  misapplying  them,  the  Lord  Chancellor  held 
(reversing  a  decision  of  the  Court  below),  that  as  the  alleged  con- 
tributions appeared  to  be  purely  voluntary,  the  plaintiff  had  no 
title  to  relief  in  respect  of  them,  at  all  events,  in  the  absence 
of  the  parties  by  whom  they  had  been  made,  and  allowed  the 
demurrer  (1). 
A  bill  to  re-         81.  Where  a  bill  was  filed  by  a  vendor  against  a  purchaser 
cliaseienter-    averring  that  before  completing  the  contract  the  purchaser  had 
ingontheland  gjj^gj,g(j  Qjj  ^jjg  land,  and  praying  a  specific  performance,  and  ia 

betore  com-  '  r     j      oir  tr  > 

pleting  con-     the  meantime  an  injunction  to  restrain  the  defendant  from  enter- 
tract,  is  sus-     .  ..  .  1/^111 
tainabie  with-  lug   on,  or  continuing   to   hold,  the   premises ;    the   Court   held, 

tenant  of  the  that  a  tenant  of  the  land  contracted  to  be  sold  is  not  a  necessary 
land,  a  party,    p^^ty  (2). 

82.  Where  a  notice  under  the  usual  power  contained  in  Railway 
Acts  to  treat  for  part  of  a  rope  walk  in  the  line  of  the  railway,  was 
accompanied  by  a  diagram  or  plan  of  the  entire  rope  walk,  indi- 
cating by  coloured  lines  the  manner  in  which  the  railway  would 
intersect  it,  and  the  portion  required  to  be  treated  for,  but  having 
no  scale  of  admeasurement  appended  to  the  diagram  or  plan,  the 
Court  held  that  the  notice  was  sufficient  (3). 
Owner  of  pro-       83.  The  owner  of  property  not  required  for  the  purposes  of  a 

perty  not  re-         .,  ,  ■    i  i_  j_  c  •  i  i 

quired  for  railway  has  no  right  to  eniorce,  as  against  the  company,  the  pro- 
righttt-'"' "Visions  of  the  68th  section  of  the  Lands  Clauses  Consolidation 
force  against    ^(>t^  1845,  on  the  allegation  that  his  property  is  iniuriously  affected 

company  pro-  .  i.      i.        j  j  j 

visions  of  by  the  execution  of  the  company's  works.  And  where  a  railway 
Lands  Clauses  company  permanently  stopped  up  the  passage  through  a  street  in 
Acron''an'°"  ^  populous  towu,  and  the  owner  of  certain  houses  and  other 
allegation  that  buildings  in  that  street,  not  directly  affected  by  the  railway  works, 

his  property  •' 

(1)  Sharp  V.  Day,   1   Ph.   771 ;   4  (2)  Bohertsm     v.    Great     Western 

Kailw.  Cas.  2(31 ;  10  Jur.  469.  Railw.  Co.,  1  Hailw.  Cas.  459. 

(3)  iSj»js  \.  Commercial  Raibv.  Co.,  1  Railw.  Cas.  431. 
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and  at  a  distance  of  126  feet  from  the  boundary  line  of  the  rail-      Pabt  I. 
way,  gave  notice  in  writing  to  the  company,  under  the  68th  section      seot.  l. 
of  the  Lands  Clauses  Consolidation  Act,  1845,  claiming  a  sum  of  rT~~r^^^ 
money  as  compensation  in  respect  of  his  property  being  "  injuriously  affected  by 
affected "  by  the  permanent  stoppage  of  the  street,  and  requiring  of  the  oom- 
the  company,  in  case  they  declined  to  pay  that  sum,  to  summon  a  P^^  ^  ^""^ 
sheriff's  jury  to  assess  the  damages  sustained  by  him ;  the  Lord 
Chancellor  Cottenham,  reversing  a  decision  of  the  Vice-Chancellor 
of  England,  held,  on  a  bill  filed  by  the  company  to  restrain  the 
owner  of  the  houses,  &c.,  from  proceeding  upon  the  notice,  and  from 
taking  any  other  proceeding  to  recover  the  sum  claimed  by  him, 
that  it  was  a  proper  case  for  an  injunction,  and  directions  were 
given  by  the  Court  that  the  owner  of  the  houses,  &c.,  should  bring 
his  action  at  Law  to  try  his  right  in  the  first  instance,  and  the  Court 
gave  liberty  to  either  party  to  apply  after  the  trial  of  the  action, 
the  parties  undertaking  to  use  the  judgment  under  the  direction 
of  the  Court  (1). 

84.  After  judgment  at  Law,  finding  payment  made  to  the  railway 
company  to  be  overcharges,  a  bill  filed  pending  a  writ  of  error  on 
that  judgment  to  restrain  the  company  from  continuing  the  over- 
charges, and  for  an  account,  &c.,  is  not  improper  nor  premature, 
arid  the  plaintiffs  are  entitled  to  the  costs  (2). 

85.  Where  three  directors  of  a  railway  company  drew  a  cheque 
for  payment  of  a  sum  of  money,  and  the  same  was  countersigned 
by  the  secretary,  and  the  cheque  was  in  the  names  of  the  three, 
but  did  not  describe  them  as  directors;  on  an  action  brought 
against  the  company  by  the  holder  of  the  cheque,  a  bill  was  filed 
by  the  company  against  him,  in  which  fraud  was  alleged  in  the 
drawing  of  the  cheque,  and  which  prayed  that  it  might  be  delivered 
up  to  be  cancelled,  and  that  the  action  might  be  stopped ;  the  Court 
held,  that  the  drawers  of  the  cheque  were  necessary  parties  to  the 
suit  (3). 

86.  The  plaintiff  must  satisfy  the  Court  that  he  has  sustained 

(1)  London     and    North    Western      S.  0.  at  Law,  2  Man.  &  G-.  134 ;  3  Id. 
Bailw.  Co.  V.  Smith,  1  H.  &  T.  364 ;      956  ;  8  Scott,  641 ;  11  01.  &  F.  590. 

1  Mac.  &  G.  216 ;  5  Eailw.  Gas.  716 ;  (3)  Derbyshire,    Staffordshire,    and 

13  Jur.  380,  485.  Worcestershire  Junction  Bailw.  Go.  v. 

(2)  Burrett  v.  Stockton  and  Bar-  Serrell,  12  Jur.  826. 
on  Bailiv.  Co.,  1  H.  L.  0.  18 ;  see 
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Part  I.      substantial  damage  from  the  violation  of  a  legal  right  to  entitle 
■ChapterVII.  ,  .      ^  ....  ■,     ,  .,  ,     ■, 

Sect.  1.      iiim  to  an  injunction ;  and.  where  a  railway  company  had  entered 

on  land  which  they  had  purchased,  and  had  proceeded  to  make 

their  line  in  a  manner  exceeding  their  powers  of  vertical  deviation, 

on  a  motion  for  an  injunction,  the  Lord  Chancellor,  varying  the 

order  of  the  Vice-Chancellor,  directed  an  action  to  be  brought 

immediately,  and  the  motion  to  stand  over  (1). 

Where  the  87.  Where  the  matter  in  dispute  is  distinctly  raised  by  the 

pute  is  dis-      motion  for  an  injunction,  and  is  ready  for  decision,  the  right  should 

and  ready^for  ^^  declared,  and  the  injunction  founded  thereon,  that  the  order 

decision,  the    jjjay  inform  the  defendant  what  the  opinion  of  the  Court  is  as  to 

right  should  be  .... 

deolai-ed,  and  the  limits  of  his  right,  and  not  expose  him,  in  the  exercise  of  such 
tion  founded    right,  to  the  consequences  of  violating  a  vague  injunction  (2). 

ereon.  gg^  Where  the  plaintiff,  who  was  a  shareholder  in  a  railwav 

Action  against  /■  •' 

shareholder  by  company,  filed  a  bill  praying  that  a  creditor  of  the  company  might 

company  re-    be  restrained  from  bringing  an  action  for  the  recovery  of  his  debt 
(here)^  from  the  plaintiff,  and  praying  that  the  directors  might  be  restrained 

from  joining  in  such  action  against  the  plaintiff,  and  that  the  direc- 
tors might  be  declared  liable  to  satisfy  all  the  creditors  of  the 
company  out  of  the  assets  in  their  hands ;  the  Court  held,  upon 
demurrer,  that,  although  the  plaintiff  might  have  a  good  defence 
to  the  action  at  Law,  that  would  not  prevent  his  proceeding  in 
Equity  likewise,  and  that  the  defendants  might  be  compelled  to 
use  the  funds  in  their  possession  to  discharge  the  liabilities  of  the 
company,  instead  of  making  use  of  the  action  by  the  creditor  as  a 
screw,  for  the  purpose  of  compelling  payment  of  the  debt  by  the 
plaintiff,  and  overruled  the  demurrer  (3).  And  where  a  bill  stated 
that  a  railway  company  had  been  formed,  and  one  of  the  creditors 
of  the  company,  after  being  paid  his  debts  by  the  managing  com- 
mittee, had  brought  an  action  for  payment  of  the  said  debt,  at  the 
instigation  of  the  committee  against  the  plaintiff,  who  was  a  share- 
holder in  the  company,  and  the  bill  was  filed  against  the  creditor 
and  the  members  of  the  committee  for  an  injunction  to  restrain 
the  action  and  that  the  committee  might  be  restrained  from  distri- 

(1)  Eolyoake    v.    Shrewsbury    and  2  Ph.  469 ;  5  Eailw.  Gas.  187. 
Birmingham  Uailw.  Co.,  5  Eailw.  Cas.  (3)  Fernihaugh  v.  Icada;  4  E.iilw. 
421.  Cas.  473 ;  15  L.  J.  (N.  S.)  Ch.  458. 

(2)  Cother  v.   Midland  Uailw.  Co., 
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butinsr  or  paying  away  the  assets  in  their  hands,  except  in  discharge      Part  I. 

°        ■■    -^      °  •'  p  i-  •      Chaptee  VII. 

of  the  liabilities  of  the  company ;  a  demurrer  lor  want  oi  equity      Seot.  i. 

and  multifariousness  was  overruled ;  and  it  was  also  held,  that  the 

other  shareholders  need  not  be  made  parties  to  the  suit  (1). 

89.  Where  an  application  for  an  injunction  to  restrain  an  alleged 
breach  of  covenant  had  been  once  ordered  to  stand  over  until  the 
decision  of  the  two  legal  questions  raised  by  the  defendant,  and 
on  those  questions  being  decided  in  the  plaintiff's  favour,  and 
the  motion  coming  on  again,  the  defendant  raised  a  third  legal 
objection,  and  the  Court  below  (yice-Chancellor  Sir  J.  Wigram),  at 
his  request,  directed  a  case  to  be  stated  for  the  opinion  of  a  Court 
of  Law  upon  it ;   but,  on  the  ground  of  the  delay  in  bringing  it 
forward,  granted  an  injunction  in  the  meantime.     On  appeal,  how-  Injunction  to 
ever.  Lord  Chancellor  Cottenham  dissolved  the  injunction  notwith-  i^reaoh  of 
standing  that  circumstance,  on  the  ground  of  the  much  greater  f°^^^/iJ'gjg\ 
facility  of  indemnifying  the  plaintiff  than  the  defendant,  according  on  the  ground 

OX  T/JlG  firXGtbiJGr 

as  the  one  or  the  other  might  succeed  at  Law  (2).  When  relief  in  facility  of  in- 
equity depends  upon  a  legal  right,  the  proper  course  is  first  to  pfgrintiff'^tlmn 
ascertain  what  the  law  is ;  and  where  the  interference  of  the  Court  defendant. 

When  relief 

(in  this  case  by  injunction)  depends  upon  a  legal  right  which  is  depends  upon 
disputed,  the  Court  ought,  for  its  own  security,  to  put  the  matter  the  propel   ' 
into  a  course  for  ascertaining  that  right ;  and  if  that,  under  the  ^°™'^^  i^  ^^^^ 
old  practice,  was  to  be  done  by  sending  a  case  for  the  opinion  of  tlielaw. 
a  Court  of  Law,  this  Court  ought  not  then  to  have  left  it  to  the 
option  of  the  defendant,  but  ought  itself  to  have  directed  a  case  to 
be  prepared,  with  (under  the  then  practice)  a  reference  to  the 
Master  to  settle  it  in  case  the  parties  differed  (3). 

90.  Where  plaintiffs  moved  for  an  injunction  to  restrain  the 
defendants  from  using,  in  a  manner  alleged  to  be  illegal,  a  com- 
munication carried  by  certain  branch  rails  from  plaintiffs'  to 
defendants'  railway,  and  also  from  using  certain  other  rails  which 
connected  a  certain  other  railway  with  the  defendants'  station 
north  of  ¥.,  and  also  from  using  a  station  built  by  the  defendants 
on  ground  purchased  by  them  of  the  plaintiffs ;  the  Court  held 
that  a  Court  of  Equity  would  not  interfere  by  injunction,  but  would 

(1)  Lewis  V.  Billing,  4  Eailw.  Cas.  Co.,  2  Ph.  44  ;  1  Coop.  C.  C.  3 ;  4 
414.  Railw.  Cas.  491 ;  10  Jur.  488,  531. 

(2)  Righy  v.  Great  Western  Bailw.  (3)  lb. 
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Part  I.      leave  the  parties  to  their  legal  remedies,  the  plaintiffs  having; 
Chai'teb  VII.  „  .,    ,  ,  ,        .  ,,     .    .  ,,  ,    ,-,s     -^       ■ 

Sect.  1.      lailed  to  shew  that  irreparable  injury  would  result  (1).  liut  m  cases 

In  cases  of  °^  trespass,  under  colour  of  title,  where  the  mischief  apprehended  is 
trespass  uniler  irreparable,  a  Court  of  Equity  will  grant  an  injunction,  and  whether 

where  mis-  the  mischief  be  irreparable  or  not,  it  will  by  decree,  if  not  by 
chief  is  irre-  ,  ,.  ,,..,.^.  „  ^... 

parable,  the     order,  upon  motion,  extend  the  jurisdiction  ot  preventive  justice  to 

au'inimiot'ion  ^^^  cases  of  trespass  in  which  damages  would  be  an  inadequate  and 

and  injuno-     uncertain  remedy,  and  the  protection  of  the  right  in  specie  the  only 

granted  in  all  mode  of  doing  complete  justice  (2). 

pass  in  which       91.  Where  a  railway  company  in  the  course  of  their  works 

woul^be  in-    •^^'T^^^'^  excavations  to  be  made  on  their  own  land,  within  three  feet 

adequate  or     of  the  walls  of  the  houses  belonging  to  the  plaintiffs,  and  to  a 

uncertain,  and  o     □ 

complete  depth  of  three  feet  lower  than  the  foundations  of  such  houses ;  on 
only  be  done  affidavits  that  the  houses  had  been  undermined  and  in  danger  of 
the^ri"  ht'™^  falling  in,  and  that  the  lives  of  the  occupants  would  not  be  in 
specie.  safety  if  the  excavations  were  allowed  to  proceed,  the  plain  tiffe 

obtained  an  injunction  ex  parte,  restraining  the  company  from 
making  further  excavations.  On  affidavits  on  the  part  of  the 
company,  stating  that  the  excavations  had  not  endangered,  and,  if 
proceeded  with  in  the  ordinary  manner,  would  not  endanger  the 
houses  ;  and  that  the  giving  way  of  one  of  the  houses  was  owing 
to  the  wall  thereof  being  very  old  and  badly  built,  and  to  the 
taking  down  of  an  adjoining  building,  the  Court  dissolved  the  in- 
junction with  costs  (3). 
A  railway  92.  Where  plaintiffs  in  an  action  against  a  railway  company  for 

be'restraiued  compensation  for  injuries,  filed  a  bill  against  the  company  for  a 
relying  on  a     declaration  that  a  receipt  given  by  them  to  the  company  for  such 

receipt  as  a  i.     n  j  r      j 

discharge  of    iniuries  was  a  receipt  only  for  £15,  and  not  a  proper  satisfaction 

the  plaintiffs'  ,.     ,  ^     ,  i    •      •  iv.  .     i    ■  n     i  , 

claim  for  in-  Or  discharge  01  the  plaintins  claims ;  and  that  the  company,  who 
reoS^t^ob-"^^  had  pleaded  to  the  action  that  the  plaintiffs  had  received  and 
tamed  by  accepted  the  £15  in  full  satisfaction  and  discharge  of  the  causes 
of  action,  might  be  restrained  from  relying  on  their  plea  or  setting 
up  the  payment  or  receipt,  on  the  ground  that  the  receipt  was  ob- 
tained by  fraud  on  the  part  of  the  company's  agents ;  upon  a 
demurrer  to  the  bill,  Vice-Chancellor  Sir  E.  T.  Kindersley  held, 

(1)  North  Union  V.  Bolton  and  Pres-  (3)  Warburtonv.  London  and  Black- 
ton  Bailw.  Co.,  3  Eailw.  Cas.  345.              wall  Eailw.  Co.,  1  Eaihv.  Cas.  558. 

(2)  lb. 


EAILWAT  COMPANIES,  909 

that  the  fraud  alleged  was  not  such  as  a  Court  of  Law  could  neces-      Part  I. 

Chapter  VII. 
sarily  deal  with,  and  that  the  plaintiffs  were  not  precluded  from      seot.  i. 

coming  to  the  Court  of  Chancery  by  reason  of  their  having  com- 
menced  the  action,  they  not  having  attempted  an  equitable  repli- 
cation ;  and  the  Court  overruled  the  demurrer,  and  also  held  that 
the  plaintiff  had  rightly  limited  the  prayer  of  his  bill  to  the  relief 
only  of  restraining  the  setting  up  in  the  action  the  receipt  in  full, 
and  that  it  was  no  objection  to  the  bill  that  the  plaintiffs  did  not 
ask  for  compensation  or  other  relief  in  Equity  (1).  But  where  a 
plaintiff  filed  a  bill  against  a  company,  in  which  he  alleged  that  he 
accepted  £400,  and  signed  a  receipt,  on  the  distinct  understanding 
that  he  would  not  be  thereby  precluded  from  demanding  further 
compensation  if  it  turned  out  that  his  injuries  were  more  serious 
than  was  supposed  at  that  time,  and  the  bill  prayed  that  the  com- 
pany might  be  restrained  from  relying  upon  a  plea  that  the  plaintiff 
had  accepted  the  £400  in  full  satisfaction  and  discharge  of  the 
plaintiff's  claim  ;  the  Lords  Justices  James  and  Mellish  held  (revers- 
ing a  decision  of  Vice-Chancellor  Malins),  that  if  the  facts  alleged 
by  the  plaintiff  were  time,  t,hey  would  be  an  answer  at  Law  to  the 
defendants'  plea  to  the  action  ;  and  that,  therefore,  the  bill  ought 
to  be  dismissed.  A  receipt  is  not  like  a  release  under  seal ;  it  is 
nothing  more  than  an  acknowledgment  that  the  money  expressed 
to  be  received  has  been  paid,  and  it  may  always  be  explained  by 
parol  evidence.  Lord  Justice  James  said,  "  The  case  appears  to 
have  been  considered  in  the  Court  below,  and  has  been  pressed 
upon  us  very  much  as  if  it  were  a  case  like  that  of  Stewart  y. 
Great  Western  Bailway  Company  (2),  in  which,  there  being  a  poor 
man  lying  suffering  from  a  railway  accident,  persons  officiously, 
on  behalf  of  the  railway  company,  went  to  him  and  got  him  to 
accept  a  small  and  almost  nominal  sum,  by  means  of  false  repre- 
sentation as  to  the  communications  which  had  been  made  about 
his  state — a  case  of  directly  fraudulent  practice  upon  the  man, 
and  a  directly  fraudulent  and  false  statement  made  to  him  to  in- 
duce him  to  enter  into  the  arrangement  which  was  there  made. 
Under  those  circumstances,  it  appears  to  me  it  was  a  matter  of 

(1)  Stewart  v.  Great  Western  Bailw.      S.  319  ;  13  L.  J.  (N.  S.)  79  ;  13  W.  B. 
Co.,  2  Dr.  &  Sm.  438  ;    2  De  G.  J.  &      907. 

(2)  Supra. 
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Part  I.      course  that  this  Court  should  not  relinquish  its  jurisdiction  to  deal 

Chapter  VII 

Sect.  1.      with  a  case  of  fraud  of  that  kind,  and  to  say  that  the  company 
was  not  entitled  to  use  for  any  purpose,  or  under  any  circum- 
stances, the  agreement  which  had  been  obtained  in  that  way.   But 
the  present  case  appears  to  me  one  totally  different  in  its  circum- 
stances.    The  plaintiff  is  a  gentleman  of  education,  a  gentleman 
of  skill,  describing  himself  as  a  civil  engineer,  as  having  been 
engaged  for  many  years  as  a  civil  engineer  under  a  great  railway 
contractor  in   Ireland  —  a   man,  therefore,  fully  capable,  unless 
weakened  by  illness  or  accident,  of  taking  care  of  himself  and 
understanding  what  was  done"  (1). 
The  Court  will      93.  Where  a  railway  company,  in  purchasing  land,  covenanted 
company         with  the  owner  not  to  build  upon  it  above  a  certain  height,  within 
buildmg  m      ^  given  distance  from  other  property  of  the  vendor,  and  the  com- 
covenant,  not-  pany  afterwards  obtained  an  Act  of  Parliament  empowering  them 

•withstanding  ,.,.  i/~i 

an  Act  subse-  to  Widen  their  line ;  the  Uourt  held,  nrst,  that  it  would  prevent 
obtained.  them  from  building  piers  more  than  the  limited  height  and  stand- 
ing within  the  limited  distance,  for  the  purpose  of  widening  their 
Where  the  ^'°^ '  secondly,  that  if  the  covenant  was  not  invalid  at  Law  as 
Court  refuses  being  against  public  policy,  the  Court  would  not  be  prevented 

to  6niorcG  & 

covenant         from  interfering  on  that  ground,  and  that  when  the  Court  refuses 
damage  would  to  enforce  a  covenant  because  the  damage  would  be  inappreciable 

abltr;::te  the  case  must  be  perfectly  clear  (2). 

must  be  perfectly  clear. 

The  Court  94.  The  Court  will  not,  by  an  interlocutory  injunction,  restrain 

&n  interlocu-    ^^  ^^t  the  Validity  of  which,  as  between  the  parties  to  the  suit, 

^^y^j^^'^o'^is  matter  of  doubt,  and  for  which,  if  wrongful,  the  plaintiff  can 

validity  of  the  obtain  adequate  compensation  in  damages  at  the  iiearing  of  the 
act  is,  as  be-  n  -i       i      •    •  •         •  r-  i     ^     i  t  •    ,i  •  ... 

tween  the        cause  ;  While  the  injunction,  it  granted,  would  inflict  serious  injury 

of  doubt"  an^  °^  the  party  sought  to  be  restrained ;  and  this  Court,  on  an  inter- 
for  which        locutory  motion  for  an  iniunction,  will  act  according  to  the  iustice 

there  can  be  •'  .  .  a  j 

adequate  com-  of  the  case,  as  ascertained  upon  the  evidence  before  it,  and  accord- 
ing to  the  comparative  injury  which  may  arise  from  granting  or 
withholding  the  injunction.  And  where  a  contractor  agreed  to 
execute  the  works  of  a  railway  within  a  certain  time,  and,  on  being 

(1)  Lee  V.  Lancashire  and  Yorkshire      Dover  Railw.  Co.,  11  Jur.  (K.  S.)380; 
iJa«7w.  (7o.,L.R.6Ch.527;19W.B.729.       2  De  G.  J.  &  S.  568 ;  v.  S.  G.,ante, 

(2)  Lloyd  V.  London,  Chatham,  and      p.  91. 
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paid  in  a  certain  manner,  and  under  a  condition  that  if  he  failed      Part  I. 
to  proceed  with  the  works  as  required  by  the  engineer  of  the  com-      gj-oT.  i. 
pany  the  contract  should  be  void,  and  the  implements  and  mate- 
rials  belonging  to  the  contractor   should  be  forfeited;  and  the 
contractor  did  not  satisfy  the  engineer  of  the  company,  and  the 
company  proceeded  to  take  possession  of  the  works,  and  the  con- 
tractor alleged  that  the  proper  payments  had  not  been  made  to 
him  ;  the  Lords  Justices,  affirming  a  decision  of  Vice-Chancellor  The  Court 
Sir  J.  Stuart,  held,  that  the  Court  would  not  restrain  the  com-  gtraiB  a  com- 
pany by  interlocutory  injunction  until  the  questions  between  the  {'g^^-^Qj^  "'*^'' 

company  and  the   contractor  were  decided.     But   Lord  Justice  injunction 

/  -iTTT  n  taking  posses- 

Knight  Bruce  (together  with  Lord  Justice  Turner),  thought  the  sion  of  works 

defendants  should  enter  into  an  undertaking  not  to  remove  any  aUeged^efault 
property  belonging  to  the  plaintiff,  if  it  could  be  worded  so  as  to  i°  «^  <^on- 
do  no  harm  (1).  And  where  a  contractor  agreed  to  buy  the  lands 
and  execute  the  works  for  a  railway  company,  the  company  being 
empowered  to  take  upon  themselves  the  performance  of  the  works, 
if  the  contractor,  in  the  judgment  of  the  engineer,  failed  in  due 
performance,  and  this  occurred,  as  the  company  alleged,  hand  fide; 
the  Lords  Justices  held,  that  the  Court  would  not  restrain  the  com- 
pany by  interlocutory  injunction  until  the  questions  between  the 
contractor  and  the  company  were  decided  (2).  Where  a  railway 
contractor,  employed  to  construct  the  lines  of  several  railway 
companies,  all  forming  part  of  the  same  railway  system,  employed 
an  engineer  and  paid  him  various  sums,  generally  on  account,  and 
these  payments  were  mostly  made  with  moneys  advanced  by  the 
plaintiff  company  to  the  contractor  for  the  specific  purpose  of  dis- 
charging their  debt  to  the  engineer,  and  the  sums  so  advanced  and 
paid  were  sufficient  to  pay  the  whole  of  that  debt ;  but  he,  the  engi- 
neer, however,  claimed  to  appropriate  the  payments  to  the  debts 
due  from  the  other  companies,  and  brought  an  action  against  the 
plaintiff  company  for  their  whole  debt ;  a  bill  against  the  engineer, 
the  contractor,  and  the  other  companies,  for  a  declaration  that 
the  engineer  was  not  at  liberty  so  to  appropriate  the  payments 
made  to  him,  for  an  account,  an  apportionment  (if  necessary),  of 

(V)  MunroY.Wivenhoe  and  Bright-  (2)  Oarrett  y.  Banstead  and  Epsom 

lingsea  Railw.  Co.,  11  Jur.  (N.  S.)  612 ;      Dmuns  Bailw.  Co.,  11  Jur.  (N.  S.)  591. 
13  W.  E.  880. 


912  RAILWAY  COMPANIES. 

PartI.      the  sums  paid  between  the  several  companies,  and  an  injunction 
Chapter  VII 

Seot.  1.    '  against  the  action,  is  demurrable,  as  the  question  of  appropriation 

might  have  been  raised  at  Common  Law ;  and  multifarious,  as  the 

other  companies  are  not  properly  parties  to  a  suit  between  the 

The  Court       company  and  those  it  employs  (1).     A  company  will  be  restrained 

company  from  ^J  injunction  from  selling  plant  belonging  to  a  contractor  who  has 

tractor's' plant  ^^^^^  default,  where  they  have  power  in  that  case  to  take  posses- 

where  they      gion  of  the  plant  at  a  valuation,  and  to  allow  it  in  account  with 

have  power  on  ... 

his  default  to  the  contractor,  and  have  also  power  to  use  it  in  the  construction 

sfor^t^'ereof     o^  the  line,  unless  it  appears  that  there  is  a  balance  of  account 
&c.,  unless       actually  due  from  the   contractor.      And  where   an   agreement 

balance  aetu-   between  a  railway  company  and  a  contractor  provided,  that  in  case 

ally  due  from  nni-i 

contractor.  the  contractor  should  be  guilty  of  any  delay  or  default  m  the  ful- 
filment of  the  contract,  the  company  might  take  the  execution  of 
the  works  out  of  his  hand,  and  might  use  all  or  any  of  his  plant, 
materials,  &c. ;  and  that,  in  addition  to  all  other  rights  and  reme- 
dies which  the  company  might  have  against  the  contractor,  the 
company  might  apply  any  moneys  to  which  the  contractor  would 
otherwise  be  entitled  under  his  contract  towards  satisfaction  of  all 
losses  or  expenses  occasioned  to  the  company  by  the  delay,  and 
that  all  the  plant,  &c.,  which  at  the  time  of  such  delay  or  default 
should  be  in  or  about  the  site  of  the  works,  should  thereupon 
become  the  absolute  property  of  the  company,  and  be  valued  or  sold, 
and  the  amount  of  such  valuation  or  sale  credited  to  the  contractor 
in  reduction  of  the  moneys  recoverable  from  him  by  the  company ; 
and  the  company  took  the  execution  of  the  works  out  of  the  con- 
tractor's hand  under  this  clause,  and  the  contractor  brought  an 
action  for  breach  of  contract,  which,  with  all  matters  in  difference 
between  the  parties,  was  referred  to  arbitration ;  the  Master  of  the 
EoUs,  Lord  Eomilly,  held,  that  the  plant  and  materials  did  not 
become  the  absolute  property  of  the  company  unless  loss  or 
expense  had  been  occasioned  to  them,  and  granted  an  interlocutory 
injunction  to  restrain  them  from  removing  and  selling  the  plant 
and  materials  pending  the  arbitration  (2).  Where  upon  the  face 
of  a  bill,  seeking  to  enforce  a  contract  between  a  contractor  and  a 

(1)  Aherystwith    and    Welsh  Coast      Junction  r,atlv\  Co.,  L.  R.  2  Eq.  358- 
Bailw.  Co.,  V.  Piercy,  2  H.  &  M.  713.       14  W.  E,  816. 

(2)  Garrett  v.  Salisbury  and  Dorset 
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railway  company,  it  appeared  that  a  part  of  the  consideration  for  Part  I. 
such  contract  was  a  grant  to  the  contractor  of  all  the  capital  of  seot.  i. 
the  company,  and  of  such  sums  of  money  as  they  were  entitled  to 
raise  under  their  borrowing  powers,  with  a  further  proviso,  that  a 
part  of  such  capital  so  to  be  granted  should  be  paid  for  in  the 
form  of  preference  shares,  the  creation  of  which  both  parties  knew 
to  be  ultra  vires  of  the  existing  powers  of  the  company  to  create  ; 
Vice-Chancellor  Sir  J.  Stuart  held,  that  this  was  not  a  ground  for 
demurrer  for  want  of  equity,  observing  that  he  could  not  say  that 
many  important  questions  might  not  arise  in  the  extraordinary 
case  set  out  by  the  bill,  and  that  such  a  question  as  to  the  rights 
of  parties  to  enter  into  those  contracts  was  too  important  to  decide 
on  demurrer  (1),  Where  a  contractor,  in  consideration  of  an 
advance  to  a  projected  railway  company,  obtained  from  the  pro- 
moters an  agreement  that  he  should  have  the  contract  to  make  the 
line,  and  this  agreement  was  afterwards  ratified  by  the  company, 
but  they  subsequently  gave  the  contract  to  another  contractor, 
who  had  knowledge  of  the  agreement  with  the  first  contractor; 
Vice-Chancellor  Sir  E.  Malins  allowed  demurrers  by  all  the  de- 
fendants to  a  bill  filed  by  the  first  contractor  against  the  company, 
the  promoters,  and  the  other  contractor,  for  specific  performance 
of  the  agreement,  and  for  an  injunction  to  restrain  the  company 
from  entering  into  any  contract  inconsistent  with  the  agreement 
made  with  the  plaintiff.  The  Vice-Chancellor  said,  the  authorities  There  is  no 
made  the  rule  quite  clear,  that  in  so  complicated  a  matter  as  the  formanoeofan 
construction  of  a  railway  the  Court  would  not  enforce  specific  S'greement  for 

•'  '■  the  construc- 

performance,  and  that  he  could  give  no  relief  here  without  running  tton  of  a 
directly  counter  to  those  authorities :  that  the  plaintiff's  proper 
remedy  was  an  action  for  damages  on  the  breach  of  contract,  and 
if  he  had  no  binding  contract  to  sue  upon,  that  was  his  own  look 
out  (2). 

95.  Where  a  landowner  agreed  to  sell  lands  to  a  railway  com-  if  a  party 
pany  for  a  fixed  sum,  the  company  agreeing  to  make,  for  the  ^ecfaitgree- 
convenience  of  the  landlord,  such  crossings  as  his  surveyor  should,  ment  as  to 

,  crossings  on  a 

within  one  month,  notify,  and  the  surveyor  did  jiot  notify  any  hne,  and 
crossings  until  two  months  afterwards;  the  Court  held,  that  it  tofallthrouo-h 

(1)  Pickering  v.  Ilfmcombe  Bailw.  Co.,  15  W.  E.  218. 
(2)  Oreenhill  v.  Isle  of  Wight  {Newport  Junction)  Railw.  Co.,  19  W.  R.  345. 

3  N 
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Paet  I.      would  not,  under  the  circumstances,  order  the  company  to  make  the 

Sect.  1.    "  crossings  notified  as  above  mentioned,  or  to  make  such  crossings 

claim  to  have  ^^  Were  proper  and  necessary  ;  and  that,  as  the  parties  had  agreed 

other  crossings  ^q  leave  matters  to  the  discretion  of  the  said  surveyor,  the  Court  had 

made  at  the  ^  _  _  j      • 

discretion  of    no  power  to  substitute  its  own  discretion  for  that  of  the  surveyor, 

to  set  up  '       so  as  to  order  the  construction  of  works,  though  such  might  appear 

undei-aeEaii-  *°  ^®  necessary  and  proper  (1).     And  where  a  person  has  made  a 

way  Acts  to  special  agreement  as  to  crossings  on  a  line  of  railway  running 
have  the  cross-    ^  =>  _     »        _  ^  & 

ings  made.       through  his  land,  if,  from  particular  circumstances,  that  agreement 

is  not  carried  into  effect,  he  cannot,  on  the  ground  of  any  general 
rights,  claim  to  have  any  other  crossings  made,  according  to  the 
discretion  of  the  Court,  for  that  would  be  to  get  the  Court  to  sub- 
stitute a  new  agreement,  not  to  enforce  the  performance  of  the 
original ;  nor  can  a  person  ^?ho  has  made  a  special  agreement  as  to 
crossings  on  a  line  of  railway,  and  who,  from  particular  circumstances, 
allows  that  agreement  to  fall  through,  afterwards  set  up  general 
rights  under  the  Eailway  Acts  to  have  other  crossings  made  (2). 
The  Court  96.  Where  a  railway  company  had  obstructed  an  alleged  public 

junction  to  right  of  way,  and  the  evidence  shewed  that  the  public  right  had 
obstauction  of  '^^^'^  ®°  dealt  with  that  it  had  been  lost,  or  that  it  was  doubtful, 
a  right  of  way,  upon  the  evidence,  whether  the  public  right  of  way  had  not  been 

■where  it  was        ^  .         .  .  .  . 

doubtful  extinguished  by  disuse,  and  obstruction,  and  did  not  establish  a 

public  right     private  right  of  way  ;  Vice- Chancellor  Sir  J.  Stuart  refused  an  in- 

no'**riv'  f"*^    junction  against  the  company,  and  left  the  plaintiff  to  pursue  his 

right  was  remedy  by  action  on  the  case,  under  the  provisions  of  the  Eailwavs 
established. 

Clauses  Act,  8  Vict.  c.  20  (3). 

97.  Where  by  a  clause  in  a  Eailway  Act,  after  reciting  to  the 
effect  that  the  proposed  line  skirted  the  sea,  and  would  obstruct 
tlie  traffic  between  the  sea  and  the  lauds  on  its  shore,  and  so  de- 
prive the  lands  of  their  natural  advantages  of  position  as  respected 
the  sea,  and  that  the  lands  abounded  with  minerals,  which  in  some 
cases  belonged  to  persons  not  owners  of  the  surface,  and  were  well 
situate  for  manufactories  and  other  purposes  of  commerce,  and 
that  it  was  desirable  to  give  facilities  of  access  between  the  lands 

(1)  Darnhy  v.  London,  Chatham,  (3)  Freeman  v.  Tottenham  and 
and  Dover  Railw.  Co.,  11  Jur.  (N.  S.)  Ilanqxtteml  Junction  Railw.  Co.,  11 
520,  L.  JJ. ;  L.  V^.  2  H.  L,  43.  Jur.  (N.  S.)  107  ;  13  W.  E.  335. 

(2)  lb. 
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and  the  sea,  and  from  the  sea  and  the  lands  on  the  seaward  side  of      Paet  I. 
the  line  to  parts  inland,  it  was  enacted  to  the  effect,  that  owners      ggcj,.  i. 


or  occupiers  of  any  lands,  manufactories,  or  mines,  lying  near  or 
adjoining  the  railway,  and  at  parts  adjacent,  might  at  any  time 
make  any  railways  across  the  railway  (not  crossing  it  on  a  level), 
and  use  them  "  for  the  benefit  of  themselves  and  of  all  and  every 
other  person  and  persons  to  whom  they  or  any  of  them  may 
from  time  to  time  give  leave,  and  in  such  way  and  for  such  pur- 
poses as  they  or  any  of  them  may  require  ;"  and  a  neighbouring 
landowner  proposed  to  construct  a  railway  on  his  own  land,  and  to 
carry  it  under  the  company's  railway,  and  to  use  it  as  a  public 
railway  for  general  traffic ;  the  Court  held,  that  he  was  entitled  so 
to  do,  and  that  the  clause  in  the  Act  did  not  restrict  the  use  of  the 
cross  railway  to  purposes  connected  with  the  more  convenient 
enjoyment  of  the  neighbouring  lands  (1). 

98.  Where,  in  pursuance  of  an  agreement  for  sale  to  a  railway  Vendor  has  a 

ji  1.  j?ii,i]j       liea  on  land 

company,  a  sum  is  awarded  as  purchase  money  ot  the  land,  and  a  f^j.  ^^j^^ 
further  sum  as  compensation  for  damages,  the  vendor  has  a  lien  ^^^'^^^^  ^^ 

'^  °  purchase 

on  the  land  in  respect  of  unpaid  compensation  as  well  as  purchase  money  and 

money,  and  he  is  entitled  to  enforce  that  right  by  a  sale  of  the  m  respect  of  ' 

land  (2) ;  and  an  entry  and  payment  into  Court  by  a  company  aaTeUaf^"" 

under  the  Lands  Clauses  Act,  s.  85,  do  not  deprive  the  vendor  of  purchase 

money; 
his  lien ;  nor  does  payment  of  money  as  security,  in  pursuance  of  and  entry  and 

an  agreement  entered  into  before  the  price  of  the  land  is  ascer-  comt'^do  not 

tained,  deprive  the  vendor  of  his  lien  (3) ;  and  the  rights  of  the  "^^P'^^e  vendor 

public  and  of  debenture  creditors,  and  others  claiming  under  the  does  payment 

IT  1      )    T        />  -1  °^  money  as 

company,  are  subordinate  to  the  vendors  Jien  lor  unpaid  purchase  security. 
money  (4).     Where  the  plaintiffs  had  been  declared  entitled  to  a  J-^^  uMcf  a^d 
lien  on  the  lands  of  two  companies,  and  default  was  made  by  one  °^  debenture 

creditors,  &c., 

of  the  companies,  and  shortly  afterwards  proceedings  in  the  suit  claiming 
were,  by  an  arbitrator's  award  (under  the  powers  of  an  Act),  stayed  pany  are'sub- 
as  against  the  other  company  only  ;  upon  a  petition  by  the  plain-  ordinate  to 
tiffs,  praying  that  the  amount  due   under  the  above  order  for 
principal,  interest,  and  costs,  might  be  raised  by  a  sale  of  the 
lands  of  the  former  company,  and  in  the  meantime  for  an  injunction 

(1)  Hughes  v.  Chester  and  Holyhead      Burdingford  Bailw.  Oo.,  35  Beav.  52  ; 
Railw.  Co.,  3  De  G.  F.  &  J.  352.  U  W.  R.  1S8. 

(2)  Walker  v.  Ware,  Hadham,  and  (3)  lb.  (4)  lb. 

3  N  2 


916  EATLWAY  COMPANIES. 

Part  I.      and  receiver,  and  other  relief;  it  was  held,  by  Vice-Chancellor  Sir  J. 
''sect'i.     '  Bacon,  that  the  Arbitration  Act  (the  London,  Chatham,  and  Dover 

Eailway  Arbitration  Act,  1869)  did  not  interfere  with  the  rightsof  the 

petitioners,  and  the  order  was  made  as  prayed  (1).  But  although 
a  vendor  of  land  to  a  railway  company,  whose  purchase  money 
is  unpaid,  is  entitled,  like  any  ordinary  vendor,  to  have  his  lien 
enforced  by  a  sale  of  the  land,  he  is  not  entitled  to  an  injunction  to 
restrain  the  company  until  sale  from  making  use  of  the  land  which 
he  had  sold  to  them  (2).  In  this  case,  a  person  who  had  sold 
to  a  railway  company  some  land  over  which  the  railway  had  been 
made  and  opened,  obtained  a  decree  ordering  specific  performance, 
and  declaring  his  lien  for  the  balance  of  purchase  money;  the 
company  having  become  insolvent,  an  order  was  made  by  Vice- 
Chancellor  Sir  W.  M.  James,  on  the  petition  of  the  vendor,  for  sale 
of  the  land  and  payment  of  the  deficiency,  and  for  an  injunction 
restraining  the  company,  until  payment,  from  running  any  engines 
over,  or  otherwise  using  or  continuing  in  possession  of,  the  land ; 
it  was  held  by  Lord  Justice  Sir  G.  M.  Giffard,  varying  the  order, 
that  an  injunction  was  not  the  proper  form  of  relief,  as  it  would  make 
the  land  useless  to  both  parties,  and  the  order  for  an  injunction  was 
therefore  discharged,  and  an  order  made  for  a  receiver,  with  a 
direction  to  the  company  to  give  him  immediate  possession.  When 
land  purchased  by  a  railway  company  is  sold  to  enforce  the  vendor's 
lien  for  unpaid  purchase  money,  it  is  sold  freed  and  discharged 
from  all  conceivable  claims  on  the  part  of  the  company,  and  from 
all  conceivable  claims  on  the  part  of  the  public,  as  claiming  through 
the  company  (3). 
Debentures  99.  Where  a  railway  company  in  a  colony,  being  also  a  land  com- 
iharge'iMhe  V^^J'  baving  had  transferred  to  them  by  agreement,  and  an  Act  of 
nature  of  an  Parliament  confirming  the  same,  the  undertaking,  and  also  the 
mortgage  on  lands  of  another  railway  company,  with  power  to  appropriate  such 
pany'^;  holders  lands  to  their  shareholders,  issued  debentures  (called  mortgage  de- 
(here)°to?e-     bentures),  whereby  the  company,  for  securing  an  advance  made  to 

(1)  St.  Qermans  {Earl)  v.    Crystal  09  L.  J.  (Oh.)  522  ;  23  L.  T.  (M.  S.)  96 ; 
Palace  Railw.  Co.,  L.  R.  11  Eq.  568.  L.  E.   8  Eq.  Cu3  ;  Keane  v.  Athenry 

(2)  Munns  v.  Jsle  of  Wight  Bailw.  and  Ennis  Junction  Railw.  Co.,  19  W. 
Co.,  h.  R.  5  Ch.  414;  18  W.  R.  781 :  E.  43,  318. 

(3)  lb. 
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them,  granted  to  the  debenture  holders  their  "  undertaking,  and      Paet  I. 
all  moneys  to  arise  from  the  sale  of  the  lands  of  the  company  for      seot.  i. 
the  time  being,''  and  all  future  calls  and  tolls,  and  all  their  engines,  gtrain  sale  of 
&c.,  STOods  and  chattels,  with  a  proviso  on  non-payment,  for  entry  lands  by  .judg- 

'°  ^  .  '^   •'  ini      '"^°*'  creditors 

by  the  debenture  holders  "  upon  the  receipt  of  the  proceeds  of  sale,  of  company, 
tolls,  calls,  &c.,"  and  upon  the  absolute  possession  of  the  engines,  ^"proowds  of 
&c.,  goods  and  chattels  of  the  company,  and  the  road  and  the^'*^^°^^^"'^^- 
control  thereof;  and  with  a  further  proviso  "that  nothing  therein 
contained  should  be  held  to  limit  the  power  of  sale  or  appropria- 
tion by  the  company  of  any  of  the  lands  of  the  company,  nor 
constitute  a  charge  upon  the  same ;"  the  Privy  Council,  affirming 
the  decision  of  the  Courts  below,  held,  first,  that  such  debentures 
did  not  constitute  a  charge  in  the  nature  of  an  equitable  mortgage 
on  the  lands  of  the  company,  so  as  to  entitle  the  debenture  holders 
to  restrain  the  sale  of  such  lands  by  judgment  creditors  of  the 
company  under  an  execution,  nor  give  them  any  title  to  the  pro- 
ceeds of  the  lands  when  sold ;  secondly,  that  as  judgment  creditors 
under  an  execution  take  the  precise  interest,  and  no  more,  which 
the  debtor  possesses  in  the  property  seized,  the  sale  being  a  sale 
by  the  law  and  not  by  the  company,  such  judgment  creditors  took 
the  lands  subject  to  any  incumbrances,  legal  or  equitable,  that 
they  were  subject  to  in  the  hands  of  the  company  (1). 

100.  Arailway  company  will  not  be  restrained  by  injunction  from  A  railway 
making  a  deviation  within  its  powers  of  deviation,  if  the  informa-  not  be  re- 
tion  or  bill  against  them  does  not  charge  them  with  capriciously  taking  a'^de^ 
using  their  powers  of  deviation,  or  with  exceeding  their  powers ;  yiat'oi^  within 
and  if  no  evidence  is  given  to  shew  that  if  the  deviation  was  made  unless  charged 
the  line  could  be  constructed  in  any  better  way  than  that  proposed  misly*u£iig^or 
by  the  company  (2).  -^-f  g  ' 

101.  Where  plaintiffs  filed  a  bill  against  a  railway  company, 
making  two  of  the  shareholders  only  defendants,  but  stating  them 
to  be  so  made  as  representatives  of  the  other  shareholders,  and 
prayed  an  injunction  against  the  said  two  shareholders  as  repre- 
sentatives of  the  rest,  and  went  on  to  pray  the  same  against  all 
others  the  holders   of  certain   shares   of   the   company;    Vice- 

(1)  WickhamY.  New  Brunswick  and  (2)  Att.-Oen.    v.     Great     Western 

Canada  Bailw.  Co.,  L,  E.  1  P.  0.  64 ;      Bailw,  Co.,  14  W.  E.  726. 
12  Jur.  (ST.  S.)  34. 
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Part  I.      Chancellor  Sir  J.  Stuart,  observing  that  there  was  an  inaccuracy  in 

Sect.  1.      the  latter  portion  of  the  prayer,  held,  that  it  was  not  such  an 

"~  inaccuracy  as  would  justify  the  Cou.rt  ia  allowing  a  demurrer  for 

want  of  parties  (1). 

Tlie  Court  will      102.  Where  a  householder  filed  a  bill  against  a  railway  company 

direct  com-        „  ..  .,  .,  „  ,.  .i.i.  i 

panv  to  give  for  an  mjunction  to  restrain  them  trom  proceeding  ^vlth  their  works 
plaintiff  filing  ^°  ^^^  detriment  of  his  premises,  until  they  should  have  properly 
a  liili  to  re-      entitled  themselves  to  do  so,  and  the  company  had  put  up  such  a 

si  ram  aetri-  x       ./  i  x 


nieut  by  the     hoarding  as  prevented  him  from  inspecting  the  progress  of  the 

works,  for  the  worlis ;  an  order  was  made  by  Vice-Ohancellor  Sir  W.  P.  Wood  that 

msijMioUon        ^^^  Company  should  give  access  to  him,  his  surveyors  and  builders, 

to  go  and  view  the  works  in  the  construction  of  the  railway, 

carried  on  close  to  his  hoase  and  premises,  at  all  reasonable  times 

of  the  day,  upon  his  giving  half  an  hour's  notice  of  his  desire  to 

do  so  (2). 

Land  required      103.  Where  a  railway  company  bought  from  the  plaintiff  a 

compellabre      Small  piece  of  land,  the  whole  of  which,  according  to  their  original 

aocommodii-     plan,  would  have  been  covered  by  the  embankment  of  the  railway ; 

tion  works  is     ^        '  •'  •'  ' 

not  super-       and  being  obliged  to  provide  a  communication  between  severed 

iiuous  land 

within  8  Vict,  lands  of  another  landowner,  the  company  altered  their  levels  so  as 
127  i28rand  ^^  narrow  the  embankment  and  leave  unoccupied  a  strip  of  the 
f  ^^'^^iH  4^  isind  purchased  from  the  plaintiff;  and  this  strip  they  turned  into 
68).  a  road  for  the  use  of  the  other  landowner ;  and  the  plaintiff  there- 

upon, before  the  period  named  for  the  sale  of  superfluous  lands  had 
arrived,  filed  his  bill  to  enforce  a  right  of  pre-emption  as  to  the 
strip,  and  for  an  injunction  to  restrain  the  selling  or  disposing  of 
the  land,  and  from  allowing  ^it  to  be  used  as  such  proposed  road^ 
the  Lords  Justices  held,  reversing  the  decision  of  Vice-Chaneellor 
Sir  J.  Stuart,  that  the  land  was  not  superfluous  land,  for  that  the 
making  accommodation  works,  which  the  company  were  com- 
pellable to  make,  was  one  of  the  purposes  of  their  Acts,  and  that 
the  plaintiff,  therefore,  had  no  title  to  relief.  But  they  held 
(agreeing  with  the  Court  below)  that  the  suit  was  not  premature, 
for  that  if  the  making  the  road  had  not  been  one  of  the  pur- 
poses of  the  Acts  the  permanent  dedication  of  the  land  to  that 
purpose  would  have  established  the  land  to  be  superfluous  laud, 

(1)  Pickering  v.  Ilfracombe  JRailw.  (2)  Saul  v.  Metropolitan  Bailw.  Co. 

Co.,  15  W.  E.  21H.  IC  L.  T,  (N.  S.)  169. 
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so  as  to  entitle  the  plaintiff  at  once  to  enforce  his  right  of  pre-      Part  I. 

^  b  r        Chapter  VII. 

emption  (1).  Sect.  1. 

104.  Where  the  justices  of  the  peace  have  jurisdiction  to  com-  ^j^ere  justices 

pel  the  construction  of  accommodation  works  by  a  railway  com-  havejiuisdio- 
^  .  tioi  t"  compel 

pany,  or  to  enable  the  landowner  himself  to  construct  them,  there  construction  of 

must  be  some  special  ground,  such  as  contract,  or  that  the  com-  tio^  ^orks, 

pany  are  exceeding   or  abusing  their  parliamentary  powers,  to  *'^®  Interfere 

induce  the  Court  to  interfere.     Insufficiency  of  drainage  works,  unless  there 

are  special 
such  as  to  cause  the  flooding  of  the  plaintiff's  land  (the  railway  grounds,  as 

having  been  constructed  twenty-eight  years),  is  not  a  sufficient  ^'^^^g  „{ 
ground  for  the  interference  of  the  Court ;  nor  will  it,  in  such  a  case,  ''°2^^^~^'^of 
go  into  the  question  of  the  magnitude  of  the  damage  caused ;  so  held  drainage,  held 
by  Vice-Ghancellor  Sir  E.  Malins,  in  a  suit  by  the  owner  of  an  sufBcient 
estate  to  restrain  a  company  from  permitting  the  water  intercepted  ^'^™" 
by  their  works  from  flowing  over  the  plaintiff's  land  without  proper 
channels  or  watercourses  for  carrying  off  the  same,  and  for  da- 
mages (2).     The  Yice-Chancellor,  on  dismissing  the  bill,  said  he 
thought  it  highly  inexpedient  that  this  Court  should  hold  out  en- 
couragement to  every  vexatious  and  litigious  landowner  who  has  a 
trifling  evil  of  this  kind  to  complain  of,  and  who,  instead  of  going  to 
the  tribunal  pointed  out  by  the  Legislature,  should  harass  his  oppo- 
nents by  a  Chancery  suit  to  do  that  which  would  be  done  much  better 
by  the  justices,  and  which  this  Court  could  not  satisfactorily  do. 

105.  Where  a  bill  is  filed  at  the  relation  of  the  conservators  Upon  a  biU  by 
of  a  river  to  prevent  interference  with  the  water,  the  Court,  regard-  '^\  nver,  tiie 

ins  the  conservators  as  public  officers,  will,  prima  facie,  accept  as  Court  mil. 
o  -t  '  '   J.  ./         '  r         prima  jacie, 

true  their  statement  that  the  injury  is  important.    And  where  a  accept  as  true 
railway  company  proposed  to  take  water  from  a  river  (the  Cam)  ment  tiiat  the 
crossed  by  their  line,  for  use  at  a  station  some  distance  off,  to  the  poi^tant.^  ^^' 
amount  of  100,000  gallons  a  day,  and  the  river  was  only  made 
navigable  by  locks,  and  though  the  flow  of  water  was  many  mil- 
lions of  gallons  daily,  the  supply  in  the  river  was  seldom  sufficient 
for  the  purposes  of  the  navigation ;  Lord  Chancellor  Hatherley  held, 
affirming  a  decision  of  the  Master  of  the  KoUs,  that  this  was  enough 
to  justify  the  apprehensions  of  the  conservators,  and  an  injunction 

(1)  Beauchamp    (^EarV)    v.     Oreat  (2)  Hood  v.  North-Eastern   liailw. 

Western Bailw.  Co.,  L.  K.  3  Oh.  745  ;  16       Co.,  L.  R.  11  Eq.  116  ;  19  W.  R.  266  ; 
W.  R.  241.  1155 ;  19  L.  T.  CN.S  )  189.      23  L.  T.  (N.  S.)  433. 
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Part  I.      was  granted  to  restrain  the  defendants  taking  the  water  from  the 
Chapter  VII.    .  .        . 

Seot.  1.      river  for  the  use  of  the  station  (1). 

When  a  rail-        106.  When  a  railway  company  have  filed  a  scheme  of  arrange- 

h^m&^T''^  ment  with  their  creditors  under  the  Eailway  Companies  Act,  1867 

scheme  of       (30  &  31  Vict.  c.  127),  and  it  has  been  confirmed  by  the  Court 

undeAhe        and  enrolled,  a  debenture  holder,  who  is  one  of  a  class  which  is 

panirj^Act"'""  '^o'^^^'i  ^7  ^^^  Scheme,  is  not  entitled  to  enforce  a  judgment  which 

1867,  and  it  is  he  obtained  against  the  company  in  respect  of  his  debenture  before 

confirmed  and  .  jr      ./  r 

enrolled,  a  the  filing  of  the  Scheme.  The  judgment  is  merely  one  of  the 
holder  is  not  remedies  for  enforcing  payment  of  the  debenture,  and  the  deben- 
enfoiTO  *°  d  *"^®  holder,  being  bound  by  the  scheme  in  that  character,  can 
ment  obtained  have  no  independent  rights  as  a  judgment  creditor  (2).  The  Lords 
the  scheme.  Justices  (affirming  a  decision  of  Vice-Chancellor  Sir  E.  Malins,  and 
dismissing  an  appeal  with  costs)  said  that  the  defendant,  the  deben- 
ture holder,  was  one  of  the  class  included  in  sect.  10  of  the  Act. 
A  scheme  of  arrangement  under  the  Railway  Companies  Act,  1867, 
is  not,  by  sect.  18,  made  binding  upon  unpaid  landowners  or  general 
creditors  of  the  company,  but  only  on  persons  who  have  assented 
thereto,  or  are  members  of  classes  which,  under  the  previous  sec- 
tions of  the  Act,  have  become  bound  by  the  assent  of  the  requisite 
majorities  (3).  The  Court  has,  however,  jurisdiction  under  sects. 
7  and  9,  to  restrain  proceedings  by  creditors  or  unpaid  landownei-s 
during  the  maturing  of  the  scheme  (4).  But  the  Court  will  not 
restrain  proceedings  by  a  creditor  or  unpaid  landowner  unless  the 
scheme  makes  reasonable  provision  for  the  payment  of  claims  of 
creditors  and  landowners  (5).  Notwithstanding  sect.  17  of  the 
30  &  31  Vict.  c.  127,  a  scheme  filed  under  that  Act,  but  not  con- 
firmed within  three  months,  will,  until  the  application  for  con- 
firmation has  been  heard,  be  considered  as  still  pending,  so  far  as 
regards  the  protection  by  interim  order  against  creditors  afforded 
by  sect.  7.  But  that  protection  will  not  be  afforded  against  a 
suit  for  specific  performance  before  decree  by  an  unpaid  land- 
owner, except  upon  the  terms  of  the  company  submitting  to  a 

(1)  Att.-Oen.    V.     Oreat    Eastern      545 ;  v.  S.  C.  p.  189,  o;ife 

Railw.  Co.,  19  W.  K.  788.  (3)  Camh-iaii    Baihv.    Co.,    In   re, 

(2)  Potteries,  Shrewsbury,  and  North      L.  R.  3  Ch.  278;  37  L.  J.  (Ch.)  409; 
Wales  Bailw.  Co.  v.  Minor,  19  W.  E.      16  W.  K.  346;  18  L.  T.  (N.   S.)  522. 

883  ;  18  W.   n.  87 ;  21  L.  T.  (N,  S.)  (4)  lb.  (5)  lb.  " 
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decree  in  the  suit  (1).  The  Eailway  Companies  Act,  1867,  s.  9,  Part  i. 
provides  that  after  publication  of  notice  of  filing  a  scheme  by  an  seot.  i. 
insolyent  railway  company,  no  process  against  the  property  of  the 
company  shall  be  available  without  leave  of  the  Court ;  Vice-Chan- 
cellor  Sir  G.  M.  Giffard  held,  that  this  section  enables  the  Court 
to  restrain  a  creditor  who  has  recovered  judgment  in  a  scire  facias 
against  a  shareholder  from  issuing  execution  (2).  When  a  scheme 
of  arrangement  between  a  railway  company  and  their  creditors 
had  been  confirmed,  enrolment  of  the  confirmation  order  was  re- 
strained on  the  application  of  outside  creditors,  who  had,  within 
thirty  days  from  the  date  of  the  order,  set  down  a  motion  for  leave 
to  file  a  petition  for  a  rehearing  (3).  The  Cambrian  Eailway 
Company's  Act,  1868,  sect.  36,  restrains  the  commencement  or 
continuance  of  actions  and  suits  against  the  company  by  creditors 
except  with  leave  of  the  Court.  The  Court  will  not  in-  general 
give  leave  unless  it  is  shewn  that  the  company  have  money  appli- 
cable to  the  payment  and  refuse  to  pay  (4).  Where  a  railway 
company  was  being  w"ound  up,  and  the  contractor  for  the  line 
brought  an  action,  after  the  winding-up  order,  to  recover  his  con- 
tract money,  Vice-Chancellor  Sir  E.  Malins  held,  upon  sects.  87  and 
163  of  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  that  he  had 
no  priority  over  other  creditors,  and,  upon  motion,  restrained  the 
action  (5). 

107.  Where  a  railway  company  entered  into  a  contract  for  the 
construction  of  an  extension  of  their  railway,  and  the  contractors 
were  bound  to  complete  the  extension  by  the  31st  of  December, 
1867,  and  until  completion  to  pay  to  the  directors  of  the  company 
interest  on  so  much  of  the  extension  capital  as  should  from  time  to 
time  be  called  and  paid  up ;  but  if  any  delay  in  delivering  pos- 
session of  the  land  to  the  contractors  should  render  it  impracticable 
to  complete  the  extension  by  the  time  appointed,  such  allowance 
was  to  be  made  to  the  contractors  as  should  be  equivalent  to  the 
interest  payable  by  them  for  the  period  of  the  delay  so  occasioned ; 

(1)  Sohertsonv.Wrexham, Mold,  and  (3)  Id.  L.  R.  6  Bq.  615. 

O.  Quay  Bailw.  Go.,  17  W.  R.  137.  (4)  Parry,  In  re,  18  W.  R.  416 ; 

(2)  Devon  and  Somerset  Bailw.  Co.,      22  L  T.  (N.  S.)  116. 

In  re,  L.  R.  6  Bq.  610  ;  37  L.  J.  (Ch.)  (5)  South  Easternof  Portugal  Bailw. 

914 ;  18  L.  T.  (N.  S.)  631 ;  17  W.  R.      Co.,  In  re,  17  W.  R.  982. 

133. 
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Pabt  I.      and  tlie  company's  Acts  prohibited  the  payment  of  diyidends  out 
Sect'  1.      ^^  capital,  and  a  subsequent  Act  enacted  that  all  moneys  paid  by 
the  contractors  in  respect  of  non-completion  should  be  carried  to 
revenue  account,  and  be  applicable  to  the  payment  of  dividends  oa 
the  extension  capital,  and  the  extension  was  not  completed  on  the 
31st  of  December,  1868,  and  accordingly  the  contractors  paid  to 
the  directors  £42,600  in  respect  of  the  half-year  ending  on  that 
day  ;  but  the  directors,  admitting  that  the  delay  was  attributable 
to  the  company's  default  in  delivering  possession  of  the  land,  had 
repaid,  or  were  about  to  repay,  this  sum  to  the  contractors  out  of 
capital ;  Vice-Chancellor  Sir  W.  M.  James  held,  that  the  £42,600 
were  not  really  "  moneys  paid  by  the  contractors  in  respect  of  non- 
completion,"  and  that  to  apply  this  sum  in  payment  of  dividends 
would  be  a  violation  of  the  statutory  prohibitions  against  paying 
dividends  out  of  capital,  and  the  company  and  its  directors  were 
accordingly  restrained  by  injunction  from  so  applying  them  (1). 
The  Court  will  Where  a  railway  company  were  possessed  of  considerable  surplus 
payment  of      lands,  which   by  Act  were  exempted  from  the  operation  of  the 
oflapital  °"*  ^^^^^  Clauses  Consolidation  Act,  1845,  and  of  which  they  were 
moneya,  both    empowered  to  hold,  let,  and  grant  leases,  and  it  was  considered 

to  the  extent  ^  '         '  &  ' 

of  the  differ-  unadvisable  to  sell  until  they  should  be  further  increased  in  value, 

the  net  rent  ^nd  on  two  Separate  occasions,  in  the  half-yearly  accounts  of  the 

tuf  Unoom  Company,  the  amount  available  for  dividend  was  increased  by  a 

of  surplus  sum  in  excess  of  the  total  net  rental  of  the  surplus  lands  to  repre- 

land,  &c.,  and  .  /.i- 

to  the  extent    sent  profit  in  respect  oi  the  increased  value  of  the  lands,  and  so  as 

turaHn^rease  ^0  make  a  fair  adjustment  of  such  profit  between  the  present  and 

™  ™^"'' °^ ''^^  future  proprietors  of  shares,  and  a  dividend  to  the  full  extent  of 

the  amount  certified  to  be  available  was  on  each  occasion  declared 

by  the  general  meeting,  and  subsequently  paid;  on  a  bill  by  a 

deferred  shareholder  who  had  not  participated,  praying  (inter  alia) 

that  the  defendants  might  be  restrained  from  distributing  by  way 

of  dividend  any  capital  moneys  of  the    company,  either  to    the 

extent  of  the  difference  between  the  said  net  total  rent  and  the 

conjectural  income  of  the  conjectural  value  of  the  said  surplus 

land,  or  to  the  extent  of  the  conjectural  increase  in  value  of 

such  lands,  or  to  any  other  extent  whatever ;  Vice-Chaucellor  Sir 

(1)  Salisburij  v.  Metropolitan  Railw.  Co.,  38  L.  J.  (Ch.)  249;  20  L.  T. 
(N.  S.)  72. 
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W,  M.  James  held,  that  such  payments  of  dividend  were  breaches      Part  I. 

,.  ,.  ,,  ,.      ,   ,,  ChapteeVII. 

01  trust,  and  that  the  directors  were  liable  to  reiund  the  moneys      sj5t;T.  i. 


improperly  paid,  with  interest  at  4  per  cent,  per  annum  from  the  "^ 
respective  times  of  payment,  without  prejudice  to  any  right  the 
directors  might  have  to  recover  the  moneys  from  the  shareholders 
to  whom  they  had  been  so  paid  (1). 

108.  A  simple  contract  creditor  of  a  company  (having  no  mort-  A  simple  con- 

,.  1  -N  .  tract  creditor 

gage  or  other  security,  and  not  having  taken  out  execution)  cannot  of  a  company 

sustain  a  bill  to  restrain  the  company  from  dealing  with  their  l^^^°  dealing 
assets  as  they  please,  on  the  ground  that  they  are  diminishing  the  with  the 
fund  for  payment  of  his  debt  (2).  A  shareholder  in  a  company 
who  seeks  to  restrain  the  company  from  doing  an  act  ultra  vires 
must  shew,  by  distinct  and  definite  averments,  the  illegality  of  the 
act  (3).  Where  a  company  have  paid  for  things  properly  charge- 
able to  capital  out  of  revenue,  they  are  justified  in  recouping  the 
revenue  account  at  a  subsequent  time  out  of  capital,  and  may,  if 
necessary,  raise  fresh  capital  under  their  borrowing  powers  for  that 
purpose  (4). 

109.  A  railway  company,  in  1856,  took  possession  of  a  meadow.  The  owner  of 

a  large  part  of  which  belonged  to  one  owner,  and  a  small  part  to  i^nd,  the  rest 

another,  who  did  not  know  the  position  or  the  exact  extent  of  his?'^^^!''!^''^? 
'  t^  been  taken  by 

land.     The  company,  in  1859,  took  a  conveyance  of  the  large  part,  ^  railway  com- 
pany, is  en- 
on  which  conveyance  the  extent  of  the  small  part  was  stated.     The  titled  to  an 

company  did  not  pay  for  the  small . part,,  and  the  owner,  in  1868,  restrainttie" 

brought  an  ejectment  against  the  company,  obtained  judgment,  and  disturbance  of 

was  put  iato  possession.     His  possession  was  disturbed  by  the  com-  Company 

pany,  and  he  filed  a  bill  to  restrain  them ;  thereupon  the  company  proeeedL"- 

offered  to  pay  the  value  of  the  land  as  in  1856,  and  interest  thereon,  (J^ei'e)  on  an 
■■■    •'  old  notice  to 

which  the  landowner  refused.  The  company  then  [i.e.,  in  1870)  treat. 
produced  a  notice  to  treat,  given  in  1856,  and  gave  notice  of  their 
intention  to  proceed  under  that  notice.  The  landowner  filed  a 
second  bill  to  restrain  them.  The  Lord  Chancellor,  Lord  Hatherley, 
and  Lord  Justice  James  held,  reversing  a  decision  of  Vice-Chan- 
cellor  Malins,  that  under  the  circumstances,  the  company  was  not 

(I)  Salisbury  v.  Metropolitan  Eailw.  (2)  Mills   v.    Northern    Bailw.    of 

Co.,  18  W.  E.  974 ;  22  L.  T.  (N.  S.)  Buenos  Ayres  Co.,  L.  R.  5  Ch.  621 ; 

839 ;   0.  Evans  v.  Coventry,  8  De  G.  M.  19  W.  E.  171. 

&  G.  835 ;  5  W.  E.  187,  436.  (3)  lb.                      (4)  lb. 
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Pabt  I.      entitled  to  proceed  under  the  notice  to  treat ;  and  that,  under  the 
Sect.  1.      circumstances,  there  had  been  no  mistake  or  inadvertence,  so  as  to 
bring  the  case  under  the  Lands  Clauses  Act,  sect.  124.     And  the 
plaintiff  submitting  to  have  the  land  valued,  and  the  defendants 
preferring  such  a  decree  to  an  injunction,  an  inquiry  waa  directed 
as  to  the  then  present  value  of  the  land,  and  the  mesne  profits  for 
six  years,  and  payment  by  the  company  accordingly  (1).    Lord 
Chancellor  Hatherley  said,   that  the   defendants  set  all  law  at 
defiance,  and  after  the  plaintiff  had  been  put  into  possession  under 
the  judgment  in  ejectment,  still  continued  to  run  their  trains  over 
the  land.     And  he  said,  "  Of  course,  in  such  cases  an  injunction  as 
to  user  of  a  railway  is  a  serious  matter.     With  regard  to  what  is 
said  as  to  public  interests,  I  am  not  inclined  to  listen  to  any  sug- 
gestion of  public  interest  as  against  private  rights  acquired  in  a 
Theinterestof  lawful  way.     I  do  not  think  that  the  interest  of  the  public  in  using 
not  to  be  up-    Something  that  is  provided  for  their  convenience  is  to  be  upheld  at 
priTOofsaTin"-*^®  price  of  Saying  that  property  is  to  be  confiscated  for  that 
that  property  purpose.     A  man  who  comes  to  this  Court  is  entitled  to  have  his 

is  to  be  con- 
fiscated, rights  ascertained  and  enforced,  however  inconvenient  it  may  be 

to  third  persons,  to  whom  the  use  of  his  property  may  be  very 

convenient.'' 

110.  A  person  may  be  an  adjoining  owner  to  superfluous  lands 

within  8  Yict.  c.  18,  s.  128,  although  he  purchased  such  adjoining 

lands  from  the  company  itself.     It  would  not  be  sufficient  if  his 

lands  only  touched  the  superfluous  lands  at  a  point  (2).     To  bring 

lands  within  the  exception  in  sect.  128,  as  within  a  town,  they  must 

be  encompassed  by  the  buildings  constituting  the  town,  and  they 

will  not  be  brought  within  the  exception  as  "  used  for  building 

purposes,"  merely  by  being  marked  out  in  plots  for,  and  by  being 

capable  of  being  used  for  building  purposes,  but  must  be  connected 

All  adjoining  with  building  purposes  (3).     All  adjoining  proprietors  have  equal 

land  have       rights  of  pre-emption,  and  if  a  decree  is  made  in  favour  of  one 

pre-tmpfe)n°^o"^y'  ^^  inquiry  will  still  be  directed  whether  there  is  any  other 

(1)  Stretton  v.   Oreaf   Western  and  (2)  London     and     South    Western 

Brentford  Railw.  Co.,  L.  E.  5  CL  Eailw.  Co.  v.  £^ac^•TO07■e,  L.E.  4  H.L. 
751 ;  18  W.  R.  1078  ;  23  h.  T.  (N.  S.)  610;  39  L.  J.  (Ch.)  713;  23  L.  T. 
379.  (N.  S.)  504. 

(3)  lb. 
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adjoining  owner  who  is  entitled  to  claim  (1).  The  right  of  an  Part  I. 
adjoining  owner  to  claim  pre-emption  of  superfluous  lands  arises,  guoT.  i. 
if  within  the  ten  years  allowed  by  the  Act  the  company  attempts  ^^^^^  ^^^^ 
to  sell  such  lands ;  and  a  description  in  their  advertisements  of  127, 128,  of 

T        1       1    !i    •  iv>    ■  111    Lands  Clauses 

sale  of  lands  "  as  surplus  lands  is  sufiicient  to  stamp  the  lands  Consolidation 
with  the  character  of  superfluous  lands.  And  the  existence  of  a  .  '  „,  , 
boundary  wall  between  the  superfluous  and  adjoining  lands  does  as "  surplus 

T    •    •  cT-'ip  •        /(->\        lands "  stamps 

not  deprive  the  adjoining  owner  of  his  right  of  pre-emption  (2).      them  as  super- 
Ill.  On  an  amalgamation  of  railway  companies  under  an  Act    "°^  ""^  ^' 
of  Parliament,  some  of  the  holders  of  guaranteed  shares  in  one  of 
the  original   companies  filed  a   bill  complaining  of  certain   de- 
ductions made  from  the  receipts  credited  in  this,  the  C.  company's 
revenue  account,  owing  to  certain  alleged  improper  charges  upon 
traffic  made  by  the  directors  of  another  of  the  amalgamated  com- 
panies to  the  prejudice  of  the  C.  shareholders,  and  praying  for  an 
injunction  and  an  account ;  Vice-Chancellor  Sir  W.  M.  James  held,  The  Coui-t 
that  the  question  being  merely  one  of  account  as  between  two  fere,  upon  a 
classes  of  shareholders,  for  the  determination  of  which  the  Act  of  ^^  account 

Parliament  had  provided  sufficient  machinery  by  means  of  arbi-  between  dif- 
ferent classes 
tration,  the  Court  would  not  interfere,  and  the  bill  was  dismisspd  of  share- 

with  costs  (3)  ;  nor  will  the  Court  grant  an  injunction  to  restrain  an  Act 'has 

the  declaration  of  a  dividend  on  the  ground  that  the  dividend  so  P^^'^'^'^  *''^ 

to  be  declared  was  calculated  upon  an  erroneous  principle  with  arbitration : 

nor  where  the 

reference  to   various  accounts   ot   several  amalgamated  lines  of  principle  in 

railway,  and  the  profits  realized,  where  the  same  principle  as  to  tccount*s  has 

the  matters  of  account  had   been   adopted  and  acted  upon  for  ^^^^  J'^^^ 

^        _  ^  upon  for  seve- 

several    successive    years,  and  acquiesced  in  by   the  respective  lai  years  and 
1         111         / .  \  acquiesced  in. 

shareholders  (4). 

112.  A  promise  by  directors  to  perform  their  services  gratui-  A  promise  by 

tously  is  a  mere  nudum  factum,  and  does  not  prevent  them  from  perform  ser- 

recovering  the  salaries  allotted  to  them  under  a  previous  binding  tuito,if[%3 

agreement  (5).     When  a  bill  depends  for  its  equity  on  a  promise  nudum 
,  _.  r>-n-.ii  pactum. 

which  at  first  was  voluntary,  a  Court  oi  Jiiquity  will  not  assume  that 

{I)  London     and    South     Western  Co.,  39  L.  J.  (Ch.)  562;  18  W.  E.  825; 

Railw.  Co.  V.  Blachmore,  L.  E.  4  H.  L.  22  L.  T.  (N.  S.)  781. 

610;  39  L.  J.   (Oh.)   713;  23  L.   T.  (4)  Tool  v.    Great   Western  Bailw. 

(N.  S.)  504.  Co.,  20  L.  T.  (N.  S.)  74. 

(2)  lb.  (5)  Lambert  v.  Northern  Railway  of 

(3)  Tool  V.   Great    Western  Railw.  Buenos  Ayres  Company,  18  W.  E.  180. 
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Pabt  I. 
Chapteb  VII, 

SliOT.  1. 

The  question 
of  remimerii- 
tiou  of  direc- 
tors is  intra 
vires  of  a 
company,  and 
the  Court  -will 
not  Interfere. 

Where  a  com- 
pany repu- 
diates the 
agency  of  a 
party  wlio 
had  varied  the 
original  con- 
tract to  take 
land,  the 
vendor  is 
entitled  to 
specific  per- 
formance of 
the  original 
contract. 


third  parties  have  acted  on  the  faith  of  it  in  the  absence  of  an 
allegation  to  that  effect  (1).  The  question  of  remuneration  of 
directors  is  intra  vires  of  a  company,  and  the  Court  will  not  inter- 
fere in  the  matter ;  it  is  a  mere  matter  of  internal  arrangement ; 
the  Vice-Chan cellor,  Sir  E.  Malins,  said  that  the  bill  was  an 
attempt  to  restrain  a  company  managing  its  own  affairs,  and  allowed 
a  demurrer  (2). 

113.  Where  a  landowner  who  had  signed  a  subscription  contract  to 
take  shares  in  a  railway  company,  contracted-  with  the  company 
for  the  sale  to  them  of  land  for  a  sum  in  cash,  and  subsequently, 
at  the  request  of  a  person  professing  to  act  as  the  company's 
agent,  agreed  to  vary  the  contract  by  accepting  an  annual  rent- 
charge  in  lieu  of  the  sum  in  cash,  on  condition  of  being  released 
from  all  liability  in  respect  of  certain  of  his  shares,  and  shortly 
afterwards  he  conveyed  the  lands  to  the  company,  and  the  convey- 
ance purported  to  be  made  in  consideration  of  the  rentcharge,  and 
the  company  took  possession  of  the  land  and  paid  the  rentcharge 
for  seven  years ;  and  they  afterwards  made  calls  against  their 
vendor  on  all  the  shares  which  he  had  originally  agreed  .to  take, 
and  brought  an  action  against  him  for  payment;  and  the  land- 
owner thereupon  filed  a  bill  to  restrain  the  action,  or,  in  the  alter- 
native, for  a  specific  performance  of  the  original  contract ;  and  the 
company  repudiated  the  authority  of  their  agent  to  vary  the  con- 
tract ;  Vice-Chancellor  Sir  W.  M.  James  held,  that  under  these 
circumstances  the  vendor  was  entitled  to  be  relieved  from  the 
conveyance  he  had  executed,  and  to  have  specific  performance  of 
the  original  contract,  and  to  have  the  amount  due  in  respect  of 
calls  set  off  against  the  purchase  money  due  to  him,  and  to  have  a 
lien  upon  the  lands  sold  for  the  surplus  (3). 

114.  Where  a  landowner  sold  land  to  a  railway  company  by  an 
agreement  under  which  the  company  was  to  pay  him  "  £2000  to  be 
paid  in  cash,  or,  at  the  option  of  the  company,  in  such  securities  as 
should  be  agreed  upon  between  the  parties  ;"  and  the  company  took 
possession  of  the  land,  and  opened  their  line  upon  it,  and  under  the 
agreement  they  elected  to  give  security  in  lieu  of  cash  payment,  and 


(1)  Lambert  v.  Northern  Railway  of 
Buenos  Ayres  Company,  18  W.  R.  180. 
(li)  lb. 


(3)  Price  v.  Denbigh,  Ruthin,  and 
Conoeu  Raihv.  Co.,  38  L.  J.  (Oh.) 
461  ;  17  W.  R.  572. 
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a  bond  was  accordinerly  settled  and  given ;  and  the  company  made      Pabt  I. 

,,„  •n-11111        ChAPTEE  VII. 

detault  on  the  day  for  payment  mentioned  m  the  bond,  and  the  seot.  I. 
landowner  sued  them  on  the  bond  at  Law,  and  recovered  a  part  of 
his  money  by  a  sheriff's  sale ;  Lord  Chancellor  Hatherley  held, 
afSrming  a  decision  of  the  Master  of  the  Rolls,  that  this  was  not 
a  contract  to  take  securities  instead  of  cash,  but  to  take  security 
at  that  time  supposing  it  inconvenient  for  the  company  to  find  the 
cash,  and  that  he  had  a  lien  for  the  balance  of  his  purchase  money, 
and  was  entitled  to  an  injunction  restraining  the  company  from 
continuing  in  possession  of  the  land,  and  to  a  sale  in  default  of 
payment  (1). 

115.  An  unpaid  vendor  to  a  railway  company  may  have  leave 
to  work  out  a  decree  for  specific  performance  against  the  company, 
notwithstanding  the  passing  of  an  Act  of  Parliament  to  restrain 
the  continuance  of  suits  without  the  leave  of  the  Court  (2).  The 
Master  of  the  EoUs,  Lord  Romilly,  said  the  defendants  had  posses- 
sion of  the  property  and  the  plaintiff  was  clearly  entitled  to  be 
paid  for  it. 

116.  Where  a  railway  company  agreed  to  purchase  land,  and  A  company 

they  had  constructed  their  line  of  railway  over  it,  but  had  not  paid  of  another 

the  whole  of  the  purchase  money,  and  the  line  was  worked  by  un™er  a^traffic 

another  company  under  a  traffic  arrangement,  and  the  net  profits  arrangement, 

■^      "^  °  '^  IS  a  proper 

were  divided  between  the  two  companies,  and  the  vendor  filed  a  party  to  a  bill 

bill  against  both  companies  for  specific  peformance,  for  a  declara-  iftter  com- 

tion  of  lien,  and  an  injunction  against  both  companies  to  restrain  cifofperform- 

continuing  in  possession   of  the  land,  or  interfering  with  it,  and  ^noe  of  agree- 

.  .  .  &  '  raenttopur- 

for  a  receiver ;  Vice-Chancellor  Sir  W.  M.  James  held  that  the  chase  lands, 
second  company  was  properly  made  a  party  to  the  suit  (3).  So  in 
Goodford  v.  Sionehouse  and  Nailsworth  Railway  Company  (4),  it 
was  held  by  Vice-Chancellor  Sir  E.  Mai  ins,  that  a  railway  company 
working  and  using  the  line  of  another  company,  under  parliamen- 
tary powers,  is  a  proper  and  necessary  party  to  a  bill  for  specific 
performance  filed  against  that  other  company  by  an  unpaid  vendor, 

(1)  Pell  Y.Midland  and  South  Wales  17  W.  E.  979;  21  L.  T.  (N.  S.)  290. 
Bailw.  Co.,  17  W.  R.  506;  20  L.  T.  (3)  Marling  v.  Stonehouse  and  Naih- 
(N.  S.)  288;    S.  0.  16  W.  R.   1077,  worth  Railw.  Co.,  38  L.  J.  (Ch.)  306; 
sub.  nom.  Pell  v.  Northampton  v.  Ban-  17  W.  R.  484. 

Mry  Railw.  Co.  (4)  38  L.  J.  (Ch.)  307 ;  17  W.  R. 

(2)  Griffith  v.  Oamhrian  Railw.  Co.,      515  :  20  L.  T.  (N.  S.)  137. 
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Pabt  I.      and  must  bear  its  own  costs  of  the  suit.     So  in  Drax  v.  Somerset 
Sect.  1.      ^'^  Dorset  Bailway  Company  (1),  in  a  suit  for  specific  performance 


of  an  agreement  entered  into  between  the  plaintiff  and  a  railway- 
company  for  the  purchase  of  land  belonging  to  the  plaintiff,  two 
holders  of  mortgage  debentures  on  the  undertaking  of  the  com- 
pany (who  had  in  a  suit  instituted  by  them  on  behalf  of  themselves 
and  all  other  mortgagees  of  the  undertaking  of  the  company,  ob- 
tained an  account  and  the  appointment  of  a  receiver,)  were  made 
parties ;  it  was  held  by  the  Master  of  the  EoUs,  following  Win- 
chester (Bishop)  V.  Mid  Hants  Bailway  Gompany  (2)  that  they  were 
properly  made  parties,  and  their  costs  were  directed  to  be  added 
to  their  securities. 

117.  The  grantee  of  a  rentcharge,  in  consideration  of  land  sold 
by  him  to  a  railway  company,  is  entitled  to  distrain  for  arrears  of 
his  rentcharge  upon  the  land  so  sold  by  him,  notwithstanding  the 
appointment  of  a  receiver  of  the  tolls  of  the  company,  but  will  not 
be  permitted  to  distrain  on  the  rolling  stock  or  chattels  conveyed  by 
the  company  to  trustees  for  the  benefit  of  all  their  creditors  (3). 

118.  Where  a  demurrer  had  been  allowed  to  a  bill  filed  by  a 
company  to  stay  proceedings  at  Law  threatened  by  the  defendants 
for  the  amount  of  their  claim  for  lands  taken  by  the  company,  if 
a  warrant  were  not  issued  to  liave  the  amount  of  compensation 
determined  by  a  jury  under  the  Lands  Clauses  Consolidation  Act, 
s.  68,  the  defendants  treating  an  award  made  for  that  purpose  as 
having  failed ;  the  Lord  Chancellor  (who  afiSrmed  the  decision  of 
the  Master  of  the  Bolls)  having  in  his  judgment  intimated  that 
an  application  might  still  be  made  to  enlarge  the  time  for  making 

Matters  re-  tbe  award ;  Upon  a  motion  to  extend  the  time,  and  for  an  injunction 
tie  Lands"  **^  ^^^^  ^^^  ^°^^°^'  Vice-Chancellor  Sir  W.  M.  James  held,  that 
Clauses  Con-  the  power  given  to  the  Court  by  the  17  &  18  Vict.  c.  125  (Common 
solidation  Jiot,  %.,  ,  .         -.or.s         r>  • 

can  be  re-       Law  Procedure  Act,  185-1),  s.  8,  to  remit  matters  referred  under 

"iisMemtiot,  that  Act  to  the  reconsideration  of  the  ai-bitrator,  applies  also  to 
and  there  is     matters  referred  under  the  Lands  Clauses  Act ;  so  also  the  nower 

power  to  en-  '  -r 

large  the  time  given  by  s.  15  to  enlarge  the  time  for  making  the  award,  even 

for  making 
the  award. 

(1)  38  L.  J.   (Ch.)  232  ;  19  L.   T.  (3)  Eyton  v.  Denbigh,  Ruthin,  and 

(N.  S.)  626.  Coruvn  Jiailw.  Co.,  Eickman  \.  Johns, 

(2)  L.  R.  .5  Eq.  17  ;  17  L.  T.  (N.  S.)  L.  li.  6  Eq.  488 ;  16  W.  E.  928 ;  38 
161 ;  37  L.  J.  (Oil.)  64.  L.  .J.  (Cb.)  74 ;  v.  S.  C.  p.  4,  uute. 
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after  the  proper  time  has  expired  (1).  When  the  Court  refers  a  Part  I. 
matter  back  to  an  umpire,  who  has  made  an  award,  for  reconsider-  s|,ct.  i. 
ation,  that  award  is  ayoided  altogether  (2).  And  (per  Lord  Komilly) 
such  reference  back  of  an  award  of  the  value  of  land  under  the 
Lands  Clauses  Act  operates  as  an  original  reference  to  the  umpire, 
so  that,  by  virtue  of  sect.  23,  if  no  proceedings  are  taken  on  it  for 
three  months,  the  price  is  to  be  determined  by  a  jury.  But  (per 
Lord  Chancellor  Hatherley),  when  an  award  has  been  made  a  rule 
of  Court  it  comes  within  the  Common  Law  Procedure  Act,  1854, 
s.  15,  and  therefore,  if  it  is  referred  back  by  the  Court  for  redeter- 
mination, and  no  new  award  is  made  within  three  months,  it  is  still 
in  the  discretion  of  the  Court,  under  that  Act,  to  allow  or  not,  an 
enlargement  of  the  term  for  redetermination  by  the  arbitrator  (3). 

119.  Where  the  directors  of  a  railway  company,  whose  borrowing  Directors 
powers  had  been  fully  exercised,  procured  advances  from  a  bank  on  toberepaid*^ 
their  own  personal  security,  and  the  moneys  so  advanced  were  jmount  paid 

■■^  •"  •'  by  tJiem,  with 

within  the  limit  of  the  capital  of  the  company,  and  were  applied  interest,  in 

....  completion  of 

in  the  payment  oi  contractors,  or  otherwise  m  completion  oi  the  the  undertak- 
undertaking,  and  the  directors  subsequently  paid  off  the  amount  to°pieference^ 
due  to  the  bank,  and  the  railway  company  at  a  general  meeting  shareholders. 
sanctioned  these  proceedings;  the  Court  held — upon  a  cause  petition 
praying  a  declaration  that  the  petitioners,  holders  of  preference 
shares,  were  entitled  to  dividends  in  priority  to  the  directors,  and 
for  an  injunction  to  restrain  the  respondent  company  from  making 
any  payment  to  the  directors  until  after  satisfying  the  petitioners' 
claims — that  the  directors  were  entitled  to  be  repaid  the  amount 
so  paid  by  them,  with  interest,  out  of  the  profits  of  the  company, 
in  priority  to  preference  shareholders  (4) ;  and  forfeited  and  un- 
issued shares  of  the  company  being  entered  in  the  names  of  the 
same  directors  in  the  register  of  shareholders;  the  Court  held, 
that  it  was  competent  for  them  to  shew  that  they  held  such  shares 
as  collateral  security  for  the  sums  advanced  by  them  (5). 

120.  A  mortgagee  of  the  undertaking  of  a  railway  under  a  deben- 

(1)  Dare  Valley  JRailw.  Co.  v.  Bhys,  (4)  Ulster  Bailw.  Co.  v.  Banhridge, 
17  W.  E.  550 ;  20  L.  T.  (N.S.)  717  ;  Lishurn,  and  Belfast  Bailw.  Co.,  2  Ir. 
38  L.  J.  (Ch.)  417.  Rep.  Eq.  190 ;   18  L.  T.  (N.  S.)  91 ; 

(2)  lb.  16  W.  R.  598. 

(3)  lb.  (5)  lb. 

3  0 
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Part  I.  ture  has  a  title  prior  to  that  of  a  subsequent  judgment  creditor 
Sect.  1.  who  has  obtained  an  elegit,  and  if  his  security  is  in  danger  of  being 
impaired  by  the  acts  of  such  judgment  creditor,  he  may  file  a  bill 
to  protect  his  security,  although  the  time  fixed  for  the  payment  of 
the  debenture-holder  has  not  arrived  (1) ;  so  held  by  Lord  Chan- 
cellor Chelmsford,  affirming  a  decision  of  Yice-Chancellor  Sir  E. 
Malins,  who  had  overruled  a  demurrer  by  the  elegit  creditor  to  a 
bill  by  a  mortgage  creditor  under  debenture  on  behalf  of  himself 
and  all  other  mortgagees  of  the  undertaking,  praying  {inter  alia) 
an  injunction  to  restrain  the  elegit  creditor  from  taking  proceedings 
under  the  elegit. 

121.  Where  a  railway  company,  whose  original  line  was  con- 
The  Court  ,        ^  n       ,      .       ,  ,  ,.        , 

granted  an      structed  and  at  work,  obtained  powers  and  money  for  the  construc- 

iniunotioo'to    ^'^"^  ^^  ^^  extension  line,  the  shareholders  in  which  were  not  to 

restrain  the     have  more  than  6  per  cent,  for  the  first  three  years,  and  afterwards 

deolaratiou  of  _  '  . 

a  dividend       were  to  have  their  shares  amalgamated  with  the  ordinary  stock  of 

the  question^  the  company ;  and  the  directors  had  in  former  half-years  charged  to 

into-esTon       Capital  one-half  of  the  office  expenses^  and  also  a  sum  representing 

debentures       interest  on  debentures  issued  for  lines  in  construction :  and  thev 

(here)  could  _      _  _  ■' 

be  ciiarged  on  had  also  paid  interest  on  the  extension  share  capital  out  of  a  sum 
interest  of  of  money  paid  by  contractors  as  interest  in  respect  of  unfinished 
capital  paid  ■^'^'^®® '  ^"^^  ^  dividend  on  the  ordinary  stock  had  been  declared 
out  of  money    accordingly :  it  was  held,  by  Vice-Chancellor  Sir  W.  P.  Wood,  on 

received  from  ,r       .  n  . 

contractors,  the  application  of  a  holder  of  shares  in  the  extension  line,  that  the 
directors  were  wrong  in  all  these  charges,  and  that  an  interlocutory 
injunction  must  issue  to  restrain  them  from  declaring  a  dividend 
calculated  accordingly;  but  it  was  held,  by  Lord  Chancellor 
Chelmsford,  on  appeal,  that  whether  the  half  of  the  office  expenses 
was  or  was  not  rightly  charged  to  capital,  no  interlocutory  injunc- 
tion could  be  granted  on  that  ground,  inasmuch  as  the  balance 
carried  over  to  the  next  half-year  on  the  revenue  account  was 
much  larger  than  the  sum  so  charged ;  but  that  it  was  doubtful 
whether  interest  on  debentures  issued  for  lines  in  construction 
could  be  charged  to  capital ;  and  that  it  was  doubtful  whether  it 
was  right  to  pay  interest  on  the  extension  capital  out  of  the  money 
received  from  the  contractors ;  and  that  the  questions  were  not 
concluded  by  the  certificate  of  the  auditors  under  30  &  31  Vict. 
(1)  Wildy  V.  Mid-Hants  Rnilw.  Co.,  16  W.  E.  409  ;  18  L.  T.  (N.  S.)  73. 
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c.  127  (The  Eailway  Companies  Act,  1867),  s.  30 :  that  these  were      Part  I. 

'  /'  Oh  AFTER  VII. 

not  merely  matters  of  internal  management,  and  that  the  Court      seot.  i. 
would  interfere  in  such  cases  if  the  directors  were  acting  ultra  vires ; 
that  the  questions  were  of  such  importance  and  doubt  that  the 
injunction  must  be  continued  till  the  hearing;  and  though  the 
plaintiff  had  bought  his  shares  a  short  time  before  the  bill  was 
filed,  and  to  enable  him  to  file  the  bill,  yet  it  was  held  that  he 
was  not  for  that  reason,  or  for  the  reason  that  these  charges  had 
been  acquiesced  in  by  the  shareholders  on  former  occasions,  pre- 
vented from  obtaining  an  interlocutory  injunction  (1).     Where  a 
railway  company  had  power  to  raise  additional  capital  by  the  issue 
of  shares,  and  to  allot  to  them  a  preferential  dividend,  it  being 
enacted  that  dividends   should  not  be  paid  out  of  any  moneys 
received  for  the  shares,  and  that  no  share  should  be  issued  until 
one  fifth  of  the  amount  had  been  paid ;  and  the  revenue  of  the 
company  during  a  particular  half-year  was  sufficient  to  pay  a 
dividend,  after  providing  for  all  charges  properly  payable  out  of 
revenue,  but,  owing  to  the  refusal  of  creditors  of  the  company  to 
give  time,  the  revenue  was  absorbed  in  payment  of  sums  properly 
chargeable  to  capital ;  and  in  these  circumstances  the  company,  in 
general  meeting,  sanctioned  a  plan  for  offering  to  each  shareholder, 
at  par,  preference  shares  to  an  amount  equal  to  the  dividend  which 
would  have  been  payable  to  him  if  the  revenue  had  not  been 
diverted  for  capital  purposes ;  and  these  shares  were  saleable,  but 
only  at  a  considerable  discount ;  and  a  shareholder  filed  his  bill, 
on  behalf  of  himself  and  the  section  of  shareholders  to  which  he 
belonged,  to  restrain  the  issue  of  shares  for  the  above  purpose,  to 
have  those  already  issued  cancelled,  and  to  restrain  the  payment  of 
dividends  on  them ;  Lords  Justices  Cairns  and  Kolt  held,  afSrminff 
a  decision  of  Vice-Chancellor  Sir  W.  P.  Wood — who  had  overruled  a 
demurrer  to  the  bill,  and  granted  an  injunction  restraining  the 
company  from  issuing  shares  or  stock  in  payment  of  dividends, 
with  liberty  to  apply,  in  case  a  dividend  should  be  declared  on  any 
shares  or  stock  which  had  already  been  issued  for  that  purpose — 
that  the  scheme  was  ultra  vires;  for,  assuming  that  the  shares 
could  lawfully  be  issued  at  a  discount  (an  issue  under  this  scheme 

(1)  Bloxam,  v.  Metropolitan  Railw.      17  L,  T.  (N.  S.)  637 ;  18  L.  T.  (N.  S.) 
Co.,  L.  R.  3  Ch.  337  ;  16  W.  E.  490;      41. 

3  0  2 
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Part  I.  being  in  reality  an  issue  at  a  discount),  and  assuming  that  owing 
SicoT.  1.  to  the  diversion  of  the  revenue  to  capital  purposes  they  could  law- 
fully  be  treated  as  assets  for  payment  of  a  dividend,  each  share- 
holder who  was  not  willing  to  accept  an  allotment  of  them  in  specie 
had  a  right  to  insist  that  the  proceeds  of  the  whole  should  be 
applied  rateably  in  payment  of  a  dividend  to  all  the  share- 
holders (1).  An  individual  member  of  a  corporation  may  maintain 
a  bill  in  his  own  name,  without  suing  on  behalf  of  other  persons  as 
well  as  himself,  to  restrain  the  corporation  doing  an  act  which  is 
ultra  vires  (2) ;  and  it  was  held,  that  those  shareholders  who  had 
accepted  the  shares  offered  to  them  according  to  the  above  scheme 
were  sufficiently  represented,  for  the  purpose  of  these  proceedings, 
by  one  of  the  directors  who  had  accepted  such  shares,  and  had  them 
registered  in  his  name ;  but  Lord  Justice  Cairns  said  he  appre- 
hended that  before  the  Court  would  do  anything  in  the  way  of 
granting  an  injunction,  or  any  other  relief,  it  would  be  most  careful 
that  nothing  in  the  injunction  or  relief  should  affect  the  rights  of 
any  of  the  absent  holders  of  the  stock  (3). 
The  entry  by  122.  The  entry  by  a  railway  company  on  land  for  the  purpose 
pany  Tn'land '  °^  diverting  over  it  a  public  way  which  ran  over  lands  already  in 
for  purpose  of  the  Occupation  of  the  company,  is  an  entry  with  a  view  to  the  per- 

(livertmg  over  '■  .      . 

it  a  public  manent  user  of  the  land  within  the  meaning  of  the  Lands  Clauses 
ran  over  lands  A-ct,  s.  84,  and  no  entry  for  such  purpose  is  lawful,  except  on  pay- 
plt^on^is'sm'  "^^nt  of  the  proper  purchase  money  (4).  Where  an  agreement 
entry  within    between  a  railway  company  and  landowner  provided  that  in  case 

SGClj.  o'l  Ot 

Lands  Clauses  the  company  should  require  additional  land  for  the  purposes  of 
Act,  their  railway  and  works,  they  should  pay  for  it  at  the  rate  of  £200 

per  acre,  without  further  payment  in  respect  of  severance  or  other 
damages ;  the  Court  held,  that  the  company  was  thereby  autho- 
rized to  take  land  for  the  purpose  of  diverting  a  footway,  within 
the  time  for  completing  their  works,  which  had  not  expired, 
although  the  time  for  compulsory  taking  of  land  had  expired  (5). 
123.  Where  a  lessee  of  lands  taken  by  a  railway  company 

(1)  EooU  V.  Qreat  Western  Saihv.  (4)  Rangeley  v.  Midland  Eailw. 
Co.,  L.  R  3  Ch.  262  ;  16  W.  R.  260  ;  Co.,  37  L.  J.  (Ch.)  313;  L.  B.  3  Ch. 
17  L.  T.  (N.  S.)  153.  306  ;  16  W.  E.  547  ;  18  L.  T.  (N.  S.) 

(2)  lb.  69. 

(3)  lb.  (5)  lb. 
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without  notice  to  treat,  filed  a  bill  against  the  company  for  an  in-      Part  i. 

,.  Ill  .Chapter  VII. 

junction  to  restrain  them  from  taking  more  land,  and  an  assessment      seot.  i. 

of  damages,  eight  months  after  the  company  had  entered  upon  his 

land ;  and  pending  the  proceedings,  the  necessity  for  an  injunction 

ceased,  and  the  lessee  did  not  apply  for  one ;  Yice-Ohancellor  Sir 

J.  Stuart  held,  that  inasmuch  as  his  right  to  an  injunction  and 

damages  was  clear  at  the  time  of  filing  his  bill,  he  was  entitled  at 

the  bearing  to  an  inquiry  as  to  damages  and  a  direction  that  the 

company  should  pay  the  sum  assessed  with  costs  (1). 

124.  In  a  suit  for  an  injunction  to  restrain  the  London,  Brighton, 

and  South  Coast  Eailway  Company  from  selling  or  disposing  of  a 

piece  of  superfluous  land  acquired  by  their  predecessors  in  title 

under  the  West  London  and  Crystal  Palace  Eailway  Company 

Act,   1853,  with   which  the  Lands  Clauses  Consolidation   Act, 

1845,  was  incorporated,  and  not  required  for  the  purposes  of  the 

railway,  except  to  the  person  or  persons  entitled  to  the  lands  (if 

any)  from  which  it  was  originally  severed,  until  they  should  haye 

offered  it  for  sale  to  the  plaintiffs,  as  the  owners  of  adjoining 

lands ;  the  Master  of  the  EoUs,  Lord  Eomilly,  having  granted  an  The  right  of 

pre-emption 

injunction  restraining  the  sale,  held,  that  the  right  of  pre-emption  friven  by  sect. 
given  by  sect.  128  of  the  Lands  Clauses  Consolidation  Act  to  per-  clauses  Con- 
sons  whose  lands  immediately  adjoin  superfluous  land  proposed  g°\g^*^3''J^  ^"^ 
to  be  sold  by  the  promoters  of  the  undertaking,  extends  to  lessees  leasees. 
for  years  of  such  adjoining  lands  ;  and  held  that  lessees  of  lands 
separated  from  such  superfluous  land  by  a  private  road,  of  which 
they  had  the  exclusive  right  of  user  during  their  tenancies,  the 
ownership  of  the  soil  being  in  their  reversioner,  were  owners  of 
"  immediately  adjoining  land  "  within  the  same  section ;  and  that 
the  words  in  the  128th  section  of  the  Lands  Clauses  Consolidation 
Act,   "  lands   used  for  building  purposes,"  mean  lands  sold   as 
building  land,  or  let  on  building  leases,  and  actually  laid  out  for 
building  at  the  time  of  their  being  taken  by  the  railway  (2).   And 
where  several  persons^are  owners  of  lands  adjoining  a  piece  of  sur- 
plus land  all  in  one  piece,  such  of  them  as  elect  to  exercise  that 

(1)  McBae\Y.\L(mdon,  Brighton,  and  and  South  Coast  Railw.  Go.,  L.  K.  5 
South  Coast  Railw.  Co.,  18  L.  T.  Eq.  104;  37  L.  J.  (Ch.)  90;  16  W.  E. 
(N.  S.)  226.  267  ;  17  L.  T.  (N.  S.)  368. 

(2)  Coventry  v.  London,  Brighton, 
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Pakt  I.  right,  are  entitled  to  pre-emption  over  the  whole  before  any  part 
Seot.  1.  '  of  it  can  be  sold  to  a  stranger  (1).  But  lands  advertised  for  sale 
for  building,  or  merely  nitched  or  staked  out  for  building  purposes, 
are  not  lands  used  for  building  purposes  within  the  exceptions  of 
sect.  128  of  the  Lands  Clauses  Act,  1845,  as  lands  within  a  town, 
or  built  upon  or  used  for  building  purposes,  so  as  to  defeat  the  right 
of  pre-emption  of  an  adjoining  owner.  And  an  adjoining  owner's 
right  is  not  defeated,  though  his  lands  only  adjoin  at  a  point,  or 
though  his  adjoining  lands  were  purchased  from  the  company 
against  whom  he  claims  (2). 

125.  Where  the  prospectus  of  a  railway  company^  issued  after  its 
incorporation,  stated  the  capital  as  £255,000,  in  5100  provisional 
scrip  certificates  to  bearer,  of  £50  each,  £1  to  be  paid  on  applicar 
tion,  and  £4  on  allotment,  and  that  "  on  registration  of  the  scrip, 
of  which  due  notice  will  be  given,  the  certificates  for  £50  will  be 
divided  into  five  shares  of  £10  each ;"  and  on  the  application  of  A. 
scrip  certificates  were  allotted  to  him,  which  he  shortly  afterwards, 
without  taking  any  steps  to  convert  them  into  shares,  sold  in  the 
market,  and  these  scrip  certificates,  together  with  many  others 
which  had  been  in  like  manner  parted  with  by  their  allottees,  were 
repurchased  on  behalf  of  the  company  by  agents  of  the  directors, 
and  more  than  two  years  afterwards  were  entered  upon  the  register 
as  shares  (each  scrip  certificate  representing  five  shares)  in  the 
names  of  A.  and  other  allottees ;  it  was  held  by  Vice-Chaneellor 
Sir  G.  M.  Giffard — upon  a  bill  praying  that  the  plaintiff's  name  as 
a  shareholder  might  be  erased  from  the  share  register  of  the  com- 
pany, and  that  the  company  might  be  restrained  from  inserting  or 
continuing  his  name  as  a  shareholder  on  the  share  register  book, 
or  in  any  other  books  of  the  company,  and  from  making  any  return 
in  which  his  name  should  be  inserted  or  mentioned  as  such  share- 
holder, and  from  publishing  or  holding  out,  or  in  any  way  treating 
or  using  his  name  as  such  shareholder,  and  from  commencing  or 
prosecuting  any  action  or  proceeding  against  him  for  payment  of 
the  sum  of  £1800,  or  any  other  sum,  as  calls  made  upon  him  as 

(1)  Coventry   y.  London,   Brighton,  (2)  Blackmore  y.  London  and  South- 

and  South  Coast  Mailw.  Co.,  L.  E.  5  Eq.  Western  SaHw.   Co.,  16  W.  R.  1105; 

104  ;  37  L.  J.  (Ch.)  90  ;  16  W.  E.  267  ;  38  L.  J.  (Ch.)  19  ;  19  L.  T.  (N.  S.)  4. 
17L.  T.  (N.S.)  368. 
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such  shareholder  or  otherwise  against  him  as  shareholder  in  the      Part  I. 
company,  and  also  asking  for  damages — that  A.  was  under  no      gj,oT.  i. 


obligations  to  convert  the  scrip  certificates  into  shares,  and  that, 
on  selling  them  in  the  market,  as  he  was  entitled  to  do  under  the 
terms  of  this  contract,  he  was  relieved  from  all  liability,  and  could 
not  be  retained  on  the  register  as  the  holder  of  the  shares  repre- 
sented by  these  scrip  certificates  (1). 

126.  A  railway  company  has  no  power  to  expend  its  funds  in  the  a  railway 

prosecution  of  a  suit  not  instituted  by  itself,  and  a  Court  of  Equity  no'pomir  to*^ 

will,  at  the  instance  of  a  shareholder,  restrain  it  from  doine  so  f^P?"*?  '*! 

°        tunas  in  the 

without  going  into  the  question  whether  or  not  the  suit  is  proper  prosecution  of 
or  for  the  benefit  of  the  company  (2).  stituted  by 

127.  The  A.  and  B.  railroad,  incorporated  to  run  a  road  from  A.  ^  ^"^  ' 
to  B.  (U.S.)  was   sold  under  a  mortgage,  and   the   stockholders 
organized  as  a  corporation  under  the  old  charter  and  name ;  after- 
wards a  new  company  was  chartered,  to  continue  the  road,  called 

the  B.  and  A.  railroad  company  ;  the  two  companies  then  formed 
one  organization,  and  the  legislature  authorized  the  latter  to  buy 
out  the  former,  and  then  to  assume  the  name  of  the  Central  Eail- 
road  Company  of  New  Jersey,  the  plaintiffs,  which  should  be  liable 
for  all  corporate  debts  contracted  since  foreclosure  of  the  mortgage ; 
the  defendant  brought  an  action  against  the  A.  and  B.  company  for 
a  debt  prior  to  foreclosure,  serving  a  summons  on  C.  the  president  of 
both  companies  ;  and  the  plaintiffs  bring  their  bill  to  enjoin  such 
suit,  alleging  that  from  the  manner  in  which  it  was  brought,  and 
under  the  circumstances,  they  could  not  know  which  company  was 
intended  to  be  served ;  held,  an  action  was  maintainable  against  the 
first  corporation  but  not  against  the  plaintiffs,  and  they  had  a  right 
to  be  informed  which  company  was  intended  to  be  sued ;  and,  the 
answer  not  disclaiming  an  intention  of  holding  the  plaintiffs  liable, 
the  injunction  should  be  continued  until  their  liability  should  be 
shewn  (3). 

128.  The  charter  of  the  plaintiffs,  a  railroad  corporation,  provided, 
that  no  other  railroad  should  be  authorized  for  thirty  years,  from 

(1)  Eustace  v.  Buhlin  Trunk  Con-  (2)  Kernaghan  r.  Williams,  L.  E.  6 

necting  Bailw.   Co.,  L.  B.  6  Eq.  182 ;  Eq.  228. 

37  L.  J.  (Ch.)  716 ;  18  L.  T.  (N.  S.)  (3)  Central,  &c.  v.  Bunn,  3  Stockt. 

678 ;  16  W.  E.  1110.  336  (Amr.) 
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Part  I.  Boston,  Charlestown,  or  Cambridge,  (U.S.)  to  Lowell,  or  to  any 
Seut.  1.  point  within  five  miles  of  the  northern  terminus  of  the  plaintiffs' 
road.  The  defendants,  other  corporations,  so  connected  their 
roads  as  to  make  a  continous  line  from  Boston  to  Lowell  by  way 
of  Salem  and  Lawrence.  Upon  an  application  for  an  injunction,  it 
was  held,  whether  the  legislature  might  or  might  not  have  constitu- 
tionally chartered  a  new  road  directly  from  Boston  to  Lowell  they 
had  not  done  so,  and  the  defendants'  proceedings  were  a  virtual 
infringement  of  the  plaintiff's  charter,  without  legislative  authority 
therefor ;  and  a  perpetual  injunction  was  granted  (1). 

129.  Where  the  highway  commissioners  (U.S)  on  petition  of  the 

defendant,  had  laid  out  and  recorded  a  private  way  from  his  land 

across  the  ropes  and  fixtures  of  the  inclined  plane  of  a  railway,  an 

injunction  was  granted  to  restrain  the  doing  so  (2). 

Obstructions        130.  Where  obstructions  to  public  navigation  are  about  to  be 

gadon  which "  erected,  and  after  erection  can  be  removed  only  at  great  expense 

can  only  be     ^^  iniunction  may  be  decreed.     Thus  a  railroad  company,  autho- 

removed  at  ^  •^  r      j  ^ 

gieat  expense  rized  to  erect  a  bridge  over  a  navigable  stream  in  such  a  way  as  "to 

■will  be  re-  .,,...  .       .       „      , 

strained  until  do   the  least  possible 'injury  to  navigation,     who  are   about  to 

position'i^s       construct  it  in  a  place  where  the  evidence  tends  to  shew  that  more 

determined,     injury   would  be   done  to  navigation  than   in   others,  may  be 

restrained  until  the  question  whether  that  is  the  proper  position 

can  be  determined  (3). 

131.  A  railroad  company  alleging  a  right  of  way  over  a  certain 

strip  of  land,  and  that  the  defendant  is  about  to  erect  a  flouring 

mill  so  near  their  track  as  not  to  leave  sufficient  room  for  its 

repair  and  construction,  may  have  an  injunction  to  restrain  the 

erection  of  the  mill  (4). 

A  railroad  132.  Where  a  railroad  company  was  directed  by  the  charter  to 

company  will  •  i  n     i  • 

be  restrained  locate  its  road,  and  deposit  a  survey  in  the  office  of  secretary  of 
Sr^ine'"^  the  State  (U.S.),  and  when  that  should  be  done  it  might  construct 
hate  complied  ^^^  ^°^^'  Subject  to  compensation  for  land  and  materials  tiiken,  to  be 

with  the  con-  decided  on  by  commissioners  appointed  by  a  iudge  of  the  Supreme 
ditions  of  their  ./       j      o  r 

(1)  Boston,  &c.  V.  Salem,  <Cf.,  2  Gray,  (2)  Mohawk,  &c.  v.  Artcher,  6  Paige, 

1 ;  see  Enfield,  &c.  v.  Hartford,  (fee,      S3  (Arar.) 

17  Conn.  40  ;  Mohawk,  &c.  v.  Tue  Uticu,  (3)  Aff.-Qen.  v.  Hudson,  1  Stockt. 

&c.,  6  I'aigf,  554  (Amr.)  r.lJli  (Ann-.) 

(4)  (Junniiicjluua  v.  Hume,  lU.  li?  Geo.  4D9  (_xVmr.) 
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Court  on  application  of  the  corporation,  when  the  owners  could  not      Pabt  I. 

agree  with  the  corporation ;   and  the  corporation  proceeded  to     .§^01. 1. 

construct  their  road  through  lands  of  an  individual  without  his  charter  and 

assent,  and  without  performing  either  of  the  above  conditions :  it  was  from  entering 

.   .  .  .  T    1  lands,  if  they 

held,  they  should  be  enjoined  until  those  conditions  were  complied  have  not  paid 

with  (1).     So  in  Maryland  (U.S.),  under  the  constitution.  Art  3,  damages. 
§  46,  it  is  sufiBcient  ground  to  enjoin  a  railroad  from  entering  upon 
land,  that  they  have  not  paid  or  secured  the  damages.     An  aver- 
ment of  irreparable  injury  is  unnecessary  (2). 

133.  Where  a  railroad  company  altered  its  roadbed  so  as  to  lay  a  company 

it  across  land  of  the  plaintiff,  induced  thereto  by  his  request,  and  ^^ained  using 
his  promise  to  give  them  the  right  of  way,  which  was  not  binding  at  ?■  t^'ao'^  it  has 
Law,  nor  such  as  would  support  a  suit  for  specific  performance ;  it  to  lay  down 
was  held  that  he  could  not  enjoin  the  company  from  using  their  new  tiff. 
track  until  they  had  made  him  compensation  for  the  land  taken  (3). 

134.  A  railroad  (U.S.)  may  be  enjoined  from  taking  up  the  Kailroad  com- 

rails  upon  a  part  of  its  road  where  the  public  will  be  thereby  restated ''^ 

incommoded,  driven  to  a  more  circuitous  route,  and  compelled  to  taking  up 

^  rails  upon  a 

tranship  freight,  without  any  object  of  public  interest  or  accom- part  ofits 

modation ;  while  the  defendants  will  not  be  materially  prejudiced 

by  the  injunction  (4). 

135.  An  injunction  lies  against  an  attachment  by  judgment 
creditors  of  a  railroad  of  its  revenues,  pledged  for  the  payment  of 
outstanding  bonds  (5). 

136.  An  injunction  wiU  not  be  granted  to  a  stockholder  merely 
because  the  construction  of  authorized  branches  will  diminish  his 
dividends,  or  the  means  of,  the  company  (6). 

187.  In  Ohio  (U.S.)  it  is  held,  that,  admitting  that  the  legisla- 
ture is  constitutionally  incompetent  to  authorize  a  railroad  company 
to  embark  in  new  enterprises  entirely  beyond  the  scope  and  outside 
of  the  objects  contemplated  by  its  charter  at  the  time  the  stock 
was  subscribed  for,  and  thus  to  effectuate  a  fundamental  change  in 
its  charter  without  the  consent  of  all  its  stockholders ;  it  is  quite 

(1)  Bonaparte  v.  Camden,  &c.,  (4)  People  v.  Albany,  &c.,  37  Barb. 
Baldw.  205  (Amr.)  216  (Amr.) 

(2)  Western,  &c.  v.  Owings,  15  Md.  (5)  Dunham  v.  Izett,  15  Iowa,  284 
199  (Amr.)  (Amr.) 

(3)  Fettibone  v.  La  Grosse,  &c.,  14  (6)  Newhall  v.  Chicago,  &c.,  14  111. 
Wis.  443  (Amr.)  273  (Amr.) 
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Part  I.      clear  that  before  a  stockholder  can  have  an  injunction  against 
Seot.  1.    "  such  proceedings  he  must  have  shewn  himself  prompt  and  vigilant 

in  the  assertion  of  his  rights,  and  not  wait  until  the  mischief  of 

which  he  complains  is  accomplished  (1). 

138.  Where  there  were  two  sets  of  bondholders,  secured  by 
separate  mortgages,  one  of  the  second  set  was  enjoined  from  col- 
lecting his  bond  by  execution,  the  property  being  insufficient  for 
all;  upon  the  ground  that  such  sale  would  interfere  with  the 
priority  of  the  other  set,  and  the  pro  rata  rights  of  the  other 
members  of  the  second  set  (2). 

139.  The  insolvency  of  a  railroad  (U.S.)  is  no  ground  of  in- 
junction against  the  collection  of  subscriptions  (3) ;  but  where 
there  are  sundry  ji  fas.  against  an  insolvent  railroad,  threatening 
to  seize  and  sell  the  road,  with  its  equipments,  extending  100 
miles  in  length,  through  six  different  counties  (U.S.),  Equity  will 
take  jurisdiction,  direct  a  sale  of  the  entire  property  for  the  benefit 
of  all  concerned,  and  distribute  the  fund  according  to  the  practice 
and  usage  in  Chancery  in  a  creditors'  suit  against  executors  and 
administrators.  In  such  a  case  no  other  Court  possesses  adequate 
jurisdiction  to  reach  and  dispose  of  the  entire  merits.  Any  creditor 
who  has  a  claim  upon  the  fund,  but  who  is  not  a  nominal  party  to  the 
suit,  may  make  himself  a  party  thereto,  in  fact,  by  coming  in  and 
presenting  his  claim  under  the  decree,  and  submitting  himself  to 
the  jurisdiction  of  the  Court  for  its  settlement  and  adjustment 
upon  the  fund  to  be  distributed.  If  he  neglects  or  refuses  to  come 
in  and  entitle  himself  to  the  benefit  of  the  decree.  Equity  will  not 
assist  him  to  set  aside  and  annul  it  (4). 


Sect.  2.  Estuary,  Dock,  Waterworks,  Canal,  and  Pier  Companies. 

Clause  1. 
Estuary  Companies. 
1.  Where  an  estuary  compauyw  as  by  its  Act,  with  which  the 
Lands  Clauses  and  Companies  Clauses  Consolidation  Acts,  1845, 

(1)  Chapman  v.  Railroads,  6  Ohio  (3)  Bill  v.  Wabash,  &c.,  21  111.  91 
(N.  S.)  119  (Amr.)  (Amr.) 

(2)  Pennock  v.  Coe,  23  How.   117  (4)  Macon,  dec.  v.  Parker,  9  Geo. 
(Amr.)  377  (Amr.) 
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were  incorporated  Chut  not  the  Kailways  Clauses  Consolidation      Part  I. 

Chapter  VII. 
Act),  empowered  to  make  and  maintain  certain  cuts  and  works,  and      seot.  2. 

to  enter  upon,  take,  and  use  such  of  the  lands  delineated  in  the        '"  '   ' 

deposited  plans  as  might  be  necessary  for  that  purpose,  the  Lords 

Justices,  affirming  a  decision  of  Vice-Chancellor  Sir  W.  P.  Wood, 

held  that  the  company  was  not  entitled  to  take  compulsorily  land 

which  was  required  not  for  the  site  of  the  cuts  or  works,  but  to 

supply  materials  for  the  execution  of  works  on  other  land  (1). 

Clause  2. 
DoeJc  Companies. 

2.  Where  tenants  held  a  piece  of  ground,  at  a  yearly  rent,  under 
an  agreement  in  writing,  and  the  rent  was  payable  half-yearly,  at 
Lady  Day  and  Michaelmas  Eay,  no  term  being  mentioned,  but  the 
tenancy  was  to  be  determinable  by  six  months'  notice  on  either 
side ;  and  it  was  provided  that  in  case  the  tenants  erected  any 
buildings  on  the  piece  of  ground,  they  were  to  have  the  privilege 
of  removing  them  at  any  time  during  their  occupation,  or  other- 
wise, and  that  they  were  to  be  allowed  a  beneficial  interest  in  the 
same  to  the  amount  of  the  sum  expended  in  the  erection  of  build- 
ings, such  beneficial  interest  to  extend  over  a  period  of  twenty 
years  from  the  date  thereof,  that  is  to  say,  if  they  were  required  to 
give  up  possession  before  the  expiration  of  the  term  they  were  to 
be  allowed  one-twentieth  part  of  the  amount  expended  for  each 
remaining  year  of  the  unexpired  term ;  and  they  erected  buildings 
on  the  land ;  and  a  dock  company  having  purchased  the  freehold 
from  the  landlord,  "  subject,  nevertheless,  to  the  tenants'  rights," 
served  the  tenants  with  a  notice  to  quit,  and  after  the  expiration  of  the 
notice  took  forcible  possession  of  the  premises,  without  having  given 
the  tenants  notice  to  treat  for  their  interest  therein,  or  deposited 
the  value  of  such  interest,  and  commenced  pulling  down  the  build- 
ings that  had  been  erected,  without  offering  to  pay  the  proportion 
of  the  money  expended  by  the  tenants  on  the  buildings ;  upon  a 
bill  by  the  tenants  to  restrain  the  company  from  taking  or  keeping 
possession  of  the  premises  until  they  should  have  properly  entitled 
themselves  thereto,  Vice-Chancellor  Sir  W.  P.  Wood  held,  that 

(1)  Bentinch  v.  Norfolk  Estuary  Company,  8  De  G.  M.  &  Q.  714 ;  3  Jur. 
(N.  S.)  204,  345. 
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Past  I.  notwithstanding  ttie  determination  of  the  tenancy  by  the  notice,  the 
Sect.  2.  "  tenants  had  such  a  beneficial  interest  in,  and  lien  under  the  agree- 
^'  '  ment  upon,  the  land,  as  constituted  them  "  owners,"  within  the  inter- 
pretation clause  of  the  Lands  Clauses  Consolidation  Act  (8  Yict. 
c.  18),  and  entitled  them  to  an  injunction  to  restrain  the  company 
from  entering  upon,  removing,  or  otherwise  dealing  with  the  lands 
until  that  interest  and  lien  had  been  satisfied,  as  provided  by  sect.  84 ; 
and  this  decision  was  substantially  affirmed  by  Lord  Chancellor 
Westbury,  except  that  the  Lord  Chancellor  said  that  holding  as  he 
did  that  the  plaintiff  had  no  other  claim  than  to  have  his  lien  ascer- 
tained .and  provided  for,  unquestionably  he  should  not  interpose 
against  the  dock  company  further  than  to  the  extent  of  having  that 
interest  properly  provided  for,  and  the  amount  of  it  ascertained,  if 
the  parties  differed  in  their  contention  upon  that  subject  (1).  Where 
a  bill  for  forming  a  dock  company  passed  the  House  of  Commons 
before  three-fourths  of  the  capital  was  subscribed,  and,  in  order  to 
satisfy  the  Standing  Orders  of  the  House  of  Lords,  by  which  a  biU 
of  this  sort  could  not  be  brought  in  until  three-fourths  of  the  capital 
had  been  actually  subscribed  for,  certain  of  the  subscribers  sub- 
scribed for  additional  shares  enough  to  make  up  the  deficiency, 
and  afterwards  signed  a  memorandum  to  the  effect  that  they  were 
trustees  for  the  company  of  these  additional  shares;  and  the 
plaintifl's  bill  further  alleged  that  the  directors,  by  whom  the  call 
had  been  made,  were  not  duly  appointed,  as  having  been  elected 
at  meetings  composed  in  great  part  of  the  holders  of  these  addi- 
tional shares,  and  which  without  them  would  not  have  been  com- 
petent in  point  of  number,  but  that  the  plaintiffs  in  Equity  were 
precluded  from  availing  themselves  of  this  as  a  defence  to  the 
action,  by  a  clause  in  the  Act  which  provided  that  it  should  not 
be  necessary,  in  such  an  action  to  prove  the  appointment  of  the 
directors,  or  any  other  matter,  except  the  making  of  the  calls ; 
Vice-Chancellor  Sir  L.  Shadwell  allowed  a  demurrer  for  want  of 
equity  to  the  bill.  The  Vice-Chancellor  said,  supposing  the  meet- 
ings were  not  duly  constituted,  and  that  consequently  the  directors 
were  not  duly  elected,  and  the  call  sought  to  be  enforced  was  not 
made  by  proper  authority ;  those  circumstances  did  not  entitle  the 

(1)  Sogers  v.  Hull  Dock  Company,  12  W.  E.  1101 ;  13  W.  E.  217  ;  34  L.  J. 
(Ch.)  165  ;  10  Jur.  (N.  S.)  1245. 
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plaintiff  to  file  a  bill  in  Equity  to  restrain  the  action,  but  formed  Part  I. 
the  grounds  upon  which  he  ought  to  rest  his  defence  to  the  action  gEoJ.  2. 
in  a  Court  of  Law ;  and  that  it  never  had  been  the  course  of  this  ^^-  ^'  ^- 
Court  to  restrain  an  action  merely  because  the  plaintiff  at  Law 
could  not  make  out  his  case ;  and  that  it  would  be  presumptuous 
for  this  Court,  under  the  circumstances  represented  here,  to  say 
that  ah  origine  the  subscriptions  were  altogether  false  and  fraudu- 
lent, and  that  the  House  of  Lords  allowed  themselves  to  be  en- 
trapped into  passing  the  bill  (1).  Where  a  public  board  are 
entitled  to  levy  rates  and  duties,  and  if  their  income  falls  below  a 
specified  amount  to  have  the  deficiency  made  up  out  of  the  profits 
of  a  company,  the  board  are  sufSciently  impressed  with  the 
character  of  trustees  to  enable  the  company  to  maintain  a  suit  for 
an  account  against  the  board ;  and  upon  instituting  such  a  suit  to 
obtain  declarations  (inter  alia)  that  the  deficiency  of  income  which 
they  were  bound  to  make  good  was  one  of  gross,  not  of  net  income, 
and  that,  in  estimating  the  amount  of  such  income  (whether  gross 
or  net)  the  defendants  were  bound  to  give  credit  for  any  sums 
which  their  predecessors,  the  commissioners,  had,  or,  but  for  wilful 
default,  might  have  received  for  quay  duties ;  Vice- Chancellor  Sir 
J.  Bacon  restrained  the  board  until  the  hearing  of  the  cause  from 
prosecuting  an  action  commenced  by  them  against  the  company 
for  arrears  in  respect  of  alleged  deficiencies  in  past  years  (2). 

Clause  3. 

Waterworhs  Companies. 

3.  A  public  company  taking  land  under  compulsory  powers  is  A  public  oom- 

bound  to  give  the  landowner  precise  information  of  the  quantity  fauJ  undS-^ 

of  land  to  be  taken  and  the  way  in  which  it  is  to  be  used,  and  """ip'ilsory 

•'  '  powers  IS 

must  distinctly  prove  the  existence  of  the  powers  it  claims  to  bound  to  give 
T       1  11.-  ,1  „  precise  iufor- 

exercise ;  and  where  any  doubt  arises  as  to  the   extent  of  the  mation  of  the 

power  conferred  by  the  Legislature,  the  Court  will  construe  in  the  faCn,'tbe  way 

way  most  beneficial  to  the  landowner  (3).     In  this  case  Vice- l'^^*°J'?"^^'^' 
'  ^  &o.    Where 

any  doubt  arises  as  to  extent  of  powers,  Court  construes  most  beneficially  for  the  owner 


(1)  Mangles  v.  Grand  Collier  Dock  19  W.  E.  201 ;  v.  S.  C,  ante,  p.  489, 
Company,  10  Sim.  519  ;  9  L.  J.  (N.  S.)  pi.  15. 

Ch.  177 ;  4  Jur.  333.  (3)  Simpson  v.  South  Staffordshire 

(2)  Southampton  Dock  Company  v.  Waterworks  Company,  13  W.  R.  131 ; 
Southampton  Harbour  and  Pier  Board,  34  L.  J.  (Cb.)  380  ;  11  Jur.  (N".  S.)  458. 
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Part  I.      Chancellor  Sir  J.  Stuart  held,  in  the  Court  below,  that  a  water- 

CUAI'TEB  VII.  ,  . 

Seot.  2.      works  company  authorized  to   take  land   by  an  Act  which  ia- 
"  corporated    the  Waterworks  Clauses    Consolidation  Act,   1847, 

10  &  11  Vict.  c.  17  (together  with  the  Lands  Clauses  Consolida- 
tion Acts,  1845,  1860)  might  erect  works  upon  those  lands  not 
indicated  upon  their  deposited  plans  for  the  purpose  of  obtaining 
water  from  the  springs  beneath  the  surface  of  the  land.  The 
company  proposed  to  construct  an  aqueduct  by  means  of  a  tunnel 
through  a  field,  and,  before  applying  to  Parliament,  deposited 
plans  (which  gave  no  indications  of  surface  works)  shewing  that  a 
certain  field  would  be  affected  by  a  tunnel  passing  forty-five  feet 
below  the  surface,  and  gave  a  notice  to  the  owner  accordingly,  and 
the  company  obtained  its  Act  authorizing  it  to  construct  its  works 
according  to  the  plans ;  and  afterwards  proposed  to  take  the  field, 
and  sink  a  well  to  obtain  additional  water  from  the  springs  beneath 
the  field,  and  to  erect  pumping  engines  and  other  works  on  the 
surface;  but  upon  appeal.  Lord  Chancellor  Westbury  held,  that 
the  company  was  not  authorized  by  the  exercise  of  its  compulsory 
powers  to  construct  such  additional  works,  nor  to  take  or  use  the 
field  for  any  other  purpose  than  that  indicated  on  the  deposited  plans, 
and  other  than  so  much  as  was  required  for  the  tunnel ;  and  that^ 
save  for  the  temporary  purpose  of  construction,  their  power  over 
the  land  was  limited  to  making  a  tunnel  in  conformity  with  such 
plans ;  the  Lord  Chancellor  said,  that  he  entirely  concurred  iu  the 
rule  laid  down  by  Lord  Cottenham  with  regard  to  railway  and 
other  works  of  a  similar  description  (1)  that  it  was  incumbent  on 
the  company  to  prove  clearly  and  distinctly  from  their  Act  of 
Parliament  the  existence  of  the  power  they  claimed  a  right  to 
exercise  ;  and  if  there  was  any  doubt  with  regard  to  the  extent  of 
the  power  claimed  by  them,  that  doubt  undoubtedly  should  be  for 
the  benefit  of  the  landowner,  and  the  10  &  11  Vict.  c.  17,  s.  12, 
the  Waterworks  Clauses  Act,  and  the  Act  of  1863,  do  not  em- 
power a  company  to  execute  any  works  which  are  not  authorized 
by  the  special  Act  of  such  company.  A  waterworks  company 
having  an  Act  for  supplying  with  water  the  town  and  port  of  C, 
and  the  neighbourhood  thereof,  with  the  usual  powers  (the  word 

(1)  (Presumably  in  Webh  v.  Manchester  and  Leeds  Railw.  Co.,  4  'M.x.  &  Cr. 

116,  120.) 
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"  port "  being  construed  to  be  used  in  its  popular  sense,  and  not      Pakt  I. 
extending  to  the  district  fixed  by  the  commissioners  of  the  Treasury      g^^_  2. 
as  the  port  of  0.  for  the  purposes  of  the  customs  duties)  proceed-        ^'"  ^- 
ing  to  lay  down  pipes,  which  they  alleged  were  necessary  for  the 
supply  of  0, ;  but  which  they  admitted  they  intended  to  use  for 
the  purpose  of  carrying  water  beyond  the  limits  of  their  powers, 
was,  at  the  suit  of  the  board  of  health  of  C,  restrained  by  Vice- 
Ohancellor  Sir  W.  P.  Wood  from  laying  down  pipes  under  the 
streets  of  C.  for  the  purpose  of  supplying  with  water  any  parish  or 
place  not  being  part  of  the  port  of  C,  or  any  parish  or  place 
within  or  adjoining  such  town  (1).     The  Waterworks  Clauses  Act,  The  Water- 
1847  (10  &  11  Vict.  c.  17),  extended  by  the  Waterworks  Clauses  ^ct,  1847, 
Act,  1863  (26  &  27  Vict.  c.  93)  places  the  taking  of  streams  upon  PfX^^'°^ 
the  same  footing  as  the  taking  of  lands  under  the  Lands  Clauses  upon  same 
Consolidation  Act ;  and  the  Master  of  the  Eolls  restrained  a  water-  taking  lands 
works  company  from  diverting  a  stream  belonging  to  the  plaintiff  Lands  Clauses 
without  first  paying  compensation  for  the  same,  or  making  deposit  Consolidation 
and  giving  a  bond  in  accordance  with  the  provisions  of  the  Lands  ing  stream 
Clauses  Consolidation  Act  (2).     Where  A.,  an  owner  in  fee  of  land  until  oompen- 
to  which  a  right  of  running  water  was  appurtenant,  agreed  with  a  ^^''°"'    "• 
water  company  to  accept  £2500  as  compensation  for  his  right  in 
the  water ;  and  subsequently  let  the  company  into  possession  of 
the  water;  and  the  land  was  subject  to  a  chief  rent,  and  the 
owner  of  the  chief  rent  also  claimed  from  the  company  compensa- 
tion for  the  loss  of  the  water ;  and  the  company  refused  to  pay  the 
£2500  to  A.  unless  he  obtained  the  concurrence  of  the  owner  of 

-  the  rent  in  the  deed   of  conveyance;   and  A.  then  brought  an 

action  for  the  £2500 ;  and  the  company  filed  a  bill  against  A. 

alone,  for  specific  performance  of  his  agreement  for  the  sale  of  his 

rights  in  the  water,  and  for  an  injunction  to  restrain  the  action ;  the 

Lord  Chancellor,  affirming  a  decision  of  Vice-Chancellor  Sir  E.  T. 

Kindersley,  held,  that  the  company  was  entitled  to  the  injunction 

until  further  order  or  the  hearing  of  the  cause  on  bringing  the 

money  into  Court  to  abide  the  decision  of  the  conflicting  claims  for  ,, 

•'  _  .    .  _      "  Persons 

compensation  (3).     Persons  obtaining  from  the  Legislature  powers  obtaining 

(1)  Cardiff  (Mayor,  (fee.)  v.  Cardiff  (2)  Ferrand  v.  Bradford  {Mayor, 

Waterworks  Go.,  5  Jur.  (N.  S.)  953.         &c.),  2  Jur.  (N.  S.)  175. 

(3)  Stockport  District  Waterworks  Company  v.  Jowett,  13  W.  R.  977. 
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Part  I.  to  interfere  with  the  rights  of  property  for  their  own  purposeg 

Sect.  2.  '  (whether  of  a  local  nature  or  merely  private)  are  bound  strictly  to 

^'  adhere  to  the  powers  so  conceded  to  them — to  do  no  more  than 

from  the  the  Legislature  has  sanctioned,  and  to  proceed  only  in  the  mode 

Legislature        .  •  i         /  ■ 

powers  to  in  which  the  Legislature  has  pointed  out ;  but  (except  m  a  pro- 
rights  of  pro-  ceeding  at  the  instance  of  the  Attorney-General)  any  one  seeking 
perty  are  ^jjg  assistance  of  a  Court  of  Equity  by  way  of  injunction  is  bound 
to  adhere  to  to  shew  that  he  has  an  interest  in  preventing  the  defendants  from 
doing  what  is  in  fact,  or  may  well  be  called,  a  violation  of  their 
contract  with  the  Legislature,  he  must  shew  not  only  that  the 
defendants  are  committing,  or  intend  to  commit,  a  wrong,  but  also 
that  the  wrong  complained  of  does  occasion,  or  will  occasion,  loss 
or  damage  to  himself;  that  he  has  a  special  or  private  interest  in 
confining  the  defendants  within  the  limits  of  their  parliamentary 
powers.  Therefore,  where  a  Waterworks  Act  empowered  a  com- 
pany to  divert  the  water  of  a  stream  (without  Kmit  as  to  quantity) 
by  means  of  an  open  channel  filled  with  loose  stones,  and  they 
were  diverting  it  by  means  of  a  culvert ;  the  Lords  Justices  held, 
that  another  company  who  were  entitled  to  the  water  of  a  stream 
into  which  the  diverted  stream  had  flowed  were  not  entitled  to  an 
injunction  to  resti'ain  the  violation  of  the  terms  of  the  Act  as  to 
the  mode  of  diversion  (1).  A  Court  of  Equity  will  not,  at  the 
instance  of  a  shareholder,  restrain  a  joint  stock  company  {qua 
corporate  body)  incorporated  by  Acts  of  Parliament  which  prescribe 
its  constitution  and  objects  from  applying  in  its  corporate  capacity 
to  Parliament,  and  from  using  its  corporate  seal  and  resources  to 
obtain  the  sanction  of  the  Legislature  to  the  remodelling  of  its 
constitution,  or  to  a  material  alteration  and  extension  of  its  object 
and  powers  (2).  And  the  Lord  Chancellor  (Lord  Brougham)  said 
that  he  was  of  opinion  that  the  right  of  making  such  an  applica- 
tion was  incident  to  a  corporation  of  this  nature,  and  refused  an 
injunction  to  restrain  the  Grand  Junction  "Waterworks  Company 
from  applying  to  Parliament  for  an  Act  authorizing  the  company 
to  procure  its  supply  of  water  by  means  of  an  aqueduct  from  the 
river  Colne  instead  of  the  Thames,  as  authorized  by  the  existing 

(1)  Liver'pool  {Mayor,  Ac.)  v.  Chorky  (2)  Ware  v.  Grand  Junction  Water- 

Waterworhs  Company,  2  De  G.  M.  &  G.      works  Comp'iny,  2  Russ.  it  My.  470. 
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Acts  under  whicli  it  was  incorporated  at  such  terms  as  they  should  Pabt  r. 
mutually  agree  upon ;  and  a  subsequent  Act  provided  that  the  seot.  2. 
company  should  only  demand  reasonable  sums ;  Lord  Chancellor  ^' 

Eldon  held,  that  a  Court  of  Equity  had  no  jurisdiction  upon  an 
offer  to  pay  either  a  reasonable  price,  or  that  which  was  originally 
agreed  upon,  to  compel  the  company  to  continue  a  supply  to  any 
inhabitant  beyond  the  term  of  his  contract,  or  to  restrain  them 
from  discontinuing  such  supply  until  the  decision  of  the  question 
by  a  trial  at  Law  (1) ;  and  if  the  supply  of  water  depended  upon 
the  reasonableness  of  the  price  and  not  upon  contract,  still  a  Court 
of  Equity  could  not  interfere,  as  there  was  no  mutuality,  the 
company  not  being  able  to  compel  a  person  to  take  water  (2). 
Where  the  B.  Company,  possessing  springs  of  water  of  their  own, 
covenanted,  upon  selling  to  the  A.  Company  a  portion  of  those 
springs,  to  take  from  the  A.  Company  the  entire  supply  of  water 
they  might  require  for  certain  specified  purposes,  and  that  they 
would  not  supply  any  of  the  places  (their  own  premises  forming 
part  of  the  district)  which  the  A.  Company  was  authorized  to 
supply  by  Act  of  Parliament ;  and  the  B.  Company  afterwards 
leased  a  portion  of  their  premises,  through  which  portion  their 
own  stream  of  water  ran,  thus  supplying  their  lessees  with  water 
from  this  stream ;  Vice-Chancellpr  Sir  E.  T.  Kindersley  held,  that 
the  B.  Company  was  precluded  by  the  covenant  from  using  their 
own  supply  of  water  for  the  purposes  for  which  they  had  stipulated 
to  take  water  from  the  A.  Company  (3) ;  but  that  it  could  not  be 
decided  in  the  absence  of  the  lessees  of  the  B.  Company  whether 
the  supply  of  water  furnished  to  them  by  the  B.  Company  could 
be  stopped,  but  the  Court  directed  an  inquiry  as  to  what  damages 
the  A.  Company  had  sustained  and  was  sustaining  by  reason  of  the 
B.  Company  supplying  their  lessees  with  water ;  and  a  delay  of 
twelve  years  in  making  the  complaint  was  held,  here,  as  not 
amounting  to  acquiescence,  or  to  an  abandonment  of  the  plaintiffs' 
rights  (4). 

(1)  Wealey.  West  Middlesex  Water-  (3)  Hartlepool  Oas  and  Water  Com- 
loorks  Company,  1  J.  &  W.  358.                pany  v.  West  Hartlepool  Sarbour  avd 

(2)  Id.  374.  Bailw.  Co.,  12  L.  T.  (N.  S.)  366. 

(t)  lb. 
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Ch^>tervii.  Clause  4. 


Sect,  2. 


Canal  Companies. 
4.  Where,  by  virtue  of  an  authority  contained  in  an  Act  of  Par- 
liament, an  arrangement  had  been  come  to  between  two  canal 
companies,  whereby  a  communication  was  formed  between  tlie 
defendants'  canal  and  the  plaintiffs'  by  a  series  of  locks ;  and  the 
consequence  was  that  whenever  a  boat  passed  through  the  line  of 
the  locks  a  quantity  of  water  flowed  from  the  defendants'  (the 
higher)  canal,  to  the  plaintiffs'  (the  lower) ;  and  after  this  right 
had  been  enjoyed  (though  with  variations  in  amount)  uninter- 
ruptedly for  seventy  years,  the  defendants,  with  a  view  of  economis- 
ing their  water  power,  made  preparations  for  pumping  back  the  water 
at  the  lowest  but  one  of  the  locks  to  a  higher  level,  thereby  very 
materially  lessening  the  flow  of  water  into  the  plaintiffs'  canal ; 
Vice-Chancellor  Sir  J.  Stuart  held,  that  the  plaintiffs  were  en- 
titled to  have  the  flow  of  water  into  their  canal  continued  unin- 
terruptedly (1).  Where  a  canal  company,  with  power  under  their 
Act  to  take  compulsorily  the  lands  of  incapacitated  persons,  upon 
payment  of  a  perpetual  rent,  to  be  fixed  by  award,  in  1797  entered 
upon  lands  belonging  to  an  infant,  and  an  award  was  made  fixing 
the  amount  of  the  annual  rent  to  be  paid  by  the  company,  but  the 
award,  however,  was  informal,  the  powers  of  the  Act  not  having 
been  complied  with ;  however,  this  was  not  known  to  any  of  the 
parties,  and  no  conveyance  was  ever  executed;  and  the  infant 
attained  twenty-one  in  1806,  and  from  that  time  the  company — 
continuing  in  possession  of  the  land — paid  an  annual  rent,  though 
not  the  annual  rent  fixed  by  the  award ;  the  Lord  Chancellor, 
affirming  a  decision  of  the  Master  of  the  EoUs,  held,  that  the 
company  had  not  acquired  a  title  under  their  Act,  and  was  not 
entitled  to  a  conveyance  on  the  ground  of  adoption  of  and  long 
acquiescence  in,  the  award ;  but  that  the  lands  must  be  treated  as 
having  been  taken  by  the  company  for  the  purposes  of  their  Act, 
and  that  they  were  entitled  to  perfect  their  title,  on  the  principle 
acted  upon  in  Beaufort  {Duke  of)  v.  Patrich  ('2),  namely,  that  of  the 
sanction  of  and  acquiescence  in  the  outlay  upon  the  works  (a 

(1)  Staffordshire  and  Worcestershire  Canal  Company  v.  Birmingham  Canal 
Company,  11  L.  T.  (N.  S.)  364.  (2)  17  Beav.  60. 
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canal):  but  that  thev  must  riroceed  to  take  the  lands  under  the      PaktI. 

'       ,    .    ,        \  7  .    „  ^-      /IN     T    ChaptebVII. 

powers  of  their  Act,  and  ascertain  the  proper  compensation  (1).    in      sect.  2. 

the  case  of  Beaufort  (Duheof)  v.  Patrick  (2),  an  Act  of  1794  had       '^^■'^- 
authorized  the  making  of  a  public  canal  through  lands  of  which  A. 
was  the  owner  and  B.  his  lessee ;  and,  upon  payment  of  the  com- 
pensation, the  land  was  to  vest  in  the  company;  the  canal  com- 
pany made  an  arrangement  in  respect  of  the  compensation  with 
B.,  but  not  with  A. ;  the  canal  was  made,  as  found  by  a  special 
verdict  at  Law,  "  with  the  full  consent,  &c.,  of  A.,"  and  the  canal 
was  enjoyed  by  the  company  until  the  expiration  of  the  lease  in 
1844 ;  the  devisees  of  A.  then  recovered  at  Law  the  land  taken 
for  the  canal ;  upon  a  bill  against  the  devisees  to  restrain  further 
proceedings  at  Law  for  recovering  the  premises,  and  for  a  convey- 
ance from  the  devisees,  the  plaintiff  offering  to  pay  any  compen- 
sation which  might  be  due  under  the  Act ;  the  Master  of  the 
Eolls,  Sir  J.  Eomilly,  held,  that  in  Equity,  A.  having  thus  sanc- 
tioned the  formation  of  the  canal,  was  not  entitled  to  obtain  pos- 
session of  the  land  covered  by  the  canal,  or  to  interfere  with  the 
use  thereof,  but  only  to  a  fair  compensation  to  be  determined  by 
the  agricultural  value  of  the  land  taken,  as  calculated  in  1844, 
and  not  in  1794  ;  and  further,  that  persons  who  had  bought  A.'s 
property  with  notice  in  the  conditions  of  sale  as  to  the  canal  were 
equally  bound  by  the  same  equity,  and  that  this   Court  might 
itself  determine  the  amount  of  compensation.      Ownership  ac-  Ownership 
quired  in  land  by  a  public   company  under  their  compulsory  knd  bya'pub- 
powers,  for  the  purpose  of  their  works,  is  a  qualified  ownership,  to  ^i"  company 
be  restricted  to  the  purposes  expressed  in  the  Act,  those  purposes  sory  powers, 
being  of  the  essence  of  the  contract;  and  therefore  the  landowner,  pose  of  their 
whose  comfort  and  enjoyment  of  the  remainder  of  his  estate  are  qualified^  ^ 
affected  by  the  company  applying  the  ownership  for  other  purposes  o^'^ersMp,  to 
not  contemplated  by  the  Act,   is   entitled   to  an  injunction  to  totte purposes 
restrain  the  use  of  the  land  for  such  purposes  (3).     And  where  by  their  Act. 
an  Act  of  Parliament  a  company  had  been  formed  for  construct- 
ing a  canal,  and  the  lands  to  be  taken  for  that  purpose  had  been 

(1)  Somersetshire  Coal  Canal  Com-  (3)  Bostoch  v.  North,  Staffordshire 
pany  v.  Earcourt,  24  Beav.  571 ;  4  Eailw.  Co.,  5  De  G.  &  Sm.  584 ;  3  Sm. 
Jur.  (N.  S.)  1,  671 ;  27  L.  J.  (Ch.)  &  G.  283  ;  2  Jur.  (N.  S.)  248  ;  3  Jur. 
625.  (N.  S.)  245 ;  25  L.  J.  (Oh.)  325. 

(2)  17  Beav.  60. 
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Paet  I.  vested  in  the  company,  "  to  and  for  the  use  of  the  navigation,  but 
Seot.  2.  "  to  or  for  no  other  use  or  purpose  whatever  ;"  and  by  a  subsequent 
Act  the  company  had  been  authorized  to  purchase  lands  for  mak- 
ing a  reservoir  for  supplying  the  canal  with  water,  but  under  the 
powers  and  restrictions  contained  in  the  former  Act,  and  by  subse- 
quent Acts,  the  canal,  and  all  powers  and  obligations,  became 
vested  in  a  railway  company  ;  and  the  navigation  company  took 
land  from  B.,  and  thereon  formed  the  Rudyard  lake  or  reservoir,  ad- 
joining which  B.  was  possessed  of  a  mansion-house,  and  was  entitled 
to  a  right  of  iishing  in  part  of  the  lake,  but  the  railway  company 
was  possessed  of  the  land  covered  with  the  water  of  the  lake ;  and 
in  1851  the  company  issued  a  programme  for  the  celebration  of  a 
"  grand  fete  or  regatta"  on  the  lake,  against  which  the  solicitor  of 
the  plaintiff  remonstrated,  but  the  company  persisted  in  holding 
the  feie,  which  resulted  in  injury  to  B.  and  her  property;  and  on 
the  issuing  of  a  programme  for  another  feie,  B.  filed  a  bill,  praying 
that  the  company  might  be  restrained  from  holding  the  fete  ;  and 
on  an  undertaking  being  given  by  the  company,  the  motion  stood 
over,  and  subsequently  an  action  was  brought  by  B.  against  the 
company,  but  the  jury  could  not  agree  on  a  verdict ;  and  in  De- 
cember, 1851,  the  motion  for  an  injunction  was  again  made,  when 
the  Court  continued  the  order  previously  made  untU  after  the 
assizes ;  and  on  the  new  trial  a  verdict  was  returned  for  the 
plaintiff  with  nominal  damages.  An  injunction  was  again  moved 
for  and  granted,  but  the  Court  directed  a  case  for  the  opinion  of 
the  Queen's  Bench,  and  on  the  question  submitted  to  the  judges  a 
majority  certified  in  favour  of  the  plaintiff.  The  legal  right  of  the 
plaintiff,  to  protect  which  the  suit  was  instituted,  having  thus,  by 
a  Court  of  Law,  been  affirmed,  Vice-Chancellor  Sir  J.  Stuart 
held,  that  the  legal  right  ought  to  be  protected,  and  accordingly 
granted  a  perpetual  injunction  to  restrain  the  company  from  using 
the  reservoir  to  the  injury  of  the  plaintiff,  for  the  purpose  of  letting 
out  pleasure  boats  for  hire  thereon,  or  for  the  exhibition  of  a 
regatta  thereon,  or  for  any  other  purposes  than  those  mentioned 
in  and  authorized  by  the  Acts  of  Parliament,  namely,  the  supply  of 
The  rights  of  water  to  the  canal  (1).  The  rights  of  ownership  in  fee  conferred  on 
f)wiierb  ip  in  ^^^  Bostock  v.  North  Staffordshire  &  (i.  283  ;  2  Jur.  (N.  S.)  248  ;  3  Jur. 
Railw.  Co.,  5  De  a  &  Sm.  584  ;  3  Sm.      (N.  S.)  245  ;  25  L.  J.  (Ch.)  325. 
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public  companies  by  Act  of  Parliament  are,  by  the  settled  doctrine      Part  I. 

of  the  Court,  restricted  and  qualified  by  the  terms  of  the  legislative      gj,QT.  2. 

contract ;  and  therefore  the  above-mentioned  Act  enacting  that  the       '^^•^" 

fee  simple  and  inheritance  of  property  were  to  vest  in  a  company  fee. conferred 

t  ni  ••!  f  on  public  com- 

"to  and  for  the  use  of  the  navigation,  but  to  or  for  no  other  use  paniesbyAci, 

or  purpose  whatever ;"  the  Yice-Chancellor  held,  that  the  words  and'qualified 
were  inserted  for  the  benefit  of  the  vendors  of  the  land  (1).     And  ^L^^Vt'™^ 
where  purchases  of  land  are  made  under  the  compulsory  powers  of  tive  contract. 
an  Act  of  Parliament,  the  purchasers  on  the  one  hand,  and  the 
vendor  on  the  other,  have  a  right  to  confine  the  exercise  of  the 
ownership  to  the  specified  purpose  (2).      An  Act  of  Parliament 
(33  Geo.  3,  c.  Ixxx.),  incorporated  certain  persons  as  a  company 
for  the  purpose  of  making  a  canal,  and  gave  them  powers  to  pur- 
chase and  hold  lands  for  the  purposes  of  the  Act ;  and  it  autho- 
rized persons  to  "  contract  for,  sell,  and  convey  their  lands,"  gave 
a  form  of  conveyance  "  of  all  the  estate,  right,  title,  and  interest" 
of  the  person  conveying ;  and  enacted  that  all  such  contracts,  con- 
veyances, and  assurances  should  be  valid  to  all  intents,  &c.     S. 
was  a  tenant  of  copyhold  land,  a  portion  of  which  was  wanted  for 
the  purposes  of  the  canal ;  he  sold  it  to  the  company,  and  executed 
a  conveyance  according  to  the  form  given  by  the  Act ;  the  land 
was  then  applied  to  the  purposes  of  the  canal.     On  the  death, 
many  years  after,  of  S.,  whose  name  still  appeared  on  the  Court 
EoUs,  the  lord  made  a  proclamation  for  the  heir  of  S.  to  come  in 
and  be  admitted  as  a  tenant  on  the  rolls  of  the  manor.     No  one 
appeared  to  claim  admittance,  and  the  lord  seised  the  land  quousque. 
He  afterwards  brought  ejectment  against  the  canal  proprietors,  and 
obtained  judgment  against  them  on  the  ground  that  the  convey- 
ance under  the  Canal  Act  had  only  vested  in  them  an  equitable 
estate  in  the  copyhold  land.     He  then  interfered  with  the  course 
of  the  navigation  by  stopping  vessels  and  hindering  the  naviga- 
tion of  the  canal.     The  canal  proprietors  thereupon  filed  a  bill 
against  him,  praying  that  the  customary  heir  of  S.,  or  such  other 
person  that  the  plaintiffs  might  appoint,  might  be  admitted  to  the 
copyhold  premises,  the  plaintiffs  undertaking  to  pay  the  fine  and 

(])  Bostoch  V.  North  Staffordshire      &  G-.  283;  2  Jur.  (N.  S.)  248;  3  Jur. 
BaUw.  Co.,  5  De  G.  &  Sm.  584 ;  3  Sm.      (N.  S.)  245 ;  25  L.  J.  (Ch.)  3i;5. 

(2)  lb. 
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Part  I.  fees  upon  such  admission,  and  for  a  perpetual  injunction.  The 
Shot.  2.  '  Vice-Chancellor  of  England  made  a  decree,  directing  that  the 
^'  '  customary  heir  of  S.  (who  had  been  made  a  party  to  the  suit) 
should  be  admitted  tenant  to  the  copyhold  premises  in  question, 
and  when  admitted  should  hold  the  same  as  trustee  for  the  plain- 
tiffs in  the  suit,  and  the  amount  of  the  fine  was  referred  to  the 
Master,  and  granted  an  injunction  as  prayed ;  and  on  motion  sub- 
sequently granted  an  injunction  to  restrain  the  defendant  from 
bringing  actions  against  the  canal  company ;  and  the  House  of 
Lords  affirmed  this  decision,  as  D.,  the  appellant  and  purchaser  of 
the  manor,  having  seised  quousque,  and  having  recovered  at  Law, 
could  not  be  allowed  to  contend  that  the  legal  estate  of  S.  had 
passed  to  the  company,  and  that  his  customary  heir  wasastranger(l). 
Unless  an  actual  injury  results  to  a  private  individual  himself  from 
the  excessive  exercise  of  the  powers  of  a  company,  he  is  not 
entitled  to  an  injunction ;  and  where  there  has  been  an  excess  of 
the  statutory  powers  granted  to  a  company,  but  no  injury  has 
been  occasioned  to  any  individual,  and  there  is  none  which  is 
imminent  or  of  irreparable  consequence,  the  Attorney-General  can 
alone  obtain  an  injunction  to  restrain  the  exorbitance  (2).  But 
where  by  Act  of  Parliament  a  canal  company  is  empowered  to 
construct  a  reservoir,  raising  the  water  to  a  certain  height ;  if  by 
exercising  their  powers  to  the  extreme  limit  the  effect  would  be  to 
cover  with  water  other  lands  than  those  the  company  had  taken ; 
semhle,  fer  the  Lord  Chancellor,  that  the  landowner  might  have 
obtained  relief  in  Equity,  and  have  compelled  the  company  to 
purchase  these  additional  lands,  if  the  company's  compulsory 
powers  had  not  expired ;  but  if  the  compulsory  powers  had  expired, 
there  could  be  no  doubt  that  the  company  would  be  restrained  by 
injunction  (3).  Where,  however,  a  company  having  power  by  Act 
of  Parliament  to  raise  an  embankment  to  a  certain  height,  exceeds 
that  height,  a  neighbouring  landowner  is  not,  on  account  of  the 
possibility  of  injuring  his  lands,  entitled  to  an  injunction  against 

(1)  Dimes  v.  Qrani  Junction  Canal  3  De  G.  &  J.  212  ;  5  Jur.  (N.  S.)  25 ; 
Company,  3  H.  L.  C.  794  ;  17  Jur.  73 ;  28  L.  J.  (Ch.)  153  ;  ci  vide  Att.-Oen.  v. 
Grand  Junction  Canal  Comjiaiu/  v.  Oreat  Nortliei-n  Bailw.  Co.,  29  L.  J. 
Dimes,  17  Sim.  38.  (Ch.)  794. 

(2)  Warev.  Ji'rgenfs  Cit7ud  Company,  (3)  lb. 
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the  company,  but  the  right  to  such  injunction  is  in  the  Attorney-      Pabt  I. 
General  on  behalf  of  the  public ;  and  a  bill  of  a  landowner  to      gj-cT.  2. 
restrain  a  company  from  permitting  the  embankment  to  remain  as       ^^-  ^- 
constructed  was  dismissed  by  the  Master  of  the  EoUs,  Sir  J.  Eo- 
milly  (whose  decision  was  affirmed  by  the  Lord  Chancellor),  without 
prejudice  to  any  action  the  plaintiff  might  be  advised  to  bring  (1). 

5.  A  society,  incorporated  in  1791,  located  at  the  Falls  of  the 
Passaic  (U.S.),  pulled  down  a  gate  and  waste-way  of  the  canal  of 
the  Morris  Canal  Company,  incorporated  in  1824,  and  discharged 
the  water  from  the  canal  into  the  Passaic  above  the  falls.  The 
canal  company  repaired  the  breach,  and  filed  their  bill  against  the 
society  for  an  injunction,  which  was  granted.  The  society  filed  a 
cross  bill,  setting  up  an  agreement,  stating  breaches  thereof,  and 
praying  a  decree  for  a  specific  performance  thereof.  A  demurrer 
to  the  bill  was  overruled  (2). 

6.  Where  the  proprietors  of  a  canal  were  enjoined  from  ob- 
structing the  use  of  the  towing  path,  which  the  public  had  a  right 
to  use  as  such,  it  was  held,  that  obstructions  by  the  defendants  to 
the  use  of  the  path  for  other  purposes  were  not  a  breach  of  the 
injunction,  though  they  had  no  legal  right  to  make  them  (3). 

Clause  5. 
Pier  Companies. 

7.  A  pier  company — the  Deptford  Pier  Company — under  the 
powers  of  their  Act  of  Parliament  issued  debentures  by  which 
they  mortgaged  their  tolls  to  persons  who  had  lent  them  money 
for  the  purposes  of  their  undertaking ;  and  two  creditors  of  the 
company,  who  held  no  security  on  the  tolls,  recovered  judgments 
in  actions  against  the  company — which  were  undefended — for  the 
debts  due  to  them,  whereupon  the  debenture  creditors  filed  a  bill 
against  them  and  the  company,  alleging  that  they  themselves 
had  the  first  charge  on  the  lands  of  the  company,  and  that  the 
plaintiffs  in  the  actions  colluded  with  the  directors  of  the  company, 

(1)  Ware  v.  Begenfs  Canal  Company,  (2)  2'Ae  Society,  &c.  v.  The  Morris, 

3  De  G.  &  J.  212 ;  5  Jur.  (N.  S.)  25  ;  &c.,  2  Halst.  (Ch.)  252  ;  1  Halst.  (Cb.) 

28  L.  J.  (Ch.)  153 ;  et  vide  Att.-Gen.  v.  203  (Amr.) 

Oreat  Northern  Eailw.  Co.,  29  L.  J.  (3)  Bosley  v.   Susquehanna,  &c.,  3 

(Ch.)  794.  Bland.  63  (Amr.) 
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Paht  I.  and  intended  to  sue  out  degits  and  to  take  possession  of  the  lands 
Sect.  2.  "  of  the  company,  and  praying  for  an  injunction  to  restrain  them 
^^-  ^'  from  so  doing,  and  for  a  receiver  of  the  tolls ;  Vice-Chancellor  Sir 
L.  Shadwell  allowed  a  demurrer  to  the  bill  for  want  of  equity. 
The  Vice-Chancellor  said  the  plaintiffs  had  no  claim  upon  the  pro- 
perty of  the  company,  except  under  the  debentures,  which  were 
only  a  security  upon  the  tolls,  rates,  and  duties,  and  not  on  the 
lands  of  the  company  (1).  Where,  under  the  powers  of  the  Thames 
Embankment  Act,  1862,  the  temporary  diversion  of  an  existing 
pier,  and  ultimately  the  substitution  of  a  new  pier  in  its  place,  was 
contemplated,  and  the  right  of  the  existing  pier  belonged  to  a 
company,  under  a  revocable  license  from  the  Conservators  of  the 
Thames,  and  it  did  not  appear  that  the  enjoyment  of  the  benefit 
of  the  license  would  be  destroyed  by  the  intended  works  them- 
selves, though  they  might  lead  to  its  revocation ;  upon  a  bill  to 
restrain  the  Board  of  Works  from  proceeding  until  they  made  com- 
pensation under  the  Lands  Clauses  Act,  Vice-Chancellor  Sir  W.  P. 
Wood  held  that  the  pier  company  was  not  entitled  to  compensation 
as  a  condition  precedent,  their  easement  not  being  about  to  be 
permanently  used  or  taken  by  the  Metropolitan  Board  of  Works, 
so  as  to  necessitate  the  assessment  and  payment  of  compensation 
(pursuant  to  s.  84  of  the  Lands  Clauses  Act)  before  proceeding 
with  the  works  affecting  the  pier,  and  that  the  remedy  of  the  com- 
pany was  under  s.  68,  as  injuriously  affected  (2). 


Sect.  3.  Insurance  Companies. 
Where  it  was       1.  Where  it  appeared  that  it  was  usual  and  advantageous  for 
advanfcTgeoua   Companies  to  make  certain  payments  objected  to,  although  not 
for  an  insur-    gtrictly  bound  to  do  SO,  Vice-Chancellor  Sir  W.  P.  Wood  held  that 

auce  company  •' 

to  make  cer-  these  payments  were  a  mode  of  carrying  on  the  business  with 
not  strictly  '  which  the  Court  could  not  interfere.  And  where  directors  of  an 
made  but  ^  insurance  company  offered  to  pay  losses  caused  by  a  gunpowder 
■which  were 

(1)  Perkins  v.  Dept/ord  Pier  Com-  politan  Board  of  Works,  11  Jur.  (N.  S.) 
pamj,  13  Sim.  277 ;  12  L.  J.  (Ch.)  337  ;  34  L.  J.  (Ch.)  L>G2 ;  13  W.  K. 
212.  535. 

(2)  Ttmole Pier  Gompanij  v.  Metro- 
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explosion,  although  their  policies  contained  an  express  exception      Paet  I. 

of  such  losses,  at  the  same  time  not  admitting  any  legal  liability      seot,.  3, 

to  do  so  ;  on  a  bill  by  a  shareholder  to  restrain  the  payments,  the      ,    j     r~ 

Court,  on  the  ground  above  stated,  and  on  the  ground  (as  alleged  the  welfare  of 

,.  V    ,  1  J      •       the  society, 

in  the  answer  of  the  directors)  that  the  payments  were  conducive  the  Court 

to  the  welfare  of  the  society,  and  that  it  was  a  legitimate  mode  of  restrain  the 

promoting  the  objects  of  the  concern,  refused  to  interfere,  and  P^y'"^'^'^- 

dismissed  the.  bill  with  costs  (1). 

2.  If  the  Court  considers  that  a  party  will  not  be  damnified  by  H  the  Court 
the  proceedings  sought  to  be  restrained  remaining  in  statu  quo  party  will  not 
until  the  hearing  of  the  cause,  it  will  not  grant  an  interlocutory  ^  th^pro^ 
injunction  where  the  principal  part  of  the  arrangement  sought  to  "t^edings 

be  restrained  has  been  carried  out.  And  where  a  bill  had  been  filed  restrained 

by  a  policy-holder  with  participation  of  profits  in  a  life  insurance  statu  quo 

company  to  restrain  such  company  from  carrying  out  an  arrange-  i^gl{t^Q^' 

ment  for  a  transfer  of  the  funds  and  assets  of  that  company  to  cause,  it  will 

not  grant  an 
another  company  by  way  of  amalgamation,  for  an  account  of  the  interlocutory 

assets  and  liabilities  of  such  first  mentioned  company,  and  for  a  ' ' 

receiver,  Vice-Chancellor  Sir  W.  P.  Wood  refused  an  interlocutory 

injunction  (2). 

3.  On  a  bill  by  some  directors  of  a  mutual  insurance  company, 
constituted  by  deed,  against  another  director,  alleging  misconduct, 
to  restrain  him  from  receiving  money  on  account  of  the  company, 
and  from  doing  certain  other  acts,  the  Court  refused  to  interfere, 
by  continuing  an  injunction,  on  the  ground  that  the  company  had 
not  acted  upon  its  regulations,  and  that  the  plaintiffs  had  not  made 
use  of  the  power  of  regulation  given  them  by  the  deed  (3). 

4.  A  company  filing  a  bill,  as  a  defence  to  an  action  at  law  on 
a  policy,  to  restrain  the  action  to  set  aside  the  policy  on  the  ground 
of  fraud,  and  for  discovery,  is  a  cross  proceeding  within  the  mean- 
ing of  the  rule  that  exempts  a  plaintiff  in  a  cross  suit  from  having 
to  give  security  for  costs,  and  notwithstanding  s.  69  of  the  Com- 
panies Act,  1862  (4). 

(1)  Taunton    v.    Soyal    Insurance  (3)  ElUso7i,  v.  Bignold,  2  Jac.  &  W. 
Company,  2  H.  &  M.  135.  503. 

(2)  Bishop  y.  Scott,  1  li.  T.  (N.  S.)  (J^)  Accidental  and  Marine  Insurance 
570.  Company  v.  Mercati,  L.  R.  3  Bq.  200  ; 

15  W.  R.  88;  15  L.  T.  (N.  S.)  347. 
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Paet  I  Sect.  4.  Banldng  Companies. 

The  deolara-  "'■•  '^^^  declaration  of  a  dividend  gives  the  shareholders  a  legal 

d°"d^  d  "gilt  to  the  payment  of  that  dividend,  and  the  Court  will  not,  in 

gives  the  the  absence  of  the  shareholders,  interfere  with  that  right,  and  a 

legal  right  to  plaintiff,  in  order  to  be  able  to  file  a  bill  on  behalf  of  himself  and 

of  thaYSvi^  other  persons,  must  have  an  interest  identical  with  such  persons  (1). 
?.^°'^~}°j"?''"  In  this  case  a  bill  had  been  filed  by  one  of  the  shareholders  against 

tipn  reiused  as  .  . 

to  dividend      the  directors  of  a  banking  company  and  the  company,  for  an  in- 
granted  as  to  junction  to  restrain  the  directors  from  paying  a  dividend  already 
dividends        declared,  and  from  declaring  or  paying  any  future  dividends  except 
out  of  the  profits  of  the  bank,  but  the  other  shareholders  were  not 
before  the  Court ;    Vice-Chancellor  Sir  E.  T.  Kindersley  granted 
an  injunction  as  to  future  dividends,  but  refused  to  restrain  the 
payment  of  the  dividend  that  had  been  declared. 
Directors  of  a       2.  Where  a  banking  company  had  been  established  under  the 

banking  com-  ti-itc 

pany  not  i  (jrco.  4,  c.  46,  and  by  its  deed  or  settlement  it  was  declared  that 

to  set'^up  want  ^°  transfer  of  shares  should  be  permitted,  except  upon  notice  to 
of  observance  ^he  directors,  and  on  consent  of  "a  board  of  directors,"  such  con- 

01  formalities 

to  fix  defen-     sent  to  be  signified  by  a  certificate  in  writing,  signed  by  three 
tinning  share-  directors  at  the  least ;  and  if  such  consent  was  refused,  the  share- 
transfer^of       holder  might  require  the  directors  to  buy  his  shares  at  the  market 
shares,  though  price  of  the  day ;    and,  after  a  consent  given,  the  name  of  the 
Law,  yet  sup-  transferee  was  entered  into  the  "  share  register  book,"  and  the 
in  Equity.        entry  there  was  conclusive  against  him,  and  no  shareholder  could 
compel  an  inspection  of  the  books  of  the  company ;  and  the  defen- 
dant in  the  appeal  to  the  Lords,  being  a  shareholder,  desired  to 
transfer  his  shares  to  different  individuals,  and  sent  the  proper 
notices  to  the  directors,  and  received  back  a  consent  signed  by 
three  directors,  on  which  he  completed  the  transfers ;    and  the 
transferees'  names  had  been  entered  in  "  the  share  register  book ;" 
and  the  returns  made  to  the  Stamp  OfSce  under  the  7  Geo.  4,  c.  46, 
by  the  company  omitted  the  name  of  the  defendant  from  the  list 
of  shareholders,  and  inserted  it  in  the  list  of  those  who  had  ceased 
to  be  shareholders;    and  the  transferees  afterwards  received  the 
regular   notices   of  meetings,  &c. ;    but  the  directors  afterwards 

(1)  Fawcett  y.  Laurie,  1  Dr.  &  Sm.  192  ;  7  Jur.  (N.  S.)  61 ;  8  W.  E.  699. 
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instigated  a  creditor  to  sue  the  defendant  (in  the  appeal),  and,  to      Part  I. 

Chapter  VII. 
enable  him  to  succeed,  re-transferred  the  shares  into  the  name  of      seot.  4. 

the  defendant  (in  the  appeal)  in  their  hooks,  and  made  a  new 
return  to  the  Stamp  OfSce,  including  him  as  a  shareholder ;  and 
the  creditor  recovered  at  Law ;  and  the  directors  sought  to  impeach 
the  original  transfers,  on  the  ground  that  the  notices  had  never 
been  submitted  to  a  board  of  directors,  nor  the  consents  given  by- 
such  board,  but  that  the  consent  had  merely  been  examined  by 
the  managing  director  alone,  then  signed  by  him,  and  afterwards 
signed  by  two  other  directors ;  and  it  appeared  that  this  mode  of 
transacting  the  business  of  the  company  had  existed  ever  since  the 
formation  of  the  company ;  the  House  of  Lords  held  (afiSrming  a 
judgment  of  the  Master  of  the  EoUs,  Lord  Romilly),  that  such 
being  the  case,  the  directors  could  not,  in  this  instance,  set  up 
their  own  want  of  observance  of  the  formalities  required  by  the 
deed  of  settlement  as  a  ground  on  which  to  fix  the  defendant  (in 
the  appeal)  with  liability  as  a  continuing  shareholder,  and  that 
their  course  of  dealing  bound  them ;  and  the  original  transfers, 
though  invalid  at  Law  for  want  of  a  proper  consent  of "  a  board  of 
directors  "  to  the  transfer,  were  yet,  under  the  above  circumstances, 
supported  in  Equity  (1).  In  this  case  the  creditor  of  a  joint  stock 
banking  company  had  sued  the  company,  and  obtained  judgment, 
and  then,  at  the  desire  of  the  directors,  had  issued  a  scire  facias 
against  the  defendant  (in  the  appeal),  the  plaintiff  in  the  Court 
below,  who  obtained  a  perpetual  injunction  to  restrain  execution 
upon  the  judgment,  and  a  declaration  that  he  had  ceased  to  be  a 
partner  in  the  concern  (2).  And  (per  Lord  St.  Leonards)  where 
a  company  has,  under  the  7  Geo.  4,  c.  46,  made  use  of  a  creditor 
to  proceed  against  a  person  as  a  shareholder  when  that  person 
ought  not  properly  to  be  placed  in  that  position,  he  is  entitled  to 
relief  (3).  And  where  A.,  a  shareholder  in  the  Agricultural  and 
Commercial  Bank  of  Ireland,  sold  in  1837  his  shares  to  the  com- 
pany, who  paid  him  therefor,  and  entered  the  sale  in  their  books, 
and  the  printed  deed  of  transfer  required  by  law  was  filled  up  and 
executed  by  the  plaintiff,  but  not  by  any  of  the  trustees  of  the 
bank,  and  no  memorial  of  transfer  was   executed,  and  in   the 

(1)  Bargate  v.  Shortridge,  5  H.  L.  C.  297  ;  24  L.  J.  (Ch.)  457 ;  Shortridge  v. 
Bosanquet,  ]6  Beav.  84.  (2)  lb.  (3)  lb. 
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Part  I.      register  filed  in  November,  1837,  A/s  name  appeared  as  having 
Chapter  VII 

Seot.  4.      ceased  to  be  a  partner,  and  his  name  was  omitted  in  the  annual 

register  of  shareholders  filed  in  the  successive  years  from  1838  to 

1842 ;  and  in  1843  A.'s  name  was  again  replaced  on  the  register  of 

shareholders  in  pursuance,   as  alleged  by  A.,  of  a  fraudulent 

arrangement  between  the  bank  and  B.,  a  creditor  on  the  foot  of 

debentures  issued  subsequent  to  1837,  in  order  to  make  A.  liable ; 

and  B.,  having  obtained  judgment  against  the  bank  on  a  plea  of 

confession  in  an  action  on  the  debentures,  sued  out  a  scire  facias 

thereon  against  A.  as  a  shareholder;  a  perpetual  injunction  was 

granted  to  restrain  B.  from  proceeding  at  Law  against  A.  upon  the 

scire  facias,  and  to  restrain  the  bank  from  placing  A's  name  on 

the  next  ensuing  annual  register  (1). 

Where  the  3.  Where  by  the  terms  of  a  deed  of  settlement  of  a  bank  all 

shares  is         transfers  of  shares  therein   are  expressly  made  subject  to  the 

to^hV^^''^''*  approval  of  the  court  of  directors,  there  is  no  doubt  that  the  com- 

approyai  of     pany  must  exercise  their  right  of  approval  reasonably  (2). 

ijulo  uircctorSj 

the  right  of  4.  Where  the  deed  of  settlement  of  a  joint  stock  banking  com- 
be^xereised^  V^^J  provided  that  no  person  should  become  a  shareholder  without 
reasonably,  ^j^g  consent  of  the  directors ;  and  in  case  the  board  should  refuse 
to  consent  to  any  transfer  of  shares,  they  should,  at  the  request  of 
the  holder,  be  obliged  to  purchase  the  same  out  of  the  funds,  and 
on  behalf  of  the  company,  at  a  price,  in  case  the  parties  should  not 
agree,  to  be  fixed  by  arbitration ;  and  the  plaintiff  contracted  to 
sell  his  shares,  but  the  board  refused  to  consent  to  the  transfer, 
and  he  then  required  the  board  to  piirchase  them ;  and  the  plain- 
tiff's shares  not  being  purchased  for  the  company,  and  an  action 
,  being  afterwards  brought  against  him  for  calls  made  subsequently 
to  his  application  to  sell  them,  he  filed  his  bill  to  compel  the  com- 
pany to  purchase  the  shares,  and  to  restrain  the  action ;  on  a 
motion  for  the  injunction,  the  Court  held,  that  the  fact  that  at  the 
time  the  application  was  made  by  the  plaintiff  to  the  board  to 
purchase  his  shares  out  of  the  funds,  and  on  behalf  of  the  com- 
pany, and  thenceforward,  the  company  had  no  funds  applicable  to 
the  purchase  of  shares,  was  a  defence  to  the  equity  of  the  plaintiff 

(1)  Taylor  V.  EugheSjT  Ir.Eq.B.ep.      Bank  of  India,  London,  and  China, 
528.  14  W.  E.  71. 

(2)  Robinson  v.  Chartered  Mercantile 
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founded  on  the  provisions  of  the  deed  to  compel  such  purchase ;  Part  I. 
that  it  did  not  follow  from  the  absence  of  such  funds  of  the  com-  seot.  4. 
pany  that  the  board  of  directors  was,  therefore,  under  all  circum- 
stances,  bound  to  adopt  the  alternative  of  permitting  the  plaintiff 
to  transfer  his  shares  to  any  other  person ;  and  that  the  fact  of 
the  price  at  which  the  plaintiff  had  contracted  to  sell  his  shares 
shewing  that  they  were  then  nearly  valueless,  and  the  further  fact 
that  in  the  following  month  the  banking  company  suspended  its 
payments,  afforded  sufficient  prima  facie  evidence  that  the  board 
were  justified  in  not  purchasing,  or  permitting  the  transfer  of  the 
shares,  to  induce  the  Court  to  refuse  to  stay  the  action  for  calls 
until  the  hearing  of  the  cause,  except  upon  the  terms  of  bringing 
the  amount  into  Court ;  but  the  question,  whether  the  board  were 
justified  by  the  facts  of  the  case  in  refusing  either  to  permit  the 
transfer  of  the  shares,  or  to  purchase  them  for  the  company,  was  a 
question  to  be  tried  in  Equity  (1), 

5.  In  Bulloch  v.  Chapman  (2)  Vice-Chancellor  Sir  J.  L.  Knight 
Bruce  refused,  upon  an  interlocutory  application,  to  restrain  by 
injunction  a  banking  company  from  returning  to  the  Stamp  Office, 
under  the  7  &  8  Vict.  c.  113,  among  the  names  of  the  share- 
holders in  the  company,  the  name  of  a  person  who,  by  his  bill  and 
affidavits,  alleged  facts  to  shew  that  he  had  ceased  to  be  a  share- 
holder, his  case  not  being  sufficiently  clear  on  the  evidence. 

6.  A  hona  fide  holder  of  a  bill  of  exchange  drawn  under  an  open 
letter  of  credit,  and  taken  by  him  on  the  faith  of  such  letter  of 
credit,  has  a  right  of  action  against  the  grantor  of  the  letter  of 
credit  in  case  of  his  refusal  to  accept  the  bill  (3).  And  where 
M.  &  Co.,  by  their  bill  of  complaint,  averred  that,  according  to 
the  ordinary  course  of  dealing  in  reference  to  letters  of  credit 
granted  to  foreign  firms,  the  foreign  firm  could  only  obtain  letters 
of  credit  upon  the  guarantee  of  some  English  firm ;  and  that  the 
foreign  firm  stipulated  to  use  the  letters  of  credit  only  for  the 
purpose  of  buying  goods  to  be  consigned  to  England,  and  to  trans- 
mit the  bills  of  lading  to  the  English  firm  as  a  security  for  the 
repayment  of  the  bills  of  exchange  drawn  under  the  letters  of 

(1)  Taft  V.  Harrison,  10  Hare,  489.  (3)  Maitland  v.  Chartered  Mercan- 

(2)  2  De  G.  &  Sm.  211;  12  Jur.  tile  Bank  of  India,  London,  and  China, 
738.  38  L.  J.  (Cb.)  363. 
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Part  I.  credit  by  a  mail  not  later  than  that  which  carried  the  bills  of 
Sect.  4.  exchange ;  and  open  letters  of  credit  were  granted  to  F.  &  Co.,  a 
China  firm,  on  the  guarantee  of  M.  &  Co.,  an  English  firm;  and 
F.  &  Co.,  in  fraud  and  violation  of  their  agreement  with  M.  &  Co., 
drew  bills  under  them  not  protected  by  shipping  documents,  and 
indorsed  them  for  value  to  the  0.  Bank,  who  had  no  actual  notice 
of  the  agreement  between  F.  &  Co.  and  M.  &  Co. ;  it  was  held  by 
Vice-Chancellor  Sir  W.  M.  James,  that  the  C.  Bank  was  entitled 
to  require  the  grantors  of  the  letters  of  credit  to  accept  the  bills, 
and  that  M.  &  Co.  had  no  equity  to  restrain  them  from  procuring 
such  acceptance  (1).  And,  also,  that  in  reference  to  open  letters 
of  credit  no  such  custom  exists  as  M.  &  Co.  averred ;  and  that, 
even  if  there  was  such  a  custom,  the  rights  of  the  C.  Bank  as 
land  fide  holders  for  value  could  not  be  affected  by  the  mere  con- 
structive notice  of  the  agreement  between  M.  &  Co.  and  F.  &  Co. 
which  the  custom  would  imply  (2). 

7.  Where  D.  sold  shares  in  a  bank  through  a  broker  on  the 
Stock  Exchange,  which  were  bought  byN.,  as  a  dealer,  in  the  usual 
way,  and  on  the  name-day  N.  gave  the  name  of  E.,  an  infant,  as 
the  purchaser,  and  the  shares  were  transferred  into  and  registered 
in  his  name,  and  three  months  afterwards  the  bank  was  ordered 
to  be  wound  up,  and  D.'s  name  was  restored  to  the  register  in  the 
place  of  E.'s,  and  D.  was  compelled  to  pay  calls  upon  the  shares, 
and  D.  brought  an  action  against  N.  to  recover  the  amount  of  the 
calls,  and  N.  filed  a  bill  against  the  father  of  E.  (whom  he  alleged 
to  be  the  real  purchaser  of  the  shares) ;  and  D.  and  N.  moved  for 
an  injunction  to  restrain  D.  from  proceeding  with  the  action ; 
Lord  Chancellor  Hatherley  held  (reversing  a  decision  by  Vice- 
Chancelior  Sir  J.  Stuart),  that  N.  had  no  equity  to  restrain  D. 
from  proceeding  at  Law ;  and  that  the  question  whether  N.,  the 
dealer,  was  discharged,  was  a  question  to  be  decided  at  Law  (3). 

8.  The  authority  to  issue  an  injunction  against  a  bank  on  the 
application  of  the  bank  commissioners  (U.S.),  and  to  make  such 
injunction  perpetual,  as  set  forth  in  Gen.  Stats,  c.  57,  s.  7,  is  very 
broad  and  comprehensive.     It  is  not  limited  to  cases  where  the 

(1)  Maitland  v.  Chartered  Mercan-  (2)  lb. 

tile  Baitk  oflvdia,  London,  and  China,  (3)  JS'ickalh  v.  Eaton,  19  W.  K.  172. 

38  L.  J.  (Ch.)  363. 
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corporation  is  insolvent,  or  its  further  continuance  in  business  will  Paht  i. 
be  hazardous  to  its  creditors,  but  extends  to  all  cases  where  a  bank  g^cT.  4. 
has  exceeded  the  powers  conferred  on  it,  or  has  failed  to  comply 
with  any  of  the  rules,  restrictions,  or  conditions  provided  by  law 
for  its  regulation  and  management ;  nor  is  the  nature  of  the  in- 
junction defined  or  limited  by  any  legislative  restriction.  This 
is  left  to  be  determined  by  a  sound  judicial  discretion.  The 
object  of  conferring  this  very  extensive  jurisdiction  in  Equity  over 
this  class  of  corporations  is  obvious.  The  nature  of  the  important 
powers  and  duties  with  which  they  are  intrusted  renders  it  ex- 
pedient and  necessary  that  they  should  be  subjected  to  careful 
supervision,  and  that  any  irregularity  or  illegality  in  their  mode  of 
conducting  business  should  be  promptly  checked  and  prevented  (1). 

9.  Where  a  lien  and  power  of  sale  upon  and  over  the  shares  are 
given  by  charter  to  a  bank  for  debts  due  from  the  stockholders  to 
the  bank,  Equity  will  enjoin  a  sale,  or,  under  equitable  circum- 
stances, set  aside  a  conveyance  of  shares  attempted  or  made  by 
the  bank  against  the  will  of  an  insolvent  stockholder,  for  a  debt 
really  due  to  a  director,  under  colour  that  it  is  due  to  the  bank ; 
such  sale  being  a  fraudulent  abuse  of  a  statute  power  (U.S.),  and  a 
fraudulent  attempt  without  the  authority  of  the  stockholder  to 
give  preference  amongst  his  creditors  (2). 

10.  Where  a  stockholder  of  a  bank  filed  a  bill  to  compel  the 
president  and  directors  to  re-transfer  to  the  bank  certain  shares 
■which  the  bank  itself  had  owned,  and  which  the  Defendants  had 
sold  and  purchased  at  less,  as  was  alleged,  than  the  market  value  ; 
the  Court  held  that  the  corporation  should  have  been  made  a  party 
to  the  bill  (3). 


Sect.  5.  BanJc  of  England. 

1.  Where  the  Bank  of  England,  having  notice  of  a  bill  filed  in 
Chancery,  refused  to  permit  a  transfer  of  stock,  the  Court,  though 
there  was  no  injunction,  ordered  that  they  should  permit  the 
transfer  on  a  certain  day,  unless  the  plaintiff  obtained  an  injunction 

(1)  Per  Bigelow,  C. J.,  Com.  v.5art^,  (2)  Seagraves  v.  Bailroad  Bank,  4 

&c.,  4  Allen,  8,  9  (Amr.)  E.  I.  372  (Amr.) 

(3)  Charleston,  &c.  T.  Si  bring,  5  Rich.  Eq.  342  (Amr.) 
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Pakt  I.  in  the  meantime  (1).  In  Birch  v.  Oorbyn  (2)  Lord  Chancellor 
Sect.  5.  "  Thurlow,  on  a  motion  by  the  defendant  that  the  bank  (which  had 
heard  of  the  suit  and  would  not  permit  a  transfer),  be  ordered 
to  permit  a  transfer  of  stock,  refused  to  make  the  order ;  he  said 
it  was,  in  fact,  requiring  a  decree  in  the  cause,  by  an  interlocutory 
order,  for  the  defendant  undertook  to  prove  that  the  plaintiff  had 
no  lien  on  the  stock,  and  that  it  was  impossible  to  make  an  order 
upon  the  stakeholder  to  quit  the  stakes,  which  was  the  main  object 
in  the  cause.  Subsequently  the  bank  was  made  a  defendant,  and 
upon  motion  on  behalf  of  the  bank  the  Lord  Chancellor  held,  that 
where  money  in  the  public  funds  is  the  subject  of  a  suit,  to  which 
the  bank  is  made  a  defendant,  the  Court  will  not,  on  the  applica- 
tion of  the  bank,  make  any  order  on  the  litigating  parties  to 
restrain  them  from  proceeding  at  Law  against  the  bank  to  compel 
a  transfer,  but  that  the  bank  must  file  a  bill  of  interpleader  (3). 

2.  Where,  by  a  decree  made  thirty  years  prior  to  the  present 
application,  an  account  had  been  directed  of  a  testator's  personal 
estate,  and  of  his  debts  and  testamentary  expenses,  and  an  injunc- 
tion had  been  granted  to  restrain  the  Bank  of  England  from  per- 
mitting the  transfer  of  a  small  sum  of  stock  belonging  to  the 
testator's  estate,  but  no  further  proceedings  had  been  had  in  the 
suit ;  the  Court,  upon  the  petition  of  the  only  party  interested, 
dissolved  the  injunction,  so  that  an  immediate  transfer  of  stock 
might  be  made  to  the  petitioners,  without  carrying  the  suit  any 
further  (4). 
A  joint  stock  3.  Where  a  bank  at  Kingston,  in  Upper  Canada,  drew  a  bill, 
London  payable  at  sixty  days  after  sight,  directed  to  G.  P.,  manager.  Joint 

restrained       Stock  Bank,  London,  which  was  accepted  by  Gr.  P.,  who  was  the 

aooeptmg  _  l  j  ' 

bills  if  pay-     manager  of  the  London  Joint  Stock  Bank,  but  not  a  shareholder 

ft  nip  jii"  ips^ 

than  six  or  partner  in  that  concern,  in  these  words,  "  Accepted   at  the 

Tc^eptaucr  London  Joint  Stock  :^ank— G.  Pollard  ;"  and  by  an  arrangement 
between  the  London  Joint  Stock  Bank  and  the  Canada  bank,  the 
London  Joint  Stock  Bank  guaranteed  the  payment  at  maturity  of 
all  bills  of  exchange  so  drawn  by  the  Canada  bank  to  the  extent 
of  £40,000 ;  it  was  held,  that  this  transaction — the  bills  having 

(1)  Ross  V.  Shearer,  6  Minld.  1 ;  5  (3)  Birch  v.  Corbin,  1  Cox,  144. 
Madd.  458.                                                         (4)  De  Beaufort  r.  Archdeacon,  1  Y. 

(2)  1  Bvo.  C.  C.  571.  &  0.  549. 
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less  than  six  months  to  ran — was  a  violation  of  the  exclusive  privi-  Pabt  I. 
leges  of  the  Bank  of  England  within  the  3  &  4  Will.  4,  c.  98  (by  the  seot.  5. 
3rd  section  of  which  any  partnership,  although  consisting  of  more 
than  six  persons,  is  permitted  to  carry  on  the  business  of  banking 
in  London,  provided  it  does  not,  during  the  continuance  of  the  pri- 
vileges of  the  Bank  of  England,  borrow,  owe,  or  take  up  in  England 
any  sums  of  money  on  their  bills  or  notes  payable  on  demand,  or  at 
any  time  less  than  six  months  from  the  borrowing  thereof)  and 
the  other  Acts  relating  to  banks  ;  and  an  injunction  was  granted 
accordingly  by  the  Master  of  the  EoUs,  Lord  Langdale  (which 
decision  was  affirmed  by  the  House  of  Lords)  against  the  London 
Joint  Stock  Bank,  G.  P.,  and  their  agents,  to  restrain  them  from 
accepting,  or  causing  to  be  accepted,  any  bills  of  exchange  payable 
on  demand;  or  at  any  less  time  than  six  months  from  the  acceptance 
thereof  (1). 

4.  In  Green  v.  Banh  of  England  (2),  where  money  had  been 
invested  by  a  bankrupt  under  a  fictitious  name,  in  order  to  defeat 
his  creditors,  the  bank  was  ordered  to  erase  such  name  and  insert 
the  name  of  the  bankrupt. 

5.  Notwithstanding  the  39  &  40  Geo.  3,  c.  36,  the  Bank  of  The  Bank  of 
England  may  still  be  made  parties  to  a  bill  to  restrain  a  transfer  be°made  ™^^ 
of  stock  filed  since  that  Act  (which  makes  it  unnecessary  to  make  bUHrrestram 
it  parties) ;  and  a  general  demurrer  by  the  bank,  on  the  ground  transfer  of 

.  i«iii  IT  1  ■  stock,  notwith- 

that  since  that  Act  the  bank  could  not  be  made  parties  to  a  suit  standing  39  & 
merely  to  prevent  a  transfer  of  stock,  was  overruled  (3).  And  in  ^  ^^°'  ' 
Ait.-Gen.  v.  Gale  (4)  the  Lord  Chancellor,  Lord  Eldon,  said — under- 
standing doubts  had  been  intimated — that  he  had  not  a  particle  of 
doubt  in  his  mind  of  the  propriety  of  his  decision  in  Temple  v. 
Bank  of  England  (5).  However,  there  is  a  dictum  of  Sir  John 
Leach,  in  Edridge  v.  Edridge  (6),  that  if  the  Bank  of  England  is 
unnecessarily  made  a  party  the  bill  will  be  dismissed  as  against  it 
with  costs.  In  Hammond  v.  Neame  (7)  the  bank  was  made  a  party 
for  the  security  of  a  legacy  (a  sum  of  stock  in  respect  of  which  the 

(1)  Booth  V.  Bank  of  England,  7  01.  (3)  Temple  v.  Bank  of  England,  6 
&  P.  509;  West,  298  ;  Bank  of  Eng-      Ves.  770. 

land  V.  Booth,  2  Keen,  466.  (4)  6  Ves.  772,  n. 

(2)  3  Y.  &  0.  722.  (5)  Supra. 

(6)  3  Madd.  386.  (7)  1  Swan.  35,  38. 
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Paet  I 

Ohapteb  VII, 

Sect.  5. 

The  Bank  of 
England  are 
not  to  look 
beyond  the 
legal  title  to 
the  trusts  of 
a  will. 


suit  was  filed),  its  costs  of  suit  were  directed  to  be  paid  out  of  the 
capital  of  the  legacy. 

6.  The  Bank  of  England  are  not  to  look  beyond  the  legal  title 
to  the  trusts  of  a  will,  and  therefore  cannot  prevent  an  executor 
from  selling  out  or  transferring  stock  into  his  own  name  (1);  and 
though  a  residue  is  specifically  given,  the  bank  has  no  right  to 
restrain  the  executor  from  transferring  the  funds  (2).  But  where 
there  was  a  bequest  of  stock  to  an  executor  for  life,  remainder  to 
W.,  and  the  executor  had  bought  W.'s  reversionary  interest,  and 
the  bank  refused  to  allow  a  transfer,  the  Court,  though  it  ordered 
a  transfer  to  be  made,  nevertheless  gave  the  bank  their  costs, 
considering  the  practice  of  the  bank  strictly  right  (3). 

7.  The  Court  will  not  entertain  a  motion  for  directing  the  Bank 
of  England  to  remove  a  distringas  from  stock  belonging  to  a 
partnership  firm  on  an  application  of  the  defendant,  the  surviving 
partner,  even  after  an  answer  has  been  filed  by  the  defendant 
denying  charges  in  the  bill,  and  such  a  motion  was  refused  with 
costs  (4).  Nor  will  the  Court  interfere  to  require  the  bank  to 
transfer  money  which  they  withhold,  on  having  been  served  with 
process,  on  a  bill  filed  by  the  representative  of  a  deceased  partner 
against  survivors  of  the  firm,  even  for  the  purpose  of  paying  the 
partnership  debts  (5). 

8.  The  5  Vict.  c.  5,  s.  4,  has  conferred  on  the  Court  no  new 
summary  jurisdiction  with  respect  to  granting  injunctions,  but  the 
remedy  provided  thereby  was  intended  only  for  limited  and  interim 
purposes,  viz.,  to  protect  stock  until  the  party  having  a  claim  to  it 
can  have  time  to  assert  that  claim  by  bill  (6).  And  where  H.  had 
obtained  a  restraining  order  under  the  4th  section  of  the  above 
Act  on  the  30th  of  May,  but  had  neglected  to  file  a  bill ;  upon  a 
motion  made  on  the  30th  of  June,  to  discharge  the  restraining 
order,  the  Court  held,  first,  that  the  order  could  not  stand  without 
a  bill  filed ;  and,  secondly,  that  although  the  Court  had  power  to 
continue  the  order  until  a  bill  should  be  filed,  yet  that  this  was 


(1)  Bank  of  England  v.  Parsons,  (3j  Pearson  v.   Bank   of  England, 
5  Ves.  665.  2  Bro.  0.  C.  529 ;  2  Cox,  175. 

(2)  Bank  of  England  v,  Moffatt,  3  (4)  Toulmin   \.   Copeland,  7  Price, 
Bro.  C.  C.  260.                           '  G31. 

(5)  Id.  6  Price,  405.  (6)  hi  re  Suisse,  G  Jur.  Co4. 
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not,  by  reason  of  H.'s  delay  in  filing  a  bill,  a  proper  case  for  the  Part  I. 
exercise  of  such  power  (1).  But  a  party  having  issued  a  distringas  Seot.  5. 
under  the  .5th  section  of  this  Act  without  filing  a  bill  in  due  time 
afterwards,  in  consequence  of  which  the  distringas  is  taken  off  by 
the  bank  (the  eight  days  after  the  request  of  the  party  in  whose 
name  the  stock  is  standing  to  aUow  a  transfer  having  expired), 
is  not  thereby  precluded  from  making  an  application  to  the  Court 
under  the  4th  section  of  the  Act,  which  gives  a  summary  juris- 
diction, by  petition  or  motion  without  a  bill,  to  the  Court  of 
Chancery  to  restrain  the  Bank  of  England,  or  any  other  public 
company,  whether  incorporated  or  not,  from  permitting  the  transfer 
of  stock  in  the  public  funds,  or  stock  or  shares  in  any  public  com- 
pany, or  from  paying  of  dividends  due  thereon  (2).  And  the  fact 
that  a  party  has  obtained  a  distringas  under  the  5th  section  does 
not  prevent  him  from  applying  for  a  restraining  order  under  the 
4th  section,  which  operates  as  an  injunction,  and  is  in  force  until 
discharged  (3) ;  and  notwithstanding  a  bill  has  been  filed  for  the 
same  purpose.  And  in  Ex  parte  Hertford  (4),  where  such  a  bill 
had  been  filed,  the  Court,  upon  the  evidence,  refused  to  discharge 
such  an  order.  This  case  appeared  to  overrule  Ex  parte  Amyot  (5) 
in  which  case  where,  some  time  previously  to  the  passing  of  the 
5  Vict.  c.  5,  whereby  the  Equity  jurisdiction  of  the  Court  of 
Exchequer  was  transferred  to  the  Court  of  Chancery,  a  party  sued 
out  and  lodged  at  the  Bank  of  England  a  writ  of  distringas,  in 
consequence  whereof  a  restraint  was  put  on  the  transfer  of,  and 
payment  of  the  dividends  upon,  certain  sums  of  stock  standing  in 
the  bank  books  in  the  name  of  a  deceased  testator ;  but  no  bill  was 
filed  by  such  party  for  an  injunction  to  stay  the  transfer;  and 
after  the  Act  had  come  into  operation  the  same  party,  upon 
notice  from  the  bank,  presented  a  petition  to  the  Lord  Chancellor, 
under  the  4th  section  of  the  Act,  and  obtained  an  injunction  ex 
parte  restraining  the  transfer  and  payment  of  the  stock  and 
dividends;  and  the  executrix  thereupon  moved  to  discharge  the 
order  granting  the  injunction ;  the  motion  was  granted,  and  it  was 
held,  that  by  the  4th  and  5th  sections  of  the  Act,  two  concurrent 

(1)  In  re  Suisse,  6  Jur.  654.  (3)  Ex  parte  Hertford,  1  Ph.  129. 

(2)  lb.  (4)  1  Ph.  203  ;  v.  p.  359,  ante,  pi.  3- 

(5)  1  Ph.  130  ;  G  Jur.  137. 
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Part  I.      remedies  were  substituted  in  the  Court  of  Chancery  for  the  sinsrie 
Chapter  VII.  ^  ^ 

Sect.  5.      remedy  by  distringas  before  existing  in  the  Court  of  Exchequer ; 

but  that  it  was  not  intended  by  the  Act  to  place  a  party  in  a  better 

situation  than  he  would  have  been  in  if  the  Act  had  not  passed,  in 

which  case  if  he  had  sued  out  a  second  writ  of  distringas  the  bank 

would  have  paid  no  attention  to  it ;  and  the  order  was  discharged 

with  costs,  the  petitioner,  when  obtaining  it,  not  having  brought 

all  the  circumstances  of  the  case  under  the  consideration  of  the 

Court.      But  the   Lord  Chancellor,   in   Ex  fo/rte  Sertford  (1) 

said  that  he  had  not  intended  in  Tife  parte  Amyot's  case  to  lay 

down  any  such  rule — that  a  party  who  had  sued  out  a  distringas 

under  the  5th  section  of  the  Act  could  not  afterwards  obtain  an 

injunction  under  the  4th  section ;  that  he  had  merely  decided  that 

a  party  who  had  exhausted  his  remedy  under  the  old  practice  in 

the  Exchequer  could  not  afterwards  avail  himself  of  the  remedies 

given  by  the  above  statute. 

9.  Where  the  executors  of  A.  indicted  S.  for  embezzling  in 
A.'s  lifetime  certain  moneys  belonging  to  A.,  with  which  S.  had 
purchased  stock  in  his  own  name,  and  H.,  who  was  A.'s  residuary 
legatee,  obtained  an  order  under  the  5  Vict.  c.  5,  restraining  the 
transfer  of  the  stock,  and  pending  the  trial  this  order  was  discharged ; 
the  Court,  upon  appeal,  held,  that  H.  was  entitled  to  the  order  (2). 

10.  In  DooUttle  v.  Walton  (3),  Lord  Chancellor  Bathurst  said 
that  the  Court  would  not  grant  an  injunction  to  prevent  the 
transferring  of  stock  till  after  the  defendants  had  appeared  or 
were  in  contempt  for  want  of  it,  and  upon  notice ;  and  in  Hammond 
V.  MaundreU  (4)  Lord  Chancellor  Eldon  held,  that  upon  an  apphca- 
tion  under  the  39  &  40  Geo.  4,  c.  36,  to  restrain  the  bank  from 
making  a  transfer,  and  without  having  made  them  parties  to  the 
bill,  notice  of  the  motion  must  be  given  to  the  defendants,  unless 
where,  from  the  necessity  and  urgency  of  the  case,  notice  could  not 
be  given,  and  then  that  the  application  must  be  upon  affidavit 
verifying  that  such  necessity  and  urgency  existed. 

(1)  1  Phi.  129,  132.  _  (3)  Dick.  442. 

(2)  T»  re  Suinsr,  6  Jiir.  654.  (4)  6  Ves.  773,  n. 
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Part  I. 
Sect.  6.  Gas  Comjpanies.  Chapteb  Vli. 

1.  The  68th  section  of  the  8  Vict.  c.  18,  and,  generally  speaking,  Generally 
all  statutory  compensation  clauses,  afford  no  means  of  recovering  t^tm-y'eom-^ 
compensation  from  a  company  for  acts  which  are  not  made  lawful  P,^°'^g°^^„jj 
bv  the  special  Act,  and  which,  but  for  the  special  Act,  would  be  no  means  of 
lawful  (1).  And,  semble,  the  words  m  the  68th  section  oi  the  Lands  compensation 
Clauses  Act,  "  injuriously  affected  by  the  execution  of  the  works  "  ^ade  lawful 
mean  the  execution  of  the  permanent  works,  such  as  the  building  ^^^J^^^^^"''^ 
of  retort-houses,  making  a  railway,  &c.,  &c.,  and  do  not  refer  to  the  wMcli,  but  for 

,  „   ,  .,  /-I  J  T  TiT-n        the  Act,  would 

making  of  gas,  or  the  user  ot  the  railway  :  per  Urompton  and  Wiiles,  be  lawful. 
JJ.  And  where  by  a  special  Act  the  Lands  Clauses  Act,  "  except 
so  much  as  related  exclusively  to  the  purchase  and  taking  of  land 
by  compulsion,"  was  incorporated  with  it,  the  Court  held,  that  the 
68th  section  of  the  Lands  Clauses  Act  was  not  excepted,  although 
that  section  was  within  the  division  of  the  Lands  Clauses  Act 
relating  to  "  the  purchase  and  taking  of  lands  otherwise  than  by 
agreement"  (2).     And  where,  in  1832,  a  market  gardener  became 
the  occupier  of  land  and  premises  adjoining  the  works  of  a  gas 
company  ;  and  in  1836  he  took  a  lease,  which  would  have  expired 
in  1853 ;  but  in  1850  he  obtained  a  renewal  of  this  lease  until 
1874 ;  and  at  the  time  of  the  renewal  the  company  were  enlarging 
their  works,  and  building  a  new  retort-house,  much  larger,  and 
nearer  the  market  gardener's  premises ;  and  he  brought  an  action 
in  1854  against  the  company  for  damages  for  the  nuisance  which 
the  works  occasioned  to  him  as  a  market  gardener ;  and  on  the 
case  coming  on  for  trial,  a  reference  had  been  agreed  upon,  and 
the  arbitrator,  by  his  award,  had  found  that  damage  had  accrued 
to  a  considerable  extent;    but,  notwithstanding  the  award,  the 
company  added  to  their  works,  and  built  a  third  retort-house ;  on 
a  bill  filed  for  a  perpetual  injunction  the  House  of  Lords,  affirming 
a  decision  of  Lord  Chancellor  Cranworth  and  of  Vice-Chancellor 
Sir  W.  P.  Wood,  held  that  the  award  of  the  arbitrator  had  suffi- 
ciently established  the  right  of  the  market  gardener  at  Law  to  such 

injunction  without  the  verdict  of  a  jury ;  and  that  after  the  right  After  a  right 

has  been 

(1)  Broadhent  v.  Imperial  Oas  Light  Company,  3  Jur.  (N.  S.)  221 ;  26  L.  J. 
(Ch.)  276.  (2)  lb. 
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Paet  I.      has  been  established  at  Law,  it  is  for  the  Judge  in  Equity,  upon 

Seot.  6.      ^^^  application  for  an  injunction,  to  determine  whether  a  nuisance 

est.ibliahed  at  ^*  Continued,  or  has  been  abated,  by  a  public  company  in  exercising 

Law, it  18 for  its  powers;  and  although  a  bond  fide  alteration  may  have  been 

the  Judge  m  .  i  ■  i       •  •  i 

Equity,  upon  made,  with  the  object  of  abating  the  nuisance,  the  party  is  not 
for  an^injunc-'^  bound  to  proceed  at  Law  to  ascertain  the  fact ;  and  that  the  market 
tion,  to^st'^''-  gardener  had  no  remedy  against  the  company  under  the  8  Yict. 
a  nuisance  is    c.  18.     The  Only  ground  for  seeking  compensation  under  that  Act 

continued  or      .  ,        .    .  -,  ■  i        ,i  ,.  n    i        , 

abated  by  a  IS,  where  the  injury  alone  is  under  the  powers  conferred  by  the 
pany.°  '^"'^      Legislature ;  but  where  the  wrong  done  is  not  authorized  by  those 

powers  the  common  law  right  of  action  still  remains  (1). 
An  Act  em-        2.  An  Act  empowering  a  company  to  contract  for  purposes  of 
company  to     public  advantage,  ought  not  to  receive  a  narrow  construction  (2). 
contract  for      Therefore  in  construing  a  gas  company's  Act,  which,  after  requiring 
public  advan-  i]^q  consent  of  certain  local  commissioners  to  the  breaking  up  of 
to  receive  a     the  pavements,  provided,  that  where  any  consent  was  required,  and 
Bti™tTon°°'      should  be  obtained,  by  the  company  to  break  any  pavement,  to  lay 
down  pipes,  or  for  any  other  purpose  which  might  be  required 
under  the  Act,  nothing  in  the  Act  contained  should  (after  such 
consent  obtained,  and  after  twenty-four  hours'  notice)  prevent  the 
company  from  breaking  up  the  pavement  for  the  purpose  of  laying 
down  pipes,  or  for  any  other  purpose  which  might  be  required 
under  the  Act ;  the  Lords  Justices,  upon  a  bill  by  a  gas  light  com- 
pany to  restrain  the  defendants  from   preventing  or  interfering 
with  the  plaintiffs  in  laying  down  pipes  and  breaking  up  the  soil, 
pavement,  &c.,  in  the  streets,  held,  that  a  construction  "  reddendo 
singula  singulis  "  was  not  the  correct  one,  and  that  the  power  to 
break  the  pavement  was  not  to  be  confined  to  the  particular  purpose 
to  which  the  consent  had  been  expressly  given  (3) ;  and  they  held 
that  the  Dover  Gas  Light  Company  have  power,  under  the  pro- 
visions of  their  Act  of  incorporation  (3  Geo.  i,  c.  xv.),  without  the 
consent  of  the  commissioners  for  executing  the  Paving  Acts  at 
Dover,  but  under  the  conditions  in  all  other  respects  prescribed  by 
their  Act,  to  lay  down  in  the  streets  of  Dover  in  which  gas-pipes 

(1)  Imperial  Oas  Light  and  Coke  (2)  Bovtr  Oas  Light  Company  v. 
Company  v.  Broadhent,  5  Jur.  (N.  S.)  Dovffi-  {Mayor,  &c.),  7  De  G.  M.  &  G. 
1319.  545  ;  1  Jur.  (N.  s.)  sVi. 

(3)  lb. 
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had  been  already  laid  down  by  them  under  the  provision  of  their      Paet  I. 
Act,  and  were  still  in  use,  additional  gas-pipes  parallel  to  and  to  be      gEor.  6. 
used  with  such  others  for  the  same  purpose  of  supplying  gas-light 
to  the  town  (1). 

3.  The  purpose  of  the  Metropolitan  Gas  Act,  1860  (by  the  6th  Metropolitan 
,.„,.,  -i-jj;  j>j.-  Gas  Act,  1860, 

section  of  which  every  person  is  restrained  irom  manulacturing  or  gg.  e,  54. 

selling  gas  except  the  particular  companies  enumerated  in  the 
Act)  is  not  to  interfere  with  any  person  who  was  engaged  in  manu- 
facturing gas,  either  for  his  own  use  or  for  the  public,  at  the 
time  when  the  Act  was  passed  (2).  And  the  Vice-Ghancellor,  Sir 
J.  Stuart,  said  that  the  railway  companies,  and  hotels  in  connexion 
with  them,  supplied,  in  this  case,  by  the  defendant  with  gas,  were 
not  the  public  within  the  meaning  of  the  54th  section  of  the 
Act  (3) ;  by  this  section  certain  bodies  are  exempted  from  the 
operation  of  the  Act,  and  any  other  person  or  persons  mating  or 
supplying  gas  for  his  or  their  own  use,  and  not  making  or  supplying 
gas  to  the  public  as  a  trade  or  business. 

4.  The  declaration  of  a  chairman  of  the  election  of  directors  of  The  deciara- 
a  company  is  prima  facie  evidence  of  .the  validity  of  such  elec-  man°oAhe^"" 

tion  (4).     But  the  Vice-Ghancellor  said,  in  this  case,  that  if  the  election  of 
^  '  _  _  _  directors  is 

declaration  had  been  done  by  means  of  a  conspiracy,  this  Gowct  prima  fade 
would  find  its  arm  long  enough  to  deal  with  such  a  fraud.     Until  validity  of 
the  declaration  is  set  aside  such  candidates  have  no  authority  to  election. 
act  as  directors,  and  a  bill  filed  in  the  name  of  the  company,  on  the 
authority  of  two  gentlemen  claiming  to  be  directors,  against  the 
defendants,  who  also  claimed  to  be  directors,  to  restrain  them  from 
acting  as  such,  was,  on  motion,  ordered,  by  Vice-Ghancellor  Sir 
W.  M.  James,  to  be  taken  off  the  file,  with  costs  to  be  paid  by  the 
solicitor  who  filed  it  (5). 

(1)  Dover   Oas  Light   Company  v.  (3)  lb. 

Dover  (Mayor,  &c.),  7  De  (i.  M.  &  G.  (i)  Wandsworth   and   Putney    Oas 

545 ;  1  Jur.  (N.  S.)  812.  Liyht  Mid  Coke   Company  v.  Wright, 

(2)  Imperial  Gas  Light  and  Coke  18   W.   R.   728;    22   L.    T.    (N".    S.) 
Company  v.    West   London  Junction  404. 

Gas    Company,   and    Qreat    Western  (5)  lb. 

Railway  Company,  14  W.  E.  1019. 
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Part  I.  Sect  7.  Mining  Compcmies. 

Chapter  VII. 


—  1.  A  cost-book  mining  company  is  a  simple  partnership  formed 
under  no  Act  of  Parliament,  and  it  is,  therefore,  necessary,  in  order 
to  have  an  account,  that  all  the  members  should  be  made  parties 
to  a  bill  for  that  purpose ;  and  where  a  shareholder  in  such  a  com- 
pany filed  a  bill  against  the  managing  committee,  and  against  a 
creditor  of  the  company,  to  restrain  an  action  brought  against  him 
by  the  creditor  at  the  instigation  of  the  committee,  and  the  bill 
also  asked  for  an  account  as  to  the  amount  of  the  plaintiff's  liability 
to  the  company,  Vice-Chancellor  Sir  E..  T.  Kindersley  granted  an 
injunction  to  restrain  the  action,  but,  for  the  reason  stated  above, 
dismissed  the  bill  as  against  the  committee  (1). 

2.  In  Lord  v.  Governor,  &o.,  of  Goffer  Miners  (2)  Lord  Chancellor 
Cottenham,  overruling  a  decision  of  Vice-Chancellor  Sir  J.  L.  Knight 
Bruce,  allowed  a  demurrer  to  a  bill  by  one  of  the  shareholders  of 
an  incorporated  mining  company,  on  behalf  of  himseK  and  all  the 
other  shareholders,  except  the  members  of  the  governing  body, 
who  were  defendants,  impeaching  several  transactions  of  that  body, 
which  it  appeared  had  been  sanctioned  by  majorities  at  general 
meetings  of  the  shareholders,  and  amongst  which  was  a  project  to 
vest  all  the  property  of  the  company  in  trustees,  for  the  purpose 
of  liquidating  its  affairs ;  notwithstanding  some  vague  and  general 
charges  of  fraud  and  misconduct  on  the  part  of  the  defendants,  and 
an  allegation  that,  by  the  constitution  of  the  company,  no  one  but 
the  governing  body  could  convene  a  general  meeting,  the  specific 
acts  complained  of  not  being  clearly  such  as,  in  the  opinion  of  the 
Court,  it  was  incompetent  to  a  majority  of  the  shareholders  to 
sanction.  The  Lord  Chancellor  said  that  he  found  all  the  com- 
plaints made  by  the  individual  shareholder  to  consist  of  acts  within 
the  powers  of  the  corporation,  and  all  sanctioned  by  general  meet- 
ings of  the  shareholders,  and  no  allegation  raising  any  case  for  the 
interference  of  a  Court  of  Equity  with  the  exercise  of  such  rights  ; 

(1)  Bihley  v.  Minton,  27  L.  J.  (Ch.)  of  Devon  and    Cornwall,  and   to   the 

53;  vide  32  &  33   Vict.  c.  19,   The  Court    of   the  A'ice  -  Waixien    of   the 

Stannaries   Act,   1869,  "An   Act   for  Stannaries." 

amending   the  Law  relating   to   Miu-  (2)  2  Ph.  740 ;  1  H.  &  T.  85 ;  2  De 

ing  Partnerships  within  the  Stannaries  G.  &  Sm,  308. 
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and  that  a  Court  of  Equity  could  not  assume  jurisdiction  in  such      Pakt  I. 

.      '.  .  Chapteb  VII. 

a  case  without  opening  its  doors  to  all  parties  interested  in  corpo-      sect.  7. 

rations  and  joint  stock  companies  or  private  partnerships,  who, 
although  a  small  minority  of  the  body  to  which  they  belong,  may 
wish  to  interfere  in  the  conduct  of  the  majority ;  and  that  in  Foss 
V.  HarloUle  (1)  Sir  J.  Wigram  had  acted  upon  this  principle ; 
because  the  acts  were  capable  of  confirmation,  and  that  in  Mozley 
V.  Alston  (2)  he  had  expressed  his  strong  approbation  of  Sir  J. 
Wigram's  decision  in  that  case  ;  and  that,  here,  the  acts  had  been 
actually  confirmed,  and  were  therefore  the  acts  of  the  whole  body. 
3.  In  a  suit  by  the  owners  of  a  manor  against  a  company  to 
restrain  trespass,  by  digging  and  carrying  away  minerals  under 
certain  turnpike  roads  within  the  manor  and  for  damages,  liberty 
was  given,  under  the  25  &  26  Yict.  c.  89,  s.  87  (the  Companies 
Act,  1862),  to  the  plaintiff,  after 'a  winding-up  order,  to  pro- 
ceed with  the  suit,  and  also  to  amend,  but  not  by  adding  new 
parties  (3). 


Sect.  8.  Marlcet  Companies. 

1.  Where  a  market  company  had  obtained  a  special  Act,  the 

preamble  of  which  recited  that  a  convenient  site  might  be  obtained 

between  certain  streets  on  the  east  and  certain  other  streets  on 

the  west,  and  which  enacted  that  the  Market  and  Fairs  Clauses 

Act,  1847  (10  Vict.  c.  14),  was  incorporated  therewith;  and  the 

24th  section  authorized  the  erection  of  a  market  house  on  land 

described  in  the  deposited  plans,  and  by  the  25th  the  company 

were  enabled  to  alter  and  widen  streets  in  the  way  pointed  out  on 

the  deposited  plans,  and  by  the  30th  to  buy  additional  lands  not 

exceeding  two  acres ;  and  A.  B.  was  the  owner  of  land  on  the  west 

side  of  one  of  the  streets  on  the  western  boundary  of  the  area 

spoken  of  in  the  preamble,  and  his  land  was  described  in  the 

deposited  plans,  but  it  did  not  thereby  appear  that  more  was 

intended  to  be  taken  than  enough  to  widen  one  of  the  streets 

named  in  sect.  25 ;  and  the  company  proceeded  to  take  the  whole 

land  of  A.  B.  compulsorily,  and  to  build  upon  it  a  covered  building 

(1)  2  Hare,  4S3.  (3)  Wyley  v.  Exhall   Coal  Mining 

(li)  1  Ph.  790,  800.  Oomjxiiiy  (Limited),  33  Beav.  538. 
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Pakt  I.      in  addition  to  the  market  house  authorized  by  sect.  24,  whereupon 

OnAFrEH  Vir.    A      -n    _ei     1  1  •     1    1 

Sect.  8.  A.  ±5.  hied  his  bill  for  an  injunction,  which  the  Master  of  the  Eolls 
granted,  holding  that  the  company  could  only  erect  one  market 
house,  and  not  two,  and  that,  on  the  east  side ;  and  that  although 
the  preamble  could  not  control  the  enactments,  it  might  be 
resorted  to,  to  remove  obscurity  ;  but  upon  the  company  appealing, 
the  Lords  Justices  held,  that  as  the  land  of  the  plaintiff  was 
described  in  the  plan,  and  as,  therefore,  it  might  be  wanted,  the 
company  were  authorized  to  take  it,  and  as  by  the  general  Act 
"the  singular  may  mean  the  plural,"  the  company  were  not 
restricted  by  the  word  "  market  house ;"  that  the  enactments  of  the 
special  Act  did  not  require  a  reference  to  the  preamble  to  explain 
them,  and  dissolved  the  injunction ;  the  company  being  the  proper 
judges  of  what  lands  were  necessary  for  the  works  (1). 


Sect.  9.  Companies  in  General. 

1.  A  bill  filed  by  shareholders  in  a  company  against  directors 
alleged  that  the  directors  had  purchased  shares  from  the  chairman, 
and  that  such  purchase  was  a  fraud  upon  the  plaintiffs  and  the 
other  shareholders,  and  not  authorized  by  the  constitution  of  the 
company  or  by  the  provisions  of  its  deed  of  settlement,  which,  so 
far  as  it  was  set  out  in  the  bill,  did  not  provide  any  remedy  in  such 
a  case ;  the  Lords  Justices,  afSrming  a  decision  of  the  Master  of  the 
Eolls,  held,  upon  demurrer,  that  the  biU  shewed  a  good  cause  of  suit. 
Lord  Justice  Knight  Bruce  said  it  was  a  bill  by  principals  against 
their  agents  seeking  to  be  relieved  against  a  fraud  which,  as  the 
former  contended,  was  sufficiently  alleged  in  the  bill  to  have  been 
committed  by  the  agents,  and  that,  of  course,  if  this  description 
were  accurate,  a  demurrer  was  out  of  the  question.  The  bill  also 
alleged  that  certain  shareholders  had  paid  a  call,  but  that  the 
plaintiffs  were  ignorant  of  the  names  of  such  shareholders ;  and  it 
was  also  held  the  bill  was  not  demurrable  for  not  making  any  of 
them  parties.  Lord  Justice  Knight  Bruce  said  that  if  ignorance 
alleged  by  a  plaintiff  is  of  a  fact  which  he  is  bound  to  know,  he 

(1)  Richards  v.  Scarborough  Public  Market  Company,  23  L.  J.  (Ch.)  110. 
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cannot  probably  suggest  that  effectually  as  an  excuse,  but  that  here      Part  I 
it  was  ignorance  of  a  fact  which  he  was  not  bound  to  know  (1).  seot.  9. 

2.  A  company  cannot  by  user  acquire  an  exclusive  right  to  use  X^pjii^ 
in  its  title  of  incorporation,  a  general  term  descriptive  merely  of  cannot  by  user 

r  '       o  t  "     _    acquire  an  ex- 

the  locality  with  which  the  business  carried  on  by  the  company  is  elusive  right 

connected  (the  object  in  this  case  being  to  secure  a  monopoly  of  title  a  general 

the  word  "Colonial") ;  and  the  Court  will  not  restrain  the  use  of 'P^^^^Jy^P ^ 

such  general  term  by  a  new  company,  even  though  it  is  in  evidence  the  locaUty  _^^ 

that  the  former  company  may  have  been  prejudiced  by  similarity  business  is 
„  ,„»  connected. 

of  name  (/;. 

3.  In  matters  strictly  relating  to  the  internal  management  of  a  The  Court  will 
company,  even  though  the  course  adopted  is  not  within  the  terms  jq  matters 

of  the  instrument  of  foundation,  the  Court  will  not  interfere.     But  -Qg  to^the'in- 
if  the  matters  complained  of  are  plainly  beyond  the  powers  of  the  ternal  man- 

.  1  •   1      1  agement  of  a 

company,  and  are  inconsistent  with  the  object  for  which  the  com-  company, 
pany  was  constituted,  the  Court  wUl  interfere  at  the  instance  of™ tTers  are 
the  minority  to  prevent  the  act  complained  of  from  being  carried  plainly  beyond 
out  (3).     In  this  case,  directors  of  a  company,  acting  ultra  vires,  the  Sompany 

.  ..  oiinii  and  inconsist- 

but  With  the  approval  of  a  majority  of  the  shareholders,  sold  to  ent  with  its 
two  of  the  body  a  portion  of  the  company's  property,  the  amount "  ^^°  ^' 
which  the}''  had  paid  up  upon  their  shares  being  taken  in  part  pay- 
ment of  the  purchase  money.     But  the  Master  of  the  Eolls,  Sir 
J.  Eomilly,  being  of  opinion  that  the  transaction  practically  amounted 
to  putting  an  end  to  the  company,  while  it  threw  the  debts  upon 
the  remaining  shareholders,  ordered  the  transaction  to  be  declared 
void,  and  made  a  decree  for  the  dissolution  and  winding  up  of  the 
company,  and  that  the  value  of  the  property  sold  should  be  made 
good  by  the  purchasers  (4).   But  in  the  same  case  there  having  been  Though  a 
a  sale  of  shares  by  certain  members  of  the  company  to  the  directors  I'aro  mv™  '^ 
on  behalf  of  the  company,  sanctioned  by  a  majority  at  a  general  acquiescence 
meeting,  the  Court  held  that,  assuming  the  transaction  to  be  ultra  years)  pre- 

™     .  „     ,      eludes  im- 

vtres,  or  improper,  an  acquiescence  oi  six  years  on  the  part  of  the  peaching  it. 
dissentient  shareholders  precluded  them  from  impeaching  it.     The 

(1)  Hodghinson    v.    National   Live      pany  v.  Home  and  Colonial  Assurance 
Stock  Inswance  Company,  4  De  Gr.  &       Company,  33  L.  J.  (Ch.)  741. 

J.  422 ;  26  Beav.  473.  #  (3)  Gregory   v.    Patchett,  10  Jur. 

(2)  Colonial  Life  Assurance  Com-      (N.  S.)1118;  13  W.  E.  34. 

(4)  lb. 
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Part  I.      Master  of  the  Eolls  said  "  shareholders  cannot  lie  by,  sanctioning, 
Seot.  9.    '  or  by  their  silence  acquiescing  in,  an  arrangement  which  was  ultra 
vires  of  the  company,  watching  the  result,  and,  if  it  be  favour- 
able and  profitable  to  themselves,  to  abide  by  it,  and  insist  upon 
its  validity,  but  if  it  prove  unfavourable  and  disastrous,  then  to 
institute   proceedings  to   set  it  aside  (1).      And  the  company 
being  virtually  at  an  end,  needs  not,  in  a  bill  to  set  aside  such 
a  transaction,  to  be  brought  before  the  Court  in  its  corporate 
character  (2). 
Vendor  can-        4.  A  vendor  Cannot  prevent  his  purchaser  from  buying  a  second 
p°j.^^Jg"       estate  from  some  one  else,  pending  the  first  transaction,  on  the 
buying  ground  that,  by  making  such  second  purchase  he  may  be  rendered 

fliHOtxlGr  6SX£lji6 

pending  the    unable  to  Complete  his  first.    And  the  Court  will  not  restrain  a 

on^he^giound  Company  from  doing  an  act  within  the  scope  of  its  objects,  on  the 

d^r'd'th'^^^    ground  that  if  the  company  does  that  act  the  doing  of  it  may 

unable  to  com-  incapacitate  the  company  from  performing  something  else  which 

purchase.        IS  also  vnthin  the  scope  oi  its  objects  (3).     And  where  a  company 

had  been  formed  for  the  purchase  of  land  at  B.,  for  the  erection,  &c., 

and  maintenance  of  a  brewery  or  breweries  thereon,  and  also  for 

the  purchase  of   a  particular  brewery,  called  the  North  Street 

brewery,  at  B.,  and  one  of  the  articles  of  the  association  said  "  the 

directors  shall  purchase"  the  North  Street  brewery  for  £64,000 ;  and 

there  being  a  difficulty  in  raising  the  requisite  capital,  the  directors 

proposed  to  purchase  a  smaller  brewery  at  B. ;  upon  some  dissentient 

shareholders  filing  a  bill  to  restrain  the  company  from  effecting 

the  proposed  purchase,  on  the  ground  that  it  was  uUra  vires,  and 

would  render  the  purchase  of  the  North  Street  brewery  impossible ; 

the  Master  of  the  Eolls,  Sir  J.  Eomilly,  refused  an  injunction,  on 

the  ground  that  it  was  not  ultra  vires,  as  the  company  was  formed 

to  purchase  land  at  B.  for  a  brewery,  and  the  purchase  of  the  North 

Street  brewery  was  only  a  secondary  object  (4). 

5.  Although  it  is  the  undoubted  right  of  every  shareholder  in  a 
company  to  prevent  the  directors  from  exceeding  their  powers, 

(1)  Gregory   v.   Patchett,    10   Jiir.  (4)  SyersY.  Brighton  Brewery  Com- 

(N.  S.)  1118  ;  13  W.  R.  34.  party.  Limited;    Wright  v.  Brighton 

QJ.)  lb.                                             »  Brewery  Company,  Limited,  13  W.  R. 

(3)  Syers  v.  Briyhloii  Brewery  Com-  220. 
pany  (Limited),  11  L.  T.  (iV.  S.)  5(30. 
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still,  where  it  appears  that  the  plaintiff  is  merely  a  puppet  in  the      Part  I. 

1  T         .       1  1      •    1  T     Chapter  VII. 

hands  of  others,  not  shareholders  m  the  company,  who  indemnity      seot.  9. 

him  against  the  costs  of  the  suit,  the  Court  will  not  interfere  by  ~ 

interlocutory  injunction  (1). 

6.  Where  a  mortgage  to  the  secretary  of  a  company,  registered 
under  19  &  20  Vict.  c.  47  (the  Joint  Stock  Companies  Act,  1856), 
was  authorized  by  a  resolution  passed  at  a  meeting  of  the  directors, 
who  had  ceased  to  be  directors  by  being  concerned  in  previous 
contracts  with  the  company ;  the  Master  of  the  Eolls,  Sir  J. 
Romilly,  held,  that  a  sale  by  the  mortgagee  ought  to  be  restrained 
until  the  hearing  of  the  cause  (2).  And  where  three  directors  of 
this  company  had  accepted  bills  payable  to  the  company's  bankers 
to  obtain  an  advance  of  £3000,  alleged  to  be  necessary  for  the 
purposes  of  the  company ;  and  at  a  subsequent  meeting  of  the 
directors,  at  which  the  three  directors  and  one  other  director  alone 
wei-e  present,  it  was  resolved  that  the  company  should  repay  the 
loan,  and  "  save  harmless  and  keep  indemnified  "  the  three  directors  ; 
the  Master  of  the  Rolls  held,  that  this  resolution  did  not  authorize 
a  mortgage  to  the  three  directors,  and  that  they  thereby,  under 
sect.  47  of  table  B.,  in  the  schedule  to  the  said  Act  of  1856,  ceased 
to  be  directors,  and  an  intended  sale  by  the  mortgagees  was  re- 
strained until  the  hearing  or  further  order  (3).  And  where  four 
directors  of  the  same  company  met  together,  and  passed  a  resolu- 
tion to  mortgage,  and  did  mortgage,  part  of  the  company's  property 
to  themselves  and  another  director,  and  some  of  the  five  mortgagees 
had  ceased  to  be  directors  by  being  concerned  in  a  previous  con- 
tract with  the  company,  the  Master  of  the  Eolls  held  that  a  sale 
by  them  under  the  mortgage  must  be  restrained  until  the  hearing 
of  the  cause  (4). 

7.  Directors  of  a  "  limited "  company  will  not  be  restrained  The  Court  will 

...  1  ...,.,  .  not  restrain 

from  commencing  business,  and  exercising  their  borrowing  powers,  directors  of  a 

until  the  whole  of  the  nominal  capital  has  been  subscribed  and  co^any ' 

from  commencing  business,  and  exercising  borrowing  powers, 
until  wbole  of  nominal  capital  is  subscribed. 


(1)  FUder  v.  London,  Brighton,  and  (2)  Southampton  Boat  Company  v. 

South  Coast  Railw.  Co. ;  Barchard  v.      Rawlins,  12  W.  R  331. 
Brighton,    Uckfleld,    and     Tunhridge  (3)  Southampton  Boat  Company  v. 

Wells  RaUw.  Co.,  1  H.  &  M.  489.  Pinnock,  12  W.  R.  330. 

(4)  Southampton  Boat  Company  v.  Muntz,  12  W.  R.  330. 
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Part  I.      every  share   allotted,  the   Companies    Act  of  1862  clearly  con- 
Ohafteb  VII  • 

Seot.  9.      templating  the  commencement  of  business  by  a  company  before 

its  capital  has  been  fully  raised  (1) ;   and,  in  the  absence  of  fraud, 
it  is  not  necessary  that  the  whole  of  the  nominal  capital  of  a  limited 
company  should  be  subscribed  before  the  business  of  the  company 
can  be  carried  on  or  its  powers  exercised  (2). 
The  Court  will     8.  A  majority  of  the  shareholders  in  a  limited  company  has  no 
menTof  ^^^'    po^er,  before  any  profits  have  been  earned,  to  authorize  the  pay- 
interest  on      ment  of  interest   on  the  amount  paid  up  of  the  share  capital, 

amount  paid  _     ^  '■  ^  '■ 

up  of  share      and  such  payment  will  be  restrained,  as  being,  in  effect,  a  repay- 

capital  before  „  .     ,    ,„, 

profits  earned,  ment  01  Capital  {6). 

No  apeoifio  9.  Where  the  deed  of  settlement  of  a  company  provided  that  the 

agi'eemeuTfor*  li^'^il'ty  of  a  holder  of  shares  should  cease  upon  some  person,  to 
purchase  of     fee  approved  by  the  directors,  being  placed  on  the  register  of  share- 
the  company    holders  in  respect  of  such  shares ;  and  B.  verbally  agreed  to  seU, 
of  apprOTal^of  ^^^  ^-  to  purchase,  some  shares  belonging  to  B.,  and  the  considera- 
purchaaer.       ^j^j^  money  was  paid,  but  before  a  legal  transfer  was  executed  the 
company  was  ordered  to  be  wound  up,  and  the  official  liquidator, 
acting  on  behalf  of  the  directors,  declined  to  approve  of  the  pur- 
chaser, and  refused  to  register  the  transfer ;  the  blaster  of  the 
EoUs,  Lord  Komilly,  held  that  the  Court  could  not  decree  spe- 
cific performance  of  the  agreement,  or  restrain  an  action  by  the 
purchaser  for  the  recovery  of  the  purchase  money.     The  Master 
of  the   Rolls  said   that   every  contract  for  the   sale   of  shares, 
where  the    company  has  a   right  of  approval,  was   conditional 
on  the  company  accepting  the  purchaser  as  the  proprietor  of  the 
shares  (4). 
No  specific  10.  The    Court  will    not   compel   specific   performance  of  an 

of  a^a^^e-  agreement  by  a  company  to  employ  a  person  as  their  broker,  and 
ment  by  com-  ^^  contract  being  at  an  end  (having  been  broken  by  the  company), 
ploy  a  person  Vice-Chancellor  Sir  W.  P.  Wood  said  that  it  was  impossible  to 

as  broker.  ..,,« 

carry  out  that  which  was  merely  an  adjunct  to  the  principal  reber 
sought,  namely,  an  injunction  to  restrain  the  company  from  adver- 
tising, in  breach  of  a  stipulation  contained  in  the  agreement,  the 

(1)  M'Dougall  v.  Jeney  Imperial  (4)  Birmingham  v.  Sheridan  ;  Wa- 
Tlotel  Company,  34  L.  J.  (Ch.)  28  ;  terloo  Life  Insurance  Company,  In  re, 
12  W.  E.  1142  ;  10  Jur.  (N.  S.)  1043.  10  Jur.  (N.  S.)  415  ;  33  L.  J.  (Ch.) 

(2)  lb.                       (3)  lb.  571. 
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name  of  any  other  person  than  the  plaintiff  as  their  broker,  and      Pakt  I. 

11  11  1      1  -11  /■<>  Chapter  VII. 

allowed  a  demurrer  to  the  bill  (1).  Sect.  9. 

11.  The  Court  will,  at  the  instance  of  the  dissatisfied  share- rp(^Qo„j.(.^,;il 

holders  of  a  company,  restrain  further  proceedings  under  an  agree-  I'eatra™  pro- 

ment  to  refer,  entered  into  by  two  public  companies,  where  the  under  an 

117,.  11.  1  •  1  agreement  to 

agreement  is  clearly  ultra  vires,  and  disputes  have  arisen  there-  refer,  clearly 

under  which  had  been  agreed  to  be  referred  to  arbitration ;  and  between  two 

where  directors  of  a  company  had  affixed  the  company's  seal  to  an  companies, 
_       "^  _  .  .    ^M  "Will  re- 

agreement,  part  of  which  was   ultra  vires,  Vice-Chancellor  Sir  strain  the  en- 

W.  P.  Wood,  at  the  suit  of  certain  dissenting  shareholders,  declared  part  of  an 
the  agreement,  so  far  as  it  purported  to  bind  the  company  to  the  ^l^^^^"^?."* 
clauses  ultra  vires,  void ;  and  as  to  such  part  as  was  declared 
Toid,  restrained  the  other  parties  to  the  agreement  from  enforc- 
ing their  rights  (2).  In  this  case  an  agreement  had  been  made 
between  two  railway  companies  under  their  common  seals,  which 
contained  clauses  which  were  beyond  the  powers  of  the  direc- 
tors of  one  of  the  companies,  and  also  clauses  for  referring  to 
arbitration  all  disputes  arising  under  the  agreement;  and  the 
Court  held  that  although  a  Court  of  Equity  would,  at  the  suit 
of  a  shareholder  of  that  company,  restrain  both  companies  from 
proceeding  to  arbitration  in  respect  of  alleged  breaches  of  those 
clauses,  yet  that  no  injunction  would  be  granted  at  the  suit 
of  a  shareholder  of  the  other  company,  on  the  ground  that  the 
stipulations  of  any  such  clauses  were  beyond  the  powers  of 
the  directors  of  the  company  in  which  the  plaintiff  was  not  a 
shareholder  (3).  And  agreements  by  a  railway  company  to 
contribute  towards  the  parliamentary  deposit  required  by  bills 
promoted  by  another  company,  or  to  take  shares  in  future  exten- 
sions of  another  company,  or  to  make  traffic  regulations  appli- 
cable to  future  extensions,  are  ultra  vires;  except  the  validity  of 
such  agreements  is  expressly  made  to  depend  on  the  sanction  of 
Parliament. 

12.  A  public  company  exceeding  its  legislative  limits  cannot  be  A  public  com- 

(1)  Brett  Y.  East  India  and  London       Western  {Ireland)  Railway  Company, 
Shipping  Company,  12  W.  E.  596.  1  H.  &  M.  130;  32  L.  J.  (Ch.)  513  '; 

(2)  Maunsell    v.     Midland    Great      8  L.  T.  (N.  S.)  347. 

(3)  lb. 
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Part  t.      ing  its  legis-     restrained  by  injunction  at  the  suit  of  a  co-rival  com- 
Seot.  9.      cannot  here-    V^^7>  which  does  not   allege  that  it  has  sustained 


strained  at  some  private  injury  by  such  excess,  though  the  acts 
company  not  complained  of  may  be  injurious  to  the  public  interests ; 
private  injury.  SO  held  by  Lord  Chancellor  Westbury,  affirming  a 
decision  of  Sir  W.  P.  Wood  on  a  demurrer  (1). 
The  funds  of  13.  The  funds  of  a  company  established  for  the  purposes  of  one 
estabiislied  for  undertaking,  cannot  be  applied  to  another,  and  the  attempt  so  to 
cannot'be^'^  ^PP^J  them,  though  sanctioned  by  all  the  directors,  and  by  a  large 
applied  to  majority  of  the  shareholders,  is  illegal.  But  where  a  company  was 
established  "for  the  erection,  furnishing,  and  maintenance  of  an 
hotel,  the  carrying  on  the  usual  business  of  an  hotel  and  tavern 
therein,  and  the  doing  all  such  things  as  are  incidental  or  other- 
wise conducive  to  the  attainment  of  the  above  objects ;"  and  the 
directors  built  an  hotel  containing  360  rooms,  but  before  it  was 
opened,  agreed  to  let  off  a  portion  of  it  unfurnished,  and  containing 
169  rooms,  to  a  government  department  (the  India  Board)  for 
offices,  at  the  rent  of  £6000  a  year  for  a  term  of  three  years,  with 
an  option  to  the  board  to  extend  it  to  five  years ;  and  the  company 
was  to  have  the  monopoly  of  supplying  to  the  premises  all  pro- 
visions, wines,  and  liquors ;  and  the  directors  also  agreed  to  make 
alterations  for  that  purpose,  which  it  was  estimated  would  cost 
about  £2000,  and  cause  a  further  expense  in  restoring  the  rooms 
to  a  state  fit  for  hotel  purposes ;  but  it  was  established  that  this 
agreement  was  not  entered  into  with  a  view  to  the  permanent 
employment  of  part  of  the  premises  for  purposes  not  authorized  by 
the  constitution  of  the  company,  but  was  adopted  as  an  interim 
measure,  because  the  directors  believed  that  the  whole  of  so  large 
a  building  could  not  safely  and  advantageously  be  opened  as  an 
hotel  at  first,  and  because  they  had  not  capital  to  open  the  whole 
at  once,  and  that  a  majority  of  shareholders  had  sanctioned  the  act ; 
the  House  of  Lords,  affirming  a  decision  of  the  Lords  Justices  and 
Vice-Chancellor  Sir  W.  P.  Wood,  held  that  the  agreement  was  not 
ultra  vires,  but  within  the  words  of  the  clause,  "  all  such  things  as 
are  incidental  or  otherwise  conducive  to  the  attainment "  of  the 

(1)  Stockport  District  Waterworks  Company  v.  Manchester  (^Mayor,  d-c), 
11  W.  R.  156. 
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obiects  for  which  the  company  was  established,  and  that  the  Court      Pabt  i. 

Chapteb  YII. 
ought  not  to  interfere  (1).  Sect.  9. 

14.  Where  a  company  had  given  notice  to  landholders  to  treat 
for  certain  portions  of  land,  and,  after  some  discussion,  the  question 
of  compensation  had  been  referred  to  arbitration,  which,  however, 
had  not  been  completed ;  the  Court  held,  that  the  remedy  of  the 
landowners  was  by  mandamus,  to  compel  the  summoning  of  a  jury, 
and  not  by  bill  in  Chancery  (2). 

15.  "Where  a  plaintiff  (a  nurseryman)  having  a  dwelling-house 
situate  in  a  piece  of  ground  2J-  acres  in  extent,  surrounded  by 
brick  walls,  used  part  of  the  land  as  a  nursery  garden  for  trade 
purposes  ;  he  was  held,  by  yice-Chancellor  Sir  W.  M.  James, 
entitled  to  compel  a  railway  company  proposing,  without  actually 
touching  the  house,  to  take  the  greenhouses  and  a  part  which  had 
been  planted  and  used  for  ornamental  purposes ;  to  take  the  whole 
of  the  land  (3). 

16.  Where  a  company  had  taken  land  not  comprised  in  their 
notice  to  treat,  and  had  erected  works  upon  it,  and  the  plaintiff 
claimed  this  land ;  but  the  claim  was  opposed  by  the  company ; 
and  the  plaintiff  thereupon  proceeded  to  interrupt  and  pull  down 
some  of  the  works  commenced  by  the  company ;  Yice-Chancellor 
Sir  W.  P.  Wood  held,  that  the  remedy  of  the  party  should  have 
been  by  ejectment,  and  that  not  having  applied  for  an  injunction 
to  restrain  the  proceeding  with  the  company's  works  he  was  not 
entitled  to  an  injunction  (4). 

17.  A  creditor  of  a  limited  company,  in  course  of  being  wound  A  creditor  of  a 
up  voluntarily,  may  file  a  bill  to  have  his  claim  declared  valid,  pa^y  -winding 
and  to  restrain   the  voluntary  liquidators  from    expending  the  ^^  ^fiT™*''vii 
assets  of  the  company  in  paying  other  debts  of  the  same  degree ;  to  iave  his 
and  a  plea  to  such  a  bill  that,  by  the  Joint  Stock  Companies  Acts,  valid,  and  to 
1856,  1857,  and  1858,  the  cognizance  of  the  matters  in  question  ^g  debts  of 
belonged  to  the  Court  of  Bankruptcy,  was  overruled  by  Vice-  ^^^  degree. 
Chancellor  Sir  W.  P.  Wood,  with  costs  (5). 

(1)  Simpson  v.  Westminster  Palace  Railw.  Co.,  L.  E.  9  Eq.  432 ;  39  L.  J. 
Eottl  Company,  8  H.  L.  C.  712 ;  2  De  G.      (Ch.)  567. 

F.  &  J.  141 ;  6  Jur.  (N.  S.)  747, 764, 985.  (4)  lAnd  v.  Isle  of  Wight  Ferry  Com- 

(2)  Lindv.  Isle  of  Wight  Ferry  Com-      pany,_l  L.  T.  (N.  S.)  416. 

pany,  7  L.  T.  (N.  S.)  416.  (5)  Lowndes  v.  Garnett  and  Moseley 

(3)  Salter  v.  Metropolitan  District      Qold  Mining  Company,  2  J.  &  H.  282. 

3  K 
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PATiT  I.  18.  It  is  liiehlv  inconvenient  for  the  Court  to  grant  an  injunc- 

CiiAPTEB  VII.  ^.       ^  ,     .      :,  ,  r         1      „•  *i 

Sect.  9.      tion  to  restrain  the  performance  ol  works      in  any  other  mannpr 

than  authorized  by  the  words  of  an  Act  of  Parliament,"  unaccom- 
panied by  a  statement  of  what,  in  the  opinion  of  the  Court,  is  the 
right  mode  of  constructing  those  works  (1). 

19.  Persons  under  disability  served  with  a  notice  under  the 
Lands  Clauses  Consolidation  Act,  1815,  to  take  part  of  a  house  and 
premises,  are  able  to  sell  under  the  t)2nd  section  of  the  Act,  and 
may  require  the  company  to  take  the  wliole,  although  it  may  not 
fall  within  the  limits  of  deviation  of  the  railway  (2). 

20.  Where  a  holder  of  120  £20  shares  in  a  company,  having 
afterwards  become  entitled  to  sixty  additional  £2  shares,  instructed 
his  broker  to  sell  the  latter;  and  the  broker  obtained  from  him 
blank  transfers  with  stamps  sufBcient  to  pass  the  £20  shares,  and 
filled  in  the  blanks  for  the  descriptions  of  the  shares,  with  those 
of  the  £20  shares,  leaving  the  names  of  the  transferees  in  blank ; 
and  the  shares  were  purchased  by  jobbers,  the  blanks  for  the 
names  of  the  transferees  remaining  in  blank,  which  was  a  common 
course  of  dealing ;  and  the  jobbers  afterwards  sold  them,  and  filled 
in  the  names  of  the  ultimate  purchaser ;  the  Lords  Justices  held 
(affirming  a  decision  of  Vice-Chancellor  Sir  W.  P.  Wood)  that  the 
transfer  in  blank  was  void,  that  the  first-mentioned  holder  was 
entitled  to  have  the  shares  delivered  up,  and  their  registration  in 
the  names  of  the  purchaser  restrained  (3). 

21.  Where  a  company  had  been  incorporated  according  to  the 
law  of  a  foreign  state,  for  purposes  to  be  carried  into  effect  within 
that  state,  but  its  principal  shareholders  were  English,  and  its 
chief  business  was  transacted  in  England,  and  the  capital  was 
divided  into  preferential  and  ordinary  shares ;  and  a  resolution  was 
passed  by  the  shareholders  that  the  managers  should  take  the 
necessary  steps  abroad  to  increase  the  number  of  the  preferential 
shares ;  the  Lords  Justices  held  (reversing  a  decision  of  Vice-Chan- 
cellor Sir  J.  Stuart)  that,  considering  the  domicil  and  purposes  of 
the  company,  the  holders  of  the  ordinary  shares  had  no  equity 

(1)  Dover  Harbour  (Warden  and  v.  Ghan'n;/  Cross  h'dilw.  Co.,  1  J.  &  H. 
Assiiit(mt.'<)  V.  London,   C/iathain,  and      400. 

J)over  Ilallii'.  Co.,  30  L.  J.  (Oil.)  474.  (8)  Taylor  v,  Orad  Indian  I'enin- 

(2)  SI.  Tliomas's Ifospil.al (dovrriiors)      sida  f!aihi\  Co.,  4  Po  0.  &-  J.  ,559. 
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upon  the  face  of  the  bill  to  restrain  the  managers  from  applying  to      Part  I. 

.....,,,  Chaptee  vil. 

a  foreign  legislature  for  an  alteration  in  tlieir  constitution  (1).  sect.  9. 

22.  Where  a  Court  of  Law,  acting  under  the  Joint  Stock  Com- 
panics  Kegistration  Act  (7  &  8  Vict.  c.  110),  has  given  to  one 
shareholder  judgment  against  a  company  without  assets,  a  Court 
of  Equity  will  not  prevent  that  judgment  from  being  enforced 
against  another  shareholder,  a  Court  of  Common  Law  having  full 
jurisdiction  to  deal  with  the  case  (2).  In  this  case  a  shareholder 
of  a  company,  who  was  also  a  creditor  of  the  company,  obtained  a 
judgment  against  the  company  for  money  due ;  the  assets  of  the 
company  had  been  assigned  to  another  company,  of  which  he  had 
not  become  a  shareholder,  and  not  being  able  to  obtain  payment  of 
his  debt  he  gave  notice,  under  the  68th  section  of  the  above  Act,  to 
another  shareholder  in  the  first  company,  who  had  become  a  share- 
holder in  the  second  company,  that  he  should  proceed  against  him 
individually  to  recover  the  debt.  Upon  a  bill  for  an  injunction  by 
the  shareholder  so  proceeded  against,  to  restrain  the  proceedings 
at  Law,  but  without  asking  for  other  relief;  Vice-Chancellor  Sir 
R.  T.  Kindersley  held  that  a  Court  of  Common  Law  had  full  juris- 
diction to  deal  with  the  case,  and  refused  an  interlocutory  motion 
for  an  injunction,  with  costs  (3). 

23.  Where  the  Law  has  declared  the  construction  of  a  contract,  a 
Court  of  Equity  will  not  interfere  to  aid  either  of  the  parties 
merely  on  the  ground  of  their  own  or  their  agents'  dealings  under  it, 
for  that  would  be  to  make  a  new  contract,  which  could  only  be  done 
by  mutual  consent  by  persons  properly  authorized,  and  in  due 
form  (4).  And  if  such  dealings  relate  to  a  contract  with  an  incor- 
porated company,  the  new  contract,  like  the  old  one,  must  be  under 
seal  (5). 

24.  Where  a  company  had  been  registered  under  a  memorandum 
of  association,  and  incorporated  under  the  19  &  20  Vict.  c.  47,  as  a 
limited  company,  for  the  purpose  of  conveying  passengers  and 
luggage  in  patent  omnibuses,  and  the  company  had  no  special 

(1)  Bill  V.  Sierra  Nevada  Lahe 
Water  and  Mining  Company,  8  W.  B. 
205;  6  Jur.  (N.  S.)  184;  29  L.  J. 
(Ch.)  176. 

(2)  Hardinge  v.  Webster,  1  Dr.  & 

Sm.  101 ;  6  Jur.  (N.  S.)  88. 

3  R 


(3) 

lb. 

(4) 

Irish 

Midland 

Great 

Western 

Railw 

.Co.y 

.  Johnson, 

6H.  L. 

C. 

798; 

4  Jur. 

(N.  S, 

,)  643. 

(5) 

lb. 
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Paet  I.  articles  of  association ;  and  a  majority  of  more  than  three-fourths 
Sect.  9.  "  in  ijumber  and  value  of  the  shareholders  present  at  a  general 
meeting  duly  convened  passed  a  special  resolution  empowering 
the  directors  to  borrow  money  at  interest  on  debentures,  for  pay- 
ment of  debts  contracted  in  the  due  working  of  the  company,  any 
sums  not  exceeding  in  the  whole  a  certain  amount,  and  some 
dissentient  shareholders  filed  a  bill  on  behalf  of  themselves  and  the 
other  shareholders,  except  the  directors,  to  prevent  the  issuing 
debentures  or  other  securities,  whereby  the  stock  and  assets  of  the 
company  might  be  charged  or  made  liable  for  the  payment  of  any 
money  so  borrowed  for  the  use  of  the  company,  on  the  ground 
that  such  borrowing  was  ultra  vires;  the  Court  (Lord  Justice 
Turner,  affirming  the  decision  of  Vice-Chancellor  Sir  E.  T. 
Kindersley,  Lord  Justice  Knight  Bruce,  dubitante)  held  that  such 
borrowing  was  an  act  for  which  a  special  resolution  was  a  sufficient 
authority,  and  that  the  injunction  ought  to  be  refused  (1). 

25.  Directors  of  a  shipping  company,  with  limited  liability,  es- 
tablished for  purchasing  vessels  and  running  them  between  certain 
places,  and  for  letting  out  the  same  ships,  and  generally  to  transact 
the  business  of  shipowners,  having  power  by  the  company's  articles 
of  association  to  do  all  such  acts  as  the  company  might  do,  not 
being  acts  which  the  Joint  Stock  Companies  Act,  1856  (19  &  20 
Vict.  c.  47),  or  the  company's  articles  of  association,  required  to 
be  done  by  the  company  in  general  meeting,  have  power  to  borrow 
money  for  the  purposes  of  the  company,  by  mortgaging  the  com- 
pany's ships,  the  power  not  being  required  either  by  the  Act  or  by 
the  articles  to  be  exercised  by  the  company  in  general  meeting  (2) ; 
With  regard    and  it  IS  clear   that  with  regard  to  everything  that  is  within 
withfn\*Ie™^  the  powers  of  a  joint  stock  company  the  majority  of  shareholders 
powers  of  a      hsive  power  to  deal  with  the  assets  of  the  company,  and  to  bind 

joint  stocic 

company,  the  the  minority  (3). 

shareholders  26.  Where  a  charter  of  incorporation  had  been  granted  to  a 
delf  with*thl°  company  on  condition  that  no  person  should  be  admitted  to  the 
v^d^th"*^       company's  building  or  grounds  on  the  Lord's  Day  in  consideration 


minority. 


(1)  Bryon  v.  Metropolitan  Saloon  Clipper  Company  v.  Mounsey,  4  K.  & 
OmniiMS  Com^ian?/,  3  De  G.  &  J.  123 ;  J.  733;  27  L.  J.  (Ch.)  729;  4  Jur. 
4  Jur.  (N.  S.)  12G2.  (X.  S.)  1224. 

(2)  Australian     Auxiliary    Steam  (3)  lb. 
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of  any  money  payment,  whether  made  directly  or  indirectly,  unless  Part  I. 
the  sanction  of  the  Legislature  should  be  obtained,  and  the  com-  Seot.  9. 
pany  having  obtained  an  Act  of  Parliament  authorizing  their 
directors  to  agree  with  the  proprietors  of  any  shares  or  stock  for 
the  conversion  thereof  into  tickets  of  admission  for  life  or  years  for 
such  proprietor  or  his  nominee,  but  providing  that  nothing  therein 
contained  should  relieve  the  company  from  any  condition  con- 
tained in  the  charter;  and  advertisements  were  issued  by  the 
directors  offering  to  accept  the  surrender  of  shares  in  exchange 
for  tickets  of  admission  for  a  term  limited,  to  be  made  out  to 
bearer,  and  to  be  available  for  Sundays  as  well  as  ordinary  days ; 
Vice-Ohancellor  Sir  W.  P.  Wood,  upon  a  demurrer  and  a  motion 
for  an  injunction,  held,  that  the  admission  of  any  person  on  a 
Sunday  by  means  of  such  tickets  as  proposed  would  occasion  a 
forfeiture  of  the  company's  charter ;  and,  at  the  suit  of  a  share- 
holder on  behalf  of  himself  and  all  other  the  shareholders  against 
the  company  and  directors,  restrained  the  company  from  accept- 
ing a  surrender  of  any  shares  in  exchange  for  such  tickets  of 
admission  (1). 

27.  Where  there  was  a  right  of  forfeiture  of  shares  on  giving 
ten  clear  days'  notice,  the  Master  of  the  Rolls,  Sir  J.  Romilly, 
held,  that  a  notice  to  forfeit  "on  Monday,  the  9th  of  March  next," 
was  insufficient,  the  9th  being  on  a  Friday ;  the  day  named  in  the 
notice  being  an  impossible  one,  as  the  "  9th  of  March  next "  did 
not  fall  on  a  Monday  (2). 

28.  After  a  transfer  of  shares  in  a  company  has  been  made  (by 
the  rules  of  which  no  transfer  was  to  be  made  until  all  arrears  of 
calls  had  been  paid),  and  after  the  recognition  of  the  transferee 
by  the  company,  the  company  cannot  make  any  claims  for  calls 
due  which  ought  to  have  been  paid  by  the  previous  owner ;  neither 
can  the  company  declare  such  shares  forfeited  on  the  refusal  of 
the  transferee  to  satisfy  such  demand,  though  he  is  only  a  mort- 
gagee of  the  shares  (3). 

29.  Directors  will  not  be  allowed  to  purchase  the  debt  of  a  Directors  are 
creditor  and  then  sue  a  single  unwilling  shareholder  in  his  name,  pmohMlfte" 

(1)  Rendall  v.  Crystal  Palace  Com-  (2)  Watson  v.  Bales,  23  Beav.  294  ; 

pany,  4  K.  &  J.  326  ;  27  L.  J.  (Oh.)      26  L.  J.  (Ch.)  361 ;  3  Jur.  (N.  S.)  53. 
397.  (3)  lb. 
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Part  I.  SO  as  to  enforce  contribution  (1),  But  where,  in  1854,  D.  had  been 
''sEOT^'g.  '  registered  solicitor  of  a  provisionally  registered  company,  and 
J  7T~p  ;~  in  1855  the  company  had  been  completely  registered,  and  the 
ditor,  and  then  plaintiff  and  five  others  were  directors,  and  subscribed  the  deed  for 
eharehoicfer,  1000  shares  each,  and  D.  subscribed  for  500  shares ;  and  by  the 
contribut^onT  ^^^^  ^®-  <i6posit  was  to  be  paid  on  each  share  immediately,  and 
but  there  must  i]^q  directors  were  to  be  indemnified  out  of  that  fund  for  all  pre- 

be  no  delay  m  ... 

coming  for  liminary  and  other  expenses ;  and  only  240  shares,  in  addition  to 
part  of  share-  those  Subscribed  for  by  the  directors  and  their  solicitor,  were 
holder  sued,  j^^jg^  yp^  ^mj  ^]jg  5g_  deposit  on  these  was  paid  and  expended ;  and 
the  deposit  on  the  shares  of  the  directors  (which  would  be  £250 
each)  and  of  D.  had  never  been  called  for ;  and  in  September, 
1866,  D.  delivered  his  bill  of  costs  to  the  plaintiff,  with  a  demand 
of  payment  and  a  threat  to  sue ;  and  on  the  26th  of  October  an 
action  was  brought ;  and  on  the  1 1th  of  November  the  plaintiff 
(the  defendant  at  Law)  obtained  time  to  plead;  but  on  the  14th  of 
November  he  filed  a  bill  for  an  injunction,  and  discovery  of  an 
alleged  agreement  by  the  solicitor  only  to  charge  costs  out  of 
pocket  in  case  the  company  did  not  succeed,  alleging  besides  that 
he  had  paid  on  account  of  the  company  as  much  in  proportion  as 
anybody  else,  and  so  much  as  to  leave  far  less  than  the  amount  of 
the  bill  of  costs  due  from  him  in  respect  of  the  deposit  on  his 
shares,  and  that  D.  had  never  paid  his  deposit,  or  in  any  manner 
contributed  to  the  loss  incurred ;  Vice-Chancellor  Sir  W.  P.  Wood 
held,  that  the  creation  of  the  indemnity  fund  having  been  waived 
by  common  consent,  the  plaintiff  could  not  affect  D.  with  fraud  in 
that  respect;  and  also,  that  the, plaintiff  had  been  too  slow  in 
coming  for  relief;  and  refused  the  injunction  on  both  grounds  (2). 
30.  Where  A.,  a  shareholder  in  a  company,  having  held  500  shares, 
and,  as  he  alleged,  forfeited  490,  had  brought  au  action  against 
the  company  for  service,  for  a  given  sum,  and  the  company  had 
pleaded,  but  did  not  plead  any  set-off,  and  afterwards  had  with- 
drawn the  pleas;  and  A.  entered  up  judgment,  and  took  out 
execution  against  B.,  one  of  the  directors,  who  obtained  time  on 
giving  a  promissory  note,  and  he  alleged  that  at  the  time  he  gave 
it  he  did  not  know  that  A.  was  a  shareholder,  or  had  forfeited 
shares,  and  he  alleged  that  A.  was  indebted  on  his  500  shai-es  iu 
(I)  Beck  V.  Dean,  3  Jur.  (N.  b.)  14.  (2)  lb. 
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more  than  the  sum  claimed,  but  he  had  signed  a  return,  under      Part  I. 

,     ,     ,  Chapeeb  VII. 
the  Kegistration  Act,  stating,  among  other  things,  that  A.  had      sbot.  9. 

held  500  shares,  but  had  forfeited  490 ;  Vice-Chancellor  Sir  E.  T. 
Kindersley  held,  that  he  had  no  equity  to  restrain  an  action 
brought  by  A.  on  the  promisory  note  (1). 

31.  Where  a  bill  was  filed  by  one  of  the  shareholders  of  the 
Eastern  Archipelago  Company,  which  was  incorporated  by  charter, 
alleging  that  the  public  purposes  of  the  grantors  of  the  lands  and 
mines  which  the  company  held,  and  in  furtherance  of  which  the 
plaintiff  had  subscribed  for  shares,  had  not  been  fulfilled ;  and  that 
such  grants  had  been  diverted  in  a  great  degree  to  private  objects ; 
and  that  the  charter  had  been  granted  by  the  Crown  on  condition 
that  a  moiety  of  the  capital  should  be  subscribed  for,  and  a  fourth 
thereof  paid  up  within  a  limited  time,  which  condition  also  had 
not  been  fulfilled ;  and  that  having  failed  to  fulfil  such  intentions 
and  conditions,  it  was  a  fraud  on  the  part  of  the  directors  to  certify 
that  they  had  been  performed,  and  to  commence  the  business  of 
the  company  and  make  calls  as  they  had  done,  and  praying  re- 
payment of  such  calls,  and  an  injunction  to  restrain  the  directors 
from  making  calls  and  carrying  on  business  for  the  future,  and  an 
indemnity  to  the  plaintiff;  Vice-Chancellor  Sir  G.  J.  Turner 
allowed  a  demurrer  by  the  company  and  directors  to  the  bill.  The 
Vice-ChanceUor  said,  that  either  the  plaintiff  had  or  had  not  a 
common  interest  with  all  the  other  partners  in  the  concern ;  that 
if  he  had  a  common  interest  with  all  the  other  partners,  he  must 
sue  on  behalf  of  himself  and  all  those  other  partners,  and  that  if 
he  had  not  a  common  interest  in  the  concern,  those  other  parties 
must  be  represented  upon  this  record,  in  order  to  contest  and 
examine  that  question ;  and  that  he  thought  the  plaintiff  had  con- 
stituted himself  a  member  of  the  company,  and  that  as  a  member 
of  the  company  he  could  not  have  any  part  of  the  relief  prayed, 
in  the  absence  of  the  other  members ;  and  that  it  is  no  ground  for 
relief  in  Equity  at  the  suit  of  a  shareholder  against  the  company 
that  the  charter  from  the  Crown,  or  the  grant  to  the  company  from 
a  private  person,  has  been  obtained  by  misrepresentation  to  the 
Crown  or  to  such  grantor ;  that  it  is  for  the  Crown  or  the  grantor, 
if  either  should  complain  of  the  fraud  or  misrepresentation,  to  take 
(1)  Hammond  v.  Ward,  3  Drew.  103. 
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Part  I.       proceedings  to  set  aside  the  charter  or  the  grant;  and  that  he 

Sect.  9.      did   not   find   any  sufficient  allegation    that  the  directors  had 

fraudulently   concealed,   from    the   plaintiff   alone,   these    facts, 

and  that  the  plaintiff  had   been   thus  drawn  into  becoming  a 

partner  (1). 

32.  Where  the  directors  of  a  provisionally  registered  company 
had  purchased  a  lease  of  a  mine  for  2000  shares,  to  be  considered 
as  paid  up,  from  the  defendant  S.,  acting  on  behalf  of  himself  and 
the  plaintiff,  and  the  lease  was  assigned  to  trustees  for  the  com- 
pany, and  2000  free  shares  were  allotted  to  S.  in  his  own  name  ; 
and  the  company  was  completely  registered,  but  S.  never  executed 
the  deed  of  settlement ;  or  registered  as  a  shareholder  in  respect  of 
those  shares ;  and  S.  had  made  advances  on  the  shares  for  the 
plaintiff,  and  had  brought  an  action  for  the  same  ;  on  a  bill  by  the 
plaintiff  against  S.  and  the  company,  for  specific  performance  and 
delivery  of  sealed  certificates,  and  to  have  the  accounts  between  S. 
and  the  plaintiff,  in  respect  of  the  advances,  taken,  and  the  action 
stayed,  and  also  for  an  injunction  to  restrain  any  execution  of  the 
deed  or  registry  as  to  these  shares ;  the  Court,  overruling  a  de- 
murrer by  the  company  for  want  of  equity,  and  for  multifarious- 
ness, held  that  the  company  were  bound  to  register  and  deliver 
sealed  certificates  to  the  plaintiff  in  respect  of  his  1000  shares,  that 
the  company  were  trustees  for  that  purpose,  and  that  the  bill  was 
not  multifarious  ;  and  on  motion  for  an  injunction,  it  appearing  that 
S.  had  refused  to  deliver  to  the  plaintiff  his  shares,  alleging  fraud 
on  the  part  of  the  plaintiff  in  the  projection  of  the  company,  and 
that  the  mine  was  worthless,  and  that  S.  had  exchanged  the  2000 
free  shares  for  others,  the  Court  granted  an  injunction  (on  payment 
of  the  balance  of  advances  into  Court)  to  restrain  S.  from  executing 
the  deed  of  settlement,  or  registering  the  2000  shares,  and  to 
restrain  the  company  from  allowing  any  such  execution  or 
registry  (2). 
The  pro-  33.  Where  the  provisional  directors  of  a  joint  stock  company 

rectors  of  a  ^^^>  without  the  authority  of  the  plaintiff,  published  a  prospectus 
joint  stock  stating  him  to  be  a  trustee  of  the  company,  they  were  restrained 
be  restiained  by  the  Master  of  the  Eolls,  Lord  Langdale,  from  so  doing,  on  the 
without  autho-  ground  that  the  plaintiff  was  exposed  to  risk  by  the  act  of  the 
(1)  j\lachride  v.  Lindsay,  9  Hare,  574.  (2)  Fijfa  v.  Hwuhy,  IG  Jur.  49. 
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defendants  in  using  his  name,  and  that  money  was  rity  in  a  pro-      Part  I. 

IT.,.  ,  ;  1      1       1  !•  J_^  i      spectua  that     Chaptee  VII, 

placed  in  his  name  at  the  bankers  oi  the  company  to  the  plaintiff  ia      Sect.  9. 

the  plaintiff's  account  as  trustee,  and  that  he  was  left  t^e  Mmpa°ny. 

to  get  rid  of  his  responsibility  as  he  could  (1). 

34.  Where,  before  decree,  a  receiver  was  appointed  over  the 
assets  of  a  company  formed  under  the  6  Geo.  4,  c.  42,  which  had 
stopped  payment,  the  Court  refused  to  restrain  a  creditor  from 
suing  out  execution  under  the  18th  section  of  that  Act,  against  the 
shareholders,  upon  a  judgment  obtained  against  the  company  (2). 

35.  Acts  of  Parliament  for  making  canals,  railroads,  &c.,  are 
powers  given  by  Parliament  over  the  land  of  the  different  pro- 
prietors through  whose  estates  the  works  are  to  proceed.  Each 
proprietor,  therefore,  has  a  right  to  have  the  power  strictly  and 
literally  carried  into  effect  as  regards  his  own  lands,  and  also  has  a 
right  to  require  that  no  variation  shall  be  made  to  his  prejudice. 

But  where  the  Act  of  Parliament  is  faithfully  carried  into  execution  -^mere  an  Act 
as  regards  his  own  lands,  he  cannot  on  the  mere  ground  of  a  varia-  ^^  faithfully 

.         .  ...  .  .  .       carried  into 

tion  which  is  not  injurious  to  himself,  and  which  was  made  with  execution  as 
the  consent  of  others,  obtain  from  a  Court  of  Equity  an  injunction  owner'a  own 
to  stay  the  proceedings  (3).  uTtfon^ir" 

ground  of  variation  not  injurious  to  himself,  made  with  consent  of  others,  stay  the  proceedings. 

36.  A  Court  of  Equity  will  not,  at  the  instance  of  a  shareholder,  A  Court  of 
restrain  a  joint  stock  company,  incorporated  by  Acts  of  Parliament,  not,  at  the  in- 
which  prescribe  its  constitution  and  objects,  from  applying  in  its  g^arehoider 

corporate  capacity  to  Parliament,  and  from  using  its  corporate  ^^estrain  a  joint 

.  .  n    T      -r         1  stock  company 

seal  and  resources  to  obtain  the  sanction  of  the  Legislature  to  the  from  applying 

remodelling  of  its  constitution,  or  to  a  material  alteration  and  ^o  remodSlts 

extension  of  its  obiects  and  powers  (4).  constitution 

•>  J-  \  '  or  to  extend 

37.  Where  at  a  meeting  of   a   company  regularly  convened,  its  objects  and 

resolutions  were  passed  removing  certain  directors  for  misconduct, 
the  deed  of  settlement  of  the  company  providing  that  such  a 
meeting  might  remove  any  director  for  "  negligence,  misconduct  in 
office,  or  any  other  reasonable  cause,"  and  other  directors  were  subse- 
quently elected  in  their  place ;  and  a  bill  was  then  iiled  by  the 
removed  directors  to  set  aside  the  proceedings  of  the  meeting,  and 

(1)  Bouth  V.  Webster,  10  Beav.  (3)  Lee  v.  Milner,  2  Y.  &  C.  Ex.  R. 
561.                                                             611,  618. 

(2)  Acheson  v.  Hodges,  Fl.  &  K.  (4)  Ware  v.  Grand  Junction  Water- 
371 ;  3  Ir.  Eq.  Rep.  516.                             works  Company,  2  Euss.  &  My,  470. 
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Pabt  I.  the  election  of  the  new  directors ;  the  Court  held,  on  a  motion  to 
Sect.  9.  restrain  the  new  directors  from  acting,  that  the  expression,  "  rea- 
sonable  cause,"  in  the  company's  deed  did  not  refer  to  such  a 
cause  as  in  a  Court  of  Justice  would  be  held  reasonable,  but  only 
to  such  a  case  as  should  be  deemed  reasonable  by  the  shareholders 
assembled  at  a  meeting  duly  convened,  and  therefore  that  the  Court 
had  no  j  urisdiction  to  interfere ;  nor,  where  no  cause  of  direct  fraud 
was  proved,  to  determine  whether  the  decision  of  the  meeting  had 
or  had  not  been  unduly  influenced  by  unfounded  statements  made 
by  parties  taking  an  active  part  in  the  proceedings  (1). 

38.  Where  an  individual  shareholder  in  an  insolvent  joint  stock 
company,  being  sued  at  Law  by  a  banking  firm,  consisting  of  five 
partners,  one  of  whom  was  also  a  shareholder  in  the  company,  for 
a  debt  due  from  the  company  to  the  bank,  filed  a  bill  against  the 
plaintiff  at  Law,  and  all  other  the  shareholders  in  the  company, 
praying  that  the  affairs  of  the  company  might  be  wound  up,  and 
that  in  the  meantime  the  action  might  be  stayed ;  Lord  Cottenham, 
overruling  a  decision  of  the  yice-Chancellor,  allowed  a  general 
demurrer  by  the  other  four  partners  in  the  bank,  on  the  ground 
that  the  relief  prayed  necessarily  involved  the  winding  up  of  the 
affairs  of  the  bank  as  well  as  of  the  company,  which  if  it  had  been 
specifically  prayed  would  have  rendered  the  bill  multifarious  (2). 
And  the  Lord  Chancellor  stated  another  objection  to  the  bill, 
namely,  that  this  Court  was  asked  to  restrain  a  creditor  of  a  joint 
stock  company  from  enforcing  payment  of  his  debt  against  an 
individual  shareholder  on  the  ground  merely  that  the  creditor  was 
himself  a  shareholder,  and  therefore  liable  to  contribute,  and  that 
such  interference  would  defeat  the  rule  at  Law,  which,  for  con- 
venience, enables  creditors  of  such  companies  to  recover  their 
debts  by  that  form  of  proceeding,  leaving  them,  of  course,  to  their 
right  to  contribution  against  their  co-partners. 

39.  Semble,  1.  That  a  person  who  de  facto  is  a  partner,  and  who 
appears  to  be  so  on  the  books  of  the  co-partnership,  and  whose 
name  is  registered  as  such,  cannot  discharge  himself  of  his  liability 
to  creditors  by  shewing  that  the  transfer  to  him  was  informally 
executed.     2.  That  the  registry,  here,  of  the  name  of  the  plaintiff, 

(1)  Inderwick  v.  Sndl,  2  Mac.  &  G.  216  ;  2  H.  &  T.  412. 
(2)  Bheam  v.  Smith,  2  Ph.  726. 


COMPANIES  IN  GENEEAL.  987 

after  the  bank  had  stopped  payment,  as  a  partner  concerned  in  the      Part  i. 

Chapter  VII. 
co-partnership,  as  the  same  appeared  on  the  books  of  the  company,      sect.  9. 

was  not  authorized,  here,  even  at  Law,  where  he  had  ceased  to 

appear  as  a  partner  on  the  books  for  seven  years,  and  his  name 

had  been  withdrawn  from  the  register,  and  no  new  contract  had 

been  entered  into  with  him,  but  entries  merely  had  been  made 

that  the  transfers  by  him  were  valid  (1). 

40.  Where  upon  a  suit  by  some  partners  in  a  joint  stock  bank- 
ing company,  on  behalf  of  themselves  and  the  other  shareholders, 
to  restrain  a  creditor  of  the  company  from  suing  the  shareholders  for 
a  debt  alleged  to  have  been  inequitably  created,  the  common  injunc- 
tion had,  under  the  old  practice,  been  obtained  to  restrain  the  de- 
fendants from  proceeding  at  Law  against  the  plaintiffs  touching  the 
matters  in  question ;  Vice-Chancellor  Sir  J.  Wigram  held,  that  the 
common  injunction  in  terms  only  protected  the  plaintiffs  named  on 
the  record,  and  that  therefore  a  proceeding  by  the  defendants  against 
the  other  shareholders,  not  individually  named,  was  no  breach  of 
the  injunction ;  that  if  the  plaintiffs  on  the  record  could  procure 
the  other  shareholders  to  submit  to  the  same  terms  as  they  them- 
selves must  submit  to,  the  Court  would,  on  an  interlocutory  appli- 
cation by  them,  give  the  same  relief  or  protection  to  the  other 
shareholders  as  to  them ;  but  that,  in  the  circumstances  of  the  case, 
a  special  application  was  necessary  to  give  the  full  benefit  of  the 
injunction  to  the  shareholders  not  named  on  the  record ;  and  that 
for  such  purpose  it  was  necessary  to  shew  that  such  other  share- 
holders stood  in  the  same  situation  as  the  plaintiffs  named  on  the 
record,  but  not  necessary  to  shew  that  the  other  shareholders  were, 
on  the  merits  of  the  case,  entitled  to  the  injunction ;  and  that  it  was 
competent  to  the  defendants  to  shew  any  special  circumstances 
which  would  make  it  unjust  to  extend  the  benefit  of  the  injunction 
to  the  other  shareholders  (2). 

41.  Unless  there  is  a  case  for  the  interference  of  a  Court  of 
Equity,  the  Court  will  not  interfere  in  the  internal  administration 
of  incorporated  companies  (3). 

(I)  Taylor-^.  Hughes,  2  J.  &  Lat.  pany  of  Copper  Miners,2'Sh.lil;l'B.. 

24 ;  6  Ir.  Bq.  Bep.  480,  487.  &  T.   85 ;    vide  Foss  v.  Earhottle,  2 

{2)  LundY.Blanshard,^Tlsxe,2^Q.  Hare,  492;   Mo'dey  v.  Alston,  1  Ph. 

(3)  Lord  V.  The  Qovernor  and  Com-  800. 
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Pabt  I.  42.  There  is  no  question  whatever  as  to  the  iurisdiction  of  the 

CnAPTEB  VII.  ri  ■ 

Seot.  9.      Lourt  to  interfere,  where  the  right  of  a  party  to  petition  Parliament 

A  Court  of      against  a  bill  pending  there,  depends  solely  upon  his  having  some 

^n"sdKitionto  P"^^*^  interest  which  is  likely  to  be  affected  by  it,  and  not  as 

restrain  a        representing  any  interest  of  the  public,  or  for  the  purpose  of  making 
party  from  ..  n,.  t     ,  •    /~,        .  ,         ■, 

petitioning      ^-^y  communication  to  Parliament ;  and  this  Court  has  the  same 

wlTe're  the  ^  '  JT^'isdiction  to  restrain  him  by  injunction  from  petitioning  against 
right  depends  a  bill  in  Parliament  as  it  has  to  restrain  him  from  bringing  an 

upon  his  _  ,  . 

private  inte-    action  at  Law,  or  from  asserting  any  other  right  connected  with 
the  enjoyment  of  the  property  or  interest  which,  he  claims  (1). 

43.  Where  it  is  clearly  shewn  that  a  public  company  is  exceeding 
its  powers,  a  Court  of  Equity  will  not  refuse  to  interfere  by  injunc- 
tion (2) ;  though  this  must  be  taken  as  a  general  rule  only,  and 
does  not  apply  where  the  damage  is  slight  (3),  or  damages  at 
Law  are  a  sufficient  and  proper  remedy  (4),  or  the  trespass  is 
temporary  (5). 

44.  Equity,  in  exercising  its  jurisdiction  to  prevent  companies 
entrusted  with  large  powers  by  the  Legislature,  acting  in  a  manner 
prejudicial  to  the  rights  of  individuals  on  the  one  hand,  will,  on 
the  other,  be  careful  not  to  assist  persons  in  availing  themselves  of 
any  omission  in  such  powers  for  the  purpose  of  giving  effect  to 
exorbitant  claims  against  the  companies  (6). 

45.  Where  it  appeared  that  seven  out  of  ten  directors  of  a 
company  were  about  to  proceed  in  opposition  to  the  wishes  of  a 
majority  of  the  shareholders,  as  declared  at  a  meeting,  and  a  bill 
had  been  filed  by  the  authority  of  the  remaining  three  directors, 
on  behalf  of  the  company,  to  prevent  the  directors  from  so  pro- 
ceeding ;  on  a  motion  to  take  the  bill  off  the  file,  as  filed  on  insuf- 
ficient authority,  the  Court  allowed  the  motion  to  stand  over,  in 
order  to  ascertain  the  sense  of  the  shareholders  as  to  the  bill  (7). 

(1)  Stoohton  and  Hartlepool  Eailw.  (5)  Standish  v.  Mayor  of  Liverpool, 
Co.  V.  Leeds  and  Thirslc  and  Clarence  1  Drew.  1 ;  et  vide  Wood  v.  Charing 
Eailw.  Cos.,  2  Ph.  666.  Cross  Bailw.  Co.,  33  Beav.  290. 

(2)  River  Dun  Navigation  Company  (6)  Bell  v.  Hull  and  Selby  Bailw.  Co., 
V.  North  Midland  Bailw.  Co.,  1  Eailw.  1  Eaihv.  Cas.  616. 

Cas.  135.  (7)  Exeter  and  Crediton  Bailw.  Co.  v. 

(3)  Warden  of  Dover  Harbour  v.  Duller,  5  Eailw.  Cas.  211  ;  16  L.  J. 
South  Astern  Bailw.  Co.,  9  Hare,  497.  (Ch.)  449 ;  11  Jur.  527,  532. 

(4)  Turner  v.  Blamire,  1  Drew.  409. 
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And  an  injunction  haTing  been  obtained  to  restrain  the  directors  Part  I. 
from  so  proceeding,  and  it  appearing  from  the  answer  that  the  Act  sect.  9. 
had  been  obtained  for  one  object,  which  the  seven  directors  were 
not  proceeding  to  carry  out,  but  that  a  majority  of  the  shares 
having  been  purchased  by  new  shareholders,  who  were  alleged  to 
be  under  the  control  of  another  railway  company,  the  present 
majority  of  the  shareholders  had  other  objects,  and  opposed  the 
proceedings  of  the  seven  directors,  a  motion  to  dissolve  the  injunc- 
tion was  refused  with  costs  (1). 

46.  Where  certain  corporations  were  extinguished,  and  a  new 
corporation  formed  of  the  old  members  and  new  members,  and  the 
debts  of  the  extinguished  corporations  were  made  debts  of  the  new 
corporation,  and  the  directors  made  a  call  for  payment  of  one  of 
the  liabilities  of  one  of  the  extinguished  corporations,  a  demurrer 
for  want  of  equity  by  the  company  to  a  bill  by  some  of  the  share- 
holders against  the  directors  and  the  company  disputing  the  right 
of  the  directors  so  to  appropriate  the  call,  was  allowed  (2). 

47.  A    suit   by   individuals,    shareholders    of    an    incorporated  A  suit  by  in- 
company,  is  not  maintainable  where  the  plaintiffs  have  the  means  gtiarehold'ei-s 
of  procuring  the  institution  of  a  suit  for  the  same  remedy  in  the  "at^^  com-^"' 
name  of  the  corporation ;  and  this  rule  applies  equally  whether  pa°y.  i^  not 

■^  .  maintainable 

the  subject  of  complaint  be  an  act  or  transaction  merely  voidable  wiiere  the 
at  the  discretion  of  a  majoiity,  or  absolutely  illegal,  and  incapable  proom-e  the  in- 
of  being  confirmed  (3).     And  a  general  demurrer  was  allowed  by  ^^^^'^^  °^  ^ 
the  Lord  Chancellor,  (overruling  a  decision  of  the  Vice-Ghancellor,)  name  of  the 

.,.,..,,  .  .  ,,  .      corporation. - 

to  a  suit  by  individuals  against  the  corporation  and  twelve  parties 

alleged  to  have  usurped  the  ofSce  of  directors,  and  to  be  acting 

injuriously  to  the  interests  of  the  company,  praying  that  they 

might  be  restrained  from  acting  as  such,  and  to  deliver  the  common 

sea],  books,  &c.,  to  other  parties,  alleged  to  be  the  duly  constituted 

directors.  The  Court  will  not  restrain  directors  de  facto  from  acting  TheOomtwill 

as  such,  on  the  sole  ground  of  the  invaliditv  of  their  title  to  the  ??*  ^^atram 
'  °  •'  directors  ae 

office  (4).  Jacio  from  acting,  on  the  sole  ground  of  the  invalidity  of  their  title  to  the  office. 

48.  The  Court  will  not  allow  bodies  to  whom  Parliament  has  The  Court  will 

not  allow 

(1)  Exeter  and  Orediton  EaUw.  Co,      way  and  Canal    Company,    6   Eailw. 
V.  Bulhr,  5  Bailw.  Gas.  211 ;  16  L.  J.      Cas.  136;  13  Jur.  443. 

(Ch.)  449;  11  Jur.  527,  532.  (3)  Modey  v.  Alston,  1  Ph.  790. 

(2)  Cooper  v.  Shropshire  Union  Rail-  (4)  lb. 
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PaetI.      given  powers  of  making  compulsory  purchase  of  land  to  avail 

Skot.  9.      themselves  of  their  parliamentary  powers  by  taking  land  which 

bodies  liaviiie  ^^^^  ^'^  ^^^  require  for  a  hond  fide  purpose  sanctioned  by  their 

parliamentary  Act  of  Parliament ;    and  the  Lord  Chancellor,  Lord  Cottenham, 

powers  of  . ,      ,  .  r~(  ^ 

making  com-  said,  that  he  thought  it  was  the  duty  of  every  Court  to  keep  such 
chaseof^and  Companies  strictly  within  their  Act  of  Parliament  (1).  But  he 
not  r'^'^  ^■'•"d  ^^^^  ^^^^  although  it  might  be  the  case  that  subsequent  events  had 
for  a  bond  fide  given  the  company  a  title  which  they  had  not  in  the  beginning, 

purpose  sane-  .„.  ,,  ,,  .         .  „,  ,. 

tioned  by  tiieir  yet,  II  it  appeared  that  they  had  at  the  time  oi  the  application  to 
the  Court  the  right  to  take  the  land,  he  did  not  think  the  Court 
would  interfere  to  prevent  them  exercising  that  right  (2). 

49.  Where,  by  articles  of  association  of  a  limited  company,  the 
plaintiff  was  appointed  agent  of  the  company  in  Lidia,  and  it  was 
provided  that  he  was  to  take  a  number  of  the  shares ;  and  subse- 
quently the  directors  persuaded  him  to  resign,  which  he  accordingly 
did,  on  condition  that  he  should  be  freed  from  all  liability  on  the 
shares,  but  they  found  afterwards  that  they  could  not  legally  carry 
out  this  condition ;  however,  they  insisted  on  dismissing  the  plain- 
tiff, and  brought  an  action  against  him  for  the  amount  due  on  the 
shares ;  upon  a  bill  to  restrain  the  dismissal  of  the  plaintiff,  or,  in 
the  alternative,  the  action,  Vice-Chancellor  Sir  W.  P.  Wood  held, 
on  a  motion  for  an  injunction,  that  the  company  undertaking  not 
to  set  up  the  voluntary  resignation  of  the  plaintiff  in  any  pro- 
ceeding which  the  plaintiff  might  commence  at  Law,  the  whole 
matter  was  one  to  be  tried  at  Law,  as  the  Court  could  not  enforce 
the  agreement  as  to  the  agency ;  the  Vice- Chancellor  said  this 
Court  could  not  compel  an  agent  to  fulfil  his  duties,  and  made  no 
order  on  the  motion  (3). 

50.  By  the  memorandum  of  association  of  a  limited  company, 
registered  before  the  passing  of  the  Companies  Act  of  1862,  it  was 
declared  that  the  nominal  capital  of  the  company  should  be 
£120,000,  divided  into  12,000  shares  of  £10  each;  and,  by  a  clause 
(the  72nd)  of  the  articles  of  association,  it  was  provided  that  the 
directors  might,  with  the  sanction  of  the  company  in  general 
meeting,  declare  a  dividend  to  be  paid  to  the  shareholders  in  propor- 

(1)  Webb  V.  Mancliester  and  Leeds  (3)  Mair  v.  Eimalayan  Tea  Com- 
RailuK  Co.,  4  My.  cfe  Cr.  ]16.                       pamj.  Limited,  11  Jur.  (N.  S.)  1013  ; 

(2)  lb.  UW.  R.  165. 
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tion  to  their  shares ;  and  the  number  of  shares  allotted  was  5717  ;      Pabt  I. 

Chaptee  VII. 
and  afterwards,  at  an  extraordinary  general  meeting,  a  resolution      seot.  9. 

was  passed  purporting  to  enable  the  directors  to  issue  part  of  the 
unallotted  shares  of  the  company,  with  a  preferential  diyidend ; 
and  no  special  resolution,  under  the  12th  or  the  50th  sections  had 
been  passed  to  alter  the  memorandum  or  articles  of  association  ; 
Lord  Chancellor  Westbury  held,  affirming  the  decision  of  Vice- 
Chancellor  Sir  E.  T.  Kindersley,  that  the  resolution  was  tdtra  vires, 
and  not  binding  on  a  dissentient  shareholder.  The  power  given  by 
the  Companies  Act  of  1862  (25  &  26  Vict.  c.  89),  s.  50,  to  a  general 
meeting,  by  special  resolution,  to  modify  the  regulations  of  the 
company,  is  limited  to  altering  the  regulations  relating  to  the 
management  of  the  company,  and  not  to  altering  its  constitution  (1). 
And  the  Lord  Chancellor  said  his  then  present  impression  was,  that 
the  50th  section  of  the  Companies  Act,  1862,  even  if  it  had  been 
complied  with  in  form,  would  not  have  empowered  the  company 
to  have  struck  out  this  (the  72nd)  clause  of  the  articles  of  associa- 
tion, for  the  purpose  of  producing  inequality  amongst  the  original 
shareholders,  the  memorandum  of  association  remaining  unaltered ; 
and  the  12th  section  of  the  Act  containing  no  power  to  alter  the 
memorandum  to  the  extent  proposed  (2). 

51.  The  Court  will  not,  upon  an  adjourned  summons,  give  any 
direction  to  the  official  liquidator  which  will  operate  as  an  injunction 
to  restrain  a  sale  by  a  creditor  holding  securities  of  the  company  (3). 

52.  A  statement  true  to  the  letter,  but  in  substance  a  misrepre-  a  statement 
sentation,  put  forward  to  mislead  the  public,  is  sufficient  ground  letter*" but^  in 
for  cancelling  an  allotment  to  a  person  who  has  applied  for  shares  substance  a 

'^  ^  '■  '■  nusrepresenta- 

on  the  faith  of  such  statement.     And  where  the  prospectus  of  a  tion  put  foi- 
company  stated  that  more  than  half  the  shares  issued  had  been  lead,  is  sufB- 
subscribed  for,  and  that  the  company  had  contracted  for  the  pur-  for^^-an^mng 
chase  of  two  estates,  upon  one  of  which  the  vendor  had  expended  a  ^^  allotment 

'■  of  snares  to  a 

large  sum  in  improvements;  and  m  fact  the  chief  promoter  had  person  apply- 
agreed  to  take,  by  himself  or  his  nominees,  more  than  one  half  the  fali™f  such 
number  of  shares  issued,  but  he  had  before  allotment  carried  such  statement. 

(1)  Button    V.     Scarborough    Cliff         (2)  lb. 
Hotel  Company,  11  Jur.  (N.  S.)  551,  (3)  Xeres  Wine  Company,  Limited, 

849 ;  13  W.  E.  631,  1059  ;  34  L.  J.  In  re,  14  W.  E.  43. 
(Ch.;  643;  2  Dr.  &  Sm.  514,  521. 
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Paet  I.  shares  into  the  market,  and  the  directors  had  not  required  him  to 
Sect.  9.  perform  his  agreement ;  and  the  vendor  to  the  company  had  not 
himself  expended  any  sum  in  improvements  on  the  one  estate, 
though  the  person  from  whom  he  purchased  had  done  so,  and  he 
had  entered  into  merely  a  verbal  contract  for  the  purchase  of  the 
other  estate ;  Lord  Chancellor  Cairns  held,  affirming  a  decision  of 
Vice-Chancellor  Sir  W.  P.  Wood,  that  there  were  sufficient  mis- 
representations in  the  prospectus  to  entitle  the  plaintiflT,  who  had 
filed  his  bill  before  any  proceedings  for  winding  up  the  company, 
to  have  the  allotment  of  shares  to  him  cancelled,  to  be  repaid  his 
deposit  on  the  shares,  to  have  his  name  removed  from  the  register 
of  shareholders,  and  to  have  an  injunction  to  restrain  an  action  for 
A  person  in-    calls  in  respect  of  the  shares  (1).     Where  a  person  was  induced  to 

duced  to  take    .    ,         i  .  t        r  •  ^        n 

shares  in  a  take  Shares  in  a  company,  on  the  laitn  ot  a  statement  m  the 
the'felth ofa°  P^ospectus  as  to  the  nature  of  a  property  contracted  to  be  pur- 
statement  in    chased,  which  statement  the  promoters  had  no  reasonable  ground 

the  prospectus  _      _  '  ° 

as  to  the  pro-  for  believing  to  be  true,  and  which  turned  out  to  be  untrue ;  and 
purchased,  the  articles  of  association,  to  which  the  shareholder  was  referred  by 
mlt^untrue'^fs  ^^^  prospectus,  gave  power  to  the  promoters  to  rescind  the  contract 
entitled  to  an  for  purchase,  and  to  acquire  other  property  :  Vice-Chancellor  Sir 

injunction  to  x      i        ^ 

restrain  an      W.  P.  Wood  held,  nevertheless,  that  a  shareholder  was  entitled  to 

action  on  calls,  -xij.  •    ■         j.'         j.  j.-  j-         n  n  , 

though  tlie  ^11  interlocutory  injunction  to  restrain  an  action  for  calls,  and 
them*se"es  without  requiring  the  money  to  be  brought  into  Court,  although 
were  deceived,  the  directors  had  been  themselves  deceived,  and  had  been  guiltv  of 

and  guilty  of  mp  i  ^        ,  /o\ 

no  wilful  fraud,  no  wiliul  Iraud  (2). 

53.  A  bill  may  be  filed  by  depositors  upon  applications  for  shares 
in  an  abortive  company,  in  which  no  allotment  of  shares  has  been 
made,  on  behalf  of  themselves  and  all  the  other  depositors  (3). 
But  where  deposits  in  respect  of  shares  were  paid  into  tlie  com- 
pany's bankers  to  the  credit  of  the  company,  upon  the  faith  of  a 
prospectus  which  stated  that  the  deposits  would  be  returned  if  no 
allotment  of  shares  was  made,  but  no  allotment  was  made,  and 
the  creditors  of  the  company  having  brought  actions  in  the  Lord 

(.1)  Boss  Y.  Estates  Investment  Com-  Mining  Company,  L.  E.   2  Eq.  264; 

pany,  L.  R.  3  Ch.  682  ;  37  L.  J.  (Ch.)  12  Jur.  (N.  S.)  616  ;  14  W.  B.  606. 

873 ;    36  L.   J.  (Ch.)  54  ;   16  W.  E.  (3)  Moseley  v.    Cressey's  Company, 

1 151 ;  9  L.  T.  (N.  S.)  61 .  L.  R.  1  Eq.  405  ;  12  Jur.  (N.  S.)  46 ; 

(2)  Smith    V.    I/cese    liioer   Silver  14  W.  E.  24G. 
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Mayor's  Court  in  which  they  sought  to  attach  the  money  in  the      Part  I. 
bank ;  and  a  bill  was  filed  by  three  of  the  depositors,  on  behalf  of      seot.  9. 


themselves  and  all  others  having  paid  deposits  on  shares,  to  restrain 
the  actions,  and  the  creditors  from  attaching  the  moneys  under  a 
garnishee  order,  and  to  obtain  a  return  of  the  deposits,  alleging  that 
they  never  formed  part  of  the  assets  of  the  company ;  it  was  held 
by  Vice-Chancellor  Sir  W.  P.  Wood,  on  demurrer,  that  the  moneys 
having  been  paid  to  the  credit  of  the  company,  there  was  no  lien 
or  trust  in  favour  of  the  plaintiffs  as  against  creditors  of  the 
company,  that  their  proper  remedy  was  by  action  against  the  pro- 
visional directors;  but  also,  that  the  case,  if  sustainable,  was  a 
common  one  to  all  the  depositors,  and  that  therefore  the  plaintiffs 
could  sue  on  behalf  of  all  (1). 

54.  The   Court  has  not  jurisdiction,  upon    an    interlocutory  The  Court  has 
application,  to  restram  the  directors  oi  a  company  by  injunction  ^p^^  j-ater- 
from  parting  with  moneys  which  prima  facie  belong  to  that  com-  it"™*"'?  ^ppli- 
pany,  with  which,  by  the  articles  of  such  company,  the  directors  restrain  direc- 

1  1-  11T1-  1     ■     ■        *™^  {mm  part- 

01  the  company  have  authority  to  deal,  there  being  no  admission  mg  with 
of  a  trust ;  but  the  Court  will  decide  those  questions  at  the  hearing  fec?Xelon'g-° 
of  the  cause.     This  was  a  suit  on  behalf  of  the  plaintiff  company  ™s  *"  ^^^  .,, 

•■^  r      J  company,  with 

praying  relief  on  the  footing  that  a  payment  for  promotion  money  wiiioh,  by  the 
made  by  their  directors  to  the  defendant  company  was  a  breach  of  directors  have 
trust ;  and  the  motion  was  to  restrain  the  defendants  from  dealing  ^g*|  ""here 
with  the  money  or  dissolving  the  company  (a  limited  one  being  ^'t™? '?°     , 

•'  °  r      J    \  b  admission  of  a 

voluntarily  wound   up),  which  the   Vice-Chancellor,    Sir  W.  P.  trust. 
Wood,  refused,  on  the  grounds  that  the  right  to  such  money  was 
the  question  to  be  decided  at  the  hearing,  and  that  there  was  no 
admission  of  a  trust  so  as  to  entitle  the  plaintiffs  to  an  order  for 
payment  of  the  money  into  Court  (2). 

55.  The  Court  will  not  interfere  to  prevent  the  directors  of  a 
limited  company  from  commencing  business,  on  the  ground  that 
all  the  nominal  capital  has  not  been  subscribed  for,  nor  on  the 
•  ground  that  the   business   actually   commenced   is   on   a   much 

smaller  scale  than  that  contemplated  by  the  prospectus,  there 
being  in  the  bill  no  allegation  of  fraud,  or  of  improper  or  mala  fide 

(1)  MoseUy  v.   Cressey's   Company,  (2)  Bank   of  Turkey  v.    Oltoman 

L.  K.  1  Eq.  405  ;  12  Jur.  (N.  S.)  46;  Company,  L.  P.  2  Eq.  366;  14  L.  T. 
14  W.  R.  246.  (N.  S.)  545  ;  14  W.  E.  819. 
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Part  I.      management  (1).     But  a  payment  of  interest  to  the  shareholders 

Sect.  9.    '  hefore  any  profits  have  been  realized,  out  of  capital  or  borrowed 

A  pa  ment  f  '^O'^^y^j  ^^^^  though  made  in  pursuance  of  a  resolution  at  a  meeting, 

interest  before  is  ultra  vires,  and  will  be  restrained  by  injunction,  as  being,  in 
profits  have  •    t         n   i  j-  / 

been  realized  effect,  a  lessening  of  the  capital  to  the  prejudice  of  the  creditors  (2). 

iauUramreX  ^^'  '^^®  Court  will  stay  execution  on  a  judgment  obtained  in 
retrained ^  an  action  brought  after  a  resolution  to  wind  up  voluntarily,  notr 
withstanding  that  the  company  defended  the  action  (3).  And  in 
M'Ewen  v.  London,  Bombay,  and  Mediterranean  Bank  (4),  Vice- 
Chancellor  Sir  J.  Stuart  refused,  pending  the  winding  up  of  a 
company,  to  permit  a  suit,  previously  instituted  for  an  account 
against  the  company  and  another  defendant,  to  be  proceeded  with. 
And  after  a  petition  has  been  presented  for  the  winding  up  of  a 
company,  the  Court  has  jurisdiction,  under  the  85th  section  of  the 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  to  restrain  the  sale  by 
the  sheriff  of  property  of  the  company  seized  under  a  fi.  fa.  before 
the  presentation  of  the  petition  (5).  But  an  order  to  wind  up  a 
company  is  not  in  the  nature  of,  nor  has  it  the  same  effect  as,  an 
adjudication  in  bankruptcy  (6).  And  where  a  londfide  creditor  of 
a  company  obtained  judgment  in  an  action,  and  issued  execution  be- 
fore the  making  of  an  order  for  winding  up,  the  Court  in  the  exercise 
of  its  discretion,  gave  him  leave  to  put  in  force  the  execution  after 
the  order,  notwithstanding  sect.  163  of  the  Companies  Act,  1862. 
The  Vice-Chancellor,  Sir  W.  P.  Wood,  said  that  sect.  163,  making 
the  execution  void,  was  subservient  to  the  power  given  by  sect.  87 
of  giving  leave  for  proceedings  to  go  on  (7).  And  where  the 
liquidators  of  a  company  had  brought  an  action  against  S.,  in 
which  the  defendant  obtained  judgment  with  costs ;  and  S.  was 
indebted  to  the  company  in  a  larger  amount  on  a  bill  of  exchange ; 
and  the  costs  of  S.'s  attorneys  in  the  action  being  unpaid,  they 
proceeded  in  his  name  to  levy  execution ;  and  the  execution  had 
been  stayed  under  an  interim  order  in  the  winding-up,  a  sum  being 
retained  by  the  liquidators  sufScient  to  meet  the  costs  for  which 

(1)  Macdougall   v.  Jersey  Imperial  (4)  15  L.  T.  (N.  S.)  311. 

Hotel  Company,  2  H.  &  M.  528.  (5)  Bill  Pottery   Company,  In  re, 

(2)  lb.  L.  R.  1  Eq.  (;49. 

(3)  Sablonihre Hotel  Company,  hire,  {Q)  London    Cotton   Manvfacturing 
15  W.  R.  85.  Company,  In  re,  12  Jiir.  (N.  S.)  313. 

(7)  lb. 
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the  judgment  had  been  signed ;  Lord  Justice  Cairns,  reversing  a  Pakt  I. 
decision  of  Viee-Chancellor  Sir  J.  Stuart,  held,  that  apart  from  the  seot.  9. 
Companies  Act,  1862,  s.  163,  there  was  at  Common  Law  no  right 
to  set  off  the  debt  on  the  bill  of  exchange  against  the  judgment ; 
and  that  the  solicitors  had  a  lien  on  what  could  be  recovered  by 
the  execution,  and  that  they  had  the  same  right  against  the  sum 
set  apart,  which  represented  the  proceeds  of  the  execution ;  and 
that  if  the  Companies  Act,  1862,  s.  163,  applied  to  such  a  case,  and 
made  the  execution  void  (as  to  which  His  Lordship  gave  no  opinion, 
but  said  he  should  be  sorry  to  have  to  decide  without  very  much 
more  consideration)  this  Court  would  put  the  Defendant  and  his 
solicitors  in  the  same  position  as  if  the  execution  had  not  been  so 
restrained,  and,  therefore,  that  the  solicitors  must  be  paid  their  costs 
out  of  the  sum  set  apart  (1). 

57,  Where  A.  filed  a  bill  against  B.,  the  registered  holder  of 
1000  shares  in  a  company,  and  against  the  company  and  their 
secretary,  for  specific  performance  of  an  alleged  contract  by  B.  to 
transfer  the  shares  to  A,,  and  for  an  injunction  to  restrain  the 
company  from  transferring  the  shares  to  any  one  else  than  to  A. ; 
and  the  company  thereupon  filed  a  bill  against  A,  and  B.,  praying 
for  declarations  that  the  alleged  contract  was  fraudulent  and  void, 
and  that  A.  and  B.  were  trustees  of  the  shares  for  the  company ; 
Vice-Chancellor  Sir  W.  P.  Wood  held,  that  the  second  suit  was 
not  so  strictly  in  the  nature  of  a  cross  suit  to  the  first  that  A.  was 
deprived  of  the  right  under  the  69th  section  of  the  Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  of  calling  upon  the  company  to  give 
security  for  costs  (2). 

58.  Where  persons  have  especial  powers  conferred  on  them  by  Persons  Laving 
Parliament  for  effecting  a   particular  purpose,  they  cannot   be  confericd'or^ 

allowed  to  exercise  those  powers  for  any  purpose  of  a  collateral  f^^"'  by  Par- 

'■  hament  for 

kind ;  therefore,  a  company  authorized  (making  due  compensation)  eifecting  a 

to  take  compulsorily  the  lands  of  any  person  for  a  definite  object  pmpose^oim- 

may  be  restrained  by  injunction  from  any  attempt  to  take  them  to  exerdse"^*^ 

for  another  obi ect.    And  where  the  Legislature  has  conceded  power  *°^®  powers 

.  ■'^  for  a  collatemi 

to  a  body  of  adventurers  for  a  certain  purpose  (as,  for  example,  purpose. 

(l)Hindustan,  China,  and  Japan,  In  (2)   Washoe    Mining    Company    v. 

re  Bank  of,  Ex  parte  J.  M.  Smith,  L.  R.      Ferguson,  L.  R.  2  Eq.  371. 
3  Oh.  125;  37  L.  J.  (Oh.)  185, 
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Part  I.      the  formation  of  a  railway),  such  a  body  must  shew  some  ground 

Seot.  9.      iov  the  concession,  and  the  Legislature  has  no  concern  with  its 

means  for  obtaining  the  funds  to  carry  its  declared  objects  into 

effect,  and  in  order  to  effect  them  it  must  not  exceed  the  limits  of 

Hilt  the  powers  its  powers.     But  the  case  is  different  where  an  existing  public 

an  existing      body,  such   as  the   corporation   of  a   city,  is   entrusted  by  the 

Buoh'as  a  cot-  Legislature  with  the  duty  of  making  public  improvements  in  its 

poration  of  a    city,  the  powers  thus  entrusted  to  it  for  such  a  purpose  will  not  be 

purpose  of  im-  Subject,  as  in  the  other  case,  to  a  strict  and  restrictive  construc- 

wiii  not  be '     tion  (1).     Where,  in  1862,  an  Act  was  passed  authorizing  the 

stricrand  re-    corporation  of  London  to  make  a  new  street  and  take  compulsorily 

strictiye  con-    certain  lands  (including  the  lands  of  the  plaintiff),  to  raise  money 

on  the  credit  of  it,  and  to  sell  superfluous  lands;    and   shortly 

before  the  passing  of  this   Act  the  corporation   agreed  with  a 

railway  company,  which  had  no  power  to  take  the  plaintiff's  land, 

that  if  the  Act  passed  the  company  would  purchase  certain  lands 

under  the  Act,  and  sell  for  a  certain  price  a  specified  part  of  them 

to  the  company,  such  part  including  the  bulk  of  the  plaintiff's 

lands,  only  a  small  portion  of  which  was  required  to  be  thrown 

into  the  new  street ;  and  the  corporation,  after  the  passing  of  the 

Act,  gave  the  plaintiff  notice  to  take  the  whole  of  the  land ;  the 

Lords  Justices  held,  that  the  corporation  had,  by  entering  into  the 

agreement,  incapacitated  themselves  from  forming  a  just  judgment 

as  between  themselves  and  the  plaintiff,  concerning  the  quantity 

of  his  land  which  they  should  require,  and — reversing  a  decision  of 

Vice-Chancellor  Sir  W.  P.  Wood — that  an  injunction  ought  to  be 

granted   to   restrain  them  from  proceeding  on  their  notice  (2). 

But  subsequently  to  this  decision,  and  after  notice  had  been  given 

to  take  the  land,  an  Act  was  passed  which  recited  the  contract 

with  the  company,  and   declared  the    company  entitled   to   the 

benefit  of  it ;    and  notice  to  take  the  land  under  this  latter  Act 

was  given  by  the  corporation  to  the  landowner,  but  the   notice 

expressly  reserved  to  them  all  the  rights  under  the  former  Act, 

the  House  of  Lords,  on  a  bill  for  an  injunction  to  restrain  the 

defendants  from  taking  the  lands  under  the  last  Act  and  notice, 

(1)   Galloway   v.    London    (Mayor,  (2)  Galloway   v.   London    (Mayor, 

*c.),  L.  R.  1  H.  L.  34 ;  11  Jur.  (N.  S.)      *a),  2  Do  G.  J.  &  S.  213. 
414  ;  12  Jnr.  (N.  S.)  747. 
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and  from  carrying  out  the  intended  transfer  to  the  railway  com-  Part  I. 
pany,  or  for  any  other  purpose  than  the  execution  of  the  works  sect.  9. 
authorized  by  the  last  Act,  held,  affirming  the  decision  of  the 
Master  of  the  Eolls  and  the  Lords  Justices  dismissing  the  bill, 
that  the  original  contract  was  valid,  and  that  this  latter  Act  was 
a  Parliamentary  recognition  of  it.  And  Lord  Chelmsford,  upon 
the  appeal  to  the  House  of  Lords,  said  that  he  could  not  bring 
his  mind  to  the  conclusion  that  parties  who  are  promoting  a  bill 
by  which  they  seek  to  obtain  certain  discretionary  powers  over 
property  may  not  enter  into  a  conditional  agreement  that  in  the 
event  of  the  bill  passing  into  a  law  they  will  dispose  of  the  pro- 
perty to  be  acquired  in  a  particular  way,  without  by  this  anticipa- 
tion of  the  actual  possession  of  the  powers  depriving  themselves 
of  all  discretion  to  exercise  them  when  obtained  (1). 

59.  The  books  and  papers  of  a  company  are  the  property  of  its  The  books, 
shareholders,  who  are  entitled  to  inspect  them,  though  there  is  a  panv°are  the" 
secrecy  clause  in  the  articles  of  association,  and  thouffh  in  the  property  of  the 

■     .  .11    ,  shareholders, 

course  of  mspection  they  will  become  acquainted  with  matters  who  are  en- 
which  should  be  kept  secret.     But  it  is  their  duty  not  to  divulge  speot  them^ 
such  information  so  acquired,  and  a  Court  of  Equity  will  restrain  |>ut  l^liey  will 
them  by  injunction  from  so  doing,  and  will  punish  them  should  they  divulging 

^      .       .  matters  so  dis- 

Ottend  (2).  covered  wliich 

60.  Where  a  bill  was  filed  against  a  company  in  liquidation  to  georet.   ^  ^^ 
enforce  an  alleged  lien  for  unpaid  purchase  money  against  the  pro- 
perty of  the  company,  part  of  which  property  consisted  of  fixed 
machinery  and  plant,  an  injunction  was  granted  by  the  Lords  Jus- 
tices to  restrain  the  ofiScial  liquidator  from  selling  that  fixed  plant 

and  machinery  (3). 

61.  Although  a  landowner  will  not  in  general  be  restrained  from 
drawing  off  the  subterranean  waters  in  the  adjoining  land,  yet  he 
will  be  restrained  if,  in  so  doing,  he  draws  off  the  water  flowing  in 
a  defined  surface  channel  through  the  adjoining  land  (4). 

62.  Where  a  local  board  of  health  are  interfering  with  a  water- 
course in  a  manner  not  authorized  by  the  Local  Government  Act 

(1)  Qalloway   v.   London   {Mayor,  (2)  Ex   parte    Brinsley,   Ex    parte 

&c.),  L.  E.  1  H.  L.  34 ;  11  Jur.  (N.  S.)      Biichan,  36  L.  J.  (Ch.)  150. 
474;  12  Jur.  (N.  S!)  747.  (3)  Blakeley  v.  Dent,  15  W.  T..  663. 

(4)  Grand  Junction  Canal  Oomjiany  v.  Shiigar,  L.  R.  6  Oh.  4y3. 
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Part  I.      (21  &  22  Vict.  c.  98),  s.  68,  art.  3,  they  will  be  restrained  from  so 
Ohapteh  VII.  ,'  > 

Sect.  9.      doing,  and  the  person  injured  will  not  be  left  to  his  remedy  under 

the  compensation  clause  of  the  Public  Health  Act,  1848  (11  &  12 

Vict.  c.  63),  s.  144  (1). 

63.  An  unregistered  company  which  has  no  power  under  its  deed 
of  settlement  to  sell  or  transfer  its  business  to  another  company 
may,  nevertheless,  carry  into  effect  an  agreement  for  that  purpose 
by  registering  under  the  Companies  Act,  1862,  then  passing' a 
resolution  for  voluntary  winding-up,  and  directing  the  liquidators 
to  carry  out  the  agreement;  so  held  by  Lords  Justices  James 
and  Mellish,  affirming  a  decision  of  the  Master  of  the  KoUs,  Lord 
Eomilly,  on  a  bill  (which  was  dismissed)  praying,  inter  alia,  for  a 
declaration  that  an  agreement  mentioned  in  the  bill  for  the  sale 
and  transfer  of  its  business  from  one  company  to  another  was  beyond 
the  powers  of  the  company,  and  invalid  and  void,  and  for  an  injunc- 
tion to  restrain  the  carrying  it  into  effect  (2). 

64.  Upon  a  motion  under  the  4th  section  of  5  Vict.  c.  5,  ex  parte 
on  behalf  of  mortgagees  of  reversionary  interests  in  a  considerable 
amount  of  stock  or  shares  in  different  railway  companies,  to  restrain 
the  several  companies  from  permitting  any  transfer  of  any  of  such 
stock  or  shares  until  the  further  order  of  the  Court,  unsupported 
by  any  aiSdavit  of  special  facts,  and  made  by  the  mortgagees ;  Vice- 
Chancellor  Sir  J.  Stuart  restrained  such  companies  until  further 
order  from  permitting  any  transfer  of  such  stock  or  shares ;  there 
was  no  question  in  dispute  between  any  of  the  parties,  and  no 
intention  of  filing  any  bill  (3). 

65.  When  directors  have  acted  on  a  void  forfeiture  of  shares,  the 
holder  is  entitled  to  an  injunction  restraining  the  directors  from 
enforcing  the  forfeiture,  and  to  a  declaration  that  the  forfeiture  is 
void,  and  to  have  the  same  cancelled ;  and  he  may  sue  on  behalf 
of  himself  and  all  other  shareholders  to  obtain  that  relief  (4). 

66.  Where  a  bill  was  filed  by  a  shareholder  of  a  company  ordered 
to  be  wound  up,  against  the  company  and  the  directors  for  a  return 
of  the  sums  paid  by  him  in  respect  of  shares,  and  to  remove  his 

(1)  Orand  Junction  Canal  Company  Assrimnce  Society,  L.  E,  11  Eq.  65;  6 
V.  Slmgar,  L.  E.  6  Ch.  483.  Ch.  614. 

(2)  SotUhall  V.  British  Mvtnal  Life  (3)  lie Lod;e  and  Others,  18  W.  E.  275. 

(4)  Swency  v.  Smith,  L.  R.  7  Eq.  324;  38  L.  J.  (Ch.)  446. 
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name  from  the  list  of  shareholders,  on  the  ground  of  misrepresen-  Part  I. 
tation  in  the  prospectus,  the  dii-ectors  having  admitted  that  they  seot.  9. 
were  cognizant  of  the  statements  in  the  prospectus  issued  by  their 
authority ;  Vice-Chancellor  Sir  W.  P.  Wood,  held  that  the  state- 
ment in  the  prospectus  was  a  clear  misrepresentation,  which  over- 
threw the  contract  between  the  plaintiff  and  the  company;  and 
that,  as  the  statement  related  to  the  directors'  own  acts,  they 
must  be  fixed  with  a  guilty  knowledge  of  the  misrepresentation. 
Since  the  filing  of  the  bill,  and  the  hearing  of  a  motion  for  an  in- 
junction to  stay  proceedings  in  an  action  upon  a  call,  the  company 
had  been  ordered  to  be  wound  up ;  the  Vice-Chancellor  held  that 
the  plaintiff  was  entitled  to  repayment  of  £100,  deposit  and  allot- 
ment money  of  the  shares,  (but  without  interest,)  and  costs,  against' 
the  directors,  and  (notwithstanding  the  winding-up),  against  the 
company,  to  have  his  name  removed  from  the  register  of  share- 
holders, and  to  an  injunction  to  restrain  the  company  from  taking 
further  proceedings  on  the  judgment,  and  from  instituting  any 
other  proceedings  against  the  plaintiff  in  respect  of  his  having  been 
a  shareholder  ;  with  liberty  to  proceed  as  he  might  be  advised  in 
the  winding-up  matter  in  respect  of  the  payment  of  his  £100  and 
costs ;  and  the  costs  of  an  application  in  the  liquidation  (in  another 
branch  of  the  Court)  for  leave  to  proceed  in  this  suit  were  ordered 
to  be  included  in  the  costs  of  the  suit  (1). 

67.  Under  the  City  (London)  Improvement  Acts,  1847,  the  corpo- 
ration is  authorized  to  take  certain  lands,  and  the  Acts  provide 
that  every  person  claiming  compensation  shall  deliver  a  written 
account  of  his  claim ;  and  that,  in  the  event  of  the  corporation  and 
the  claimant  not  coming  to  an  agreement,  the  Lord  Mayor  shall, 
in  every  such  case,  issue  his  warrant  to  the  sheriffs  to  summon  a  jury 
to  assess  the  compensation  to  be  paid  for  either  the  entirety  of  the 
lands  taken,  or  any  share,  estate,  or  interest  therein,  or  charge 
thereon,  "  provided  that  in  such  inquiry  the  persons  claiming  com- 
pensation shall  always  be  deemed  to  be  the  plaintiffs,  and  entitled  to 
the  same  rights  and  privileges  as  plaintiffs  in  actions  are  entitled 
to ;"  the  lessee  of  two  houses  had  granted  several  under-leases  of 
parts  thereof,   and  the  under-lessees  had   again  granted  inferior 

(1)  Henderson  v.  Lacon,  L.  R.  5  Bq.       328  ;  vide  In  re  Reese  River  Company, 
249  ;  18  L.  T.  (N.  S.)  527  ;  16  W.  R.        Smith's  Case,  L.  R.  2  Oh.  604. 
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Part  I. 

Chapteu  VII. 

Shot.  9. 


A  company 
will  be  re- 
etrained  em- 
ploying its 
powers  and 
funds  contrary 
to  its  charter ; 
such  conduct 
is  a  breach  of 
trust  and  a 
fraud  on  the 
pait  of  tlie 
majority. 


interests ;  the  Lord  Mayor  issued  a  warrant  to  the  sheriffs  to  summon 
a  jury  to  assess  tlie  compensation  payable  to  the  lessee  and  under- 
lessees,  who  were  all  named  together  in  the  warrant ;  Vice-Chan- 
cellor  Sir  Gr.  M.  Giffard  held,  upon  the  construction  of  sects.  20 
and  21  of  the  City  Improvement  Act,  1847,  that  each  claimant  of  a 
separate  interest  was  entitled  to  have  his  compensation  assessed 
separately,  by  a  separate  jury,  from  the  claims  of  any  other  claimant; 
and  that  as  this  could  not  be  done  on  the  warrant  issued,  the  Court 
would  restrain  the  corporation  from  proceeding  upon  it,  as  exceeding 
its  statutory  powers  (1). 

68.  A  person  seeking  to  set  aside  a  voidable  contract  to  take 
shares  in  a  company,  on  the  ground  of  misrepresentation,  must 
take  steps  for  that  purpose  immediately  on  discovery  of  the  misre- 
presentation. And  where,  in  June,  1865,  shares  in  a  company  were 
allotted  to  the  plaintiff;  and  towards  the  end  of  the  year  suspicions 
arose  in  his  mind;  and  on  the  30th  of  the  following  May  he 
became  fully  aware  that  the  prospectus,  on  the  faith  of  which  he  had 
applied  for  ti^e  shares,  contained  misrepresentations,  but  he  took 
no  steps  to  repudiate  the  shares  till  the  21st  of  July ;  Lord  Chan- 
cellor Cairns  held,  reversing  a  decision  of  the  Master  of  the  Rolls, 
Lord  Romilly,  overruling  a  demurrer,  that  the  delay  was  such  as 
to  disentitle  him  to  repudiate  the  shares,  either  as  between  himself 
and  the  creditors  of  the  company,  or  as  between  himseK  and  the 
other  shareholders  (2). 

69.  Where  a  corporation  (i.e.  an  incorporated  company)  employs 
its  powers  and  funds  for  purposes  not  within  the  scope  of  its  charter,  a 
stockholder  may  have  a  remedy  by  injunction.  But,  independently 
of  its  thus  exceeding  its  powers^  the  will  of  a  majority,  properly 
expressed  at  a  legal  meeting,  must  control  (3).  Equity  has  juris- 
diction against  a  corporation,  (i.  e.  an  incorporated  company)  when 
the  money  which  should  be  divided  among  the  stockholders  has 
been  applied  contrary  to  the  charter  of  articles  of  agreement.  Such 
misapplication  is  held  a  breach  of  trust,  and  a  fraud  on  the  part 
of  the  majority  towards  the  minority,  who  may  have  a  remedy  by 


(1)  Abrahams  v.  London  {Mayor, 
&c.),  L.  n.  6  Eq.  625  ;  37  L.  J.  (Cli.) 
732  ;  18  L.  T.  (N.  S.)  811. 

(2)  Orjilviey.  Curric,  37  L.J.  (Cli.) 


541  ;  16  ^y.  E.  769  ;  18  L.  T.  (N.  S.) 
593. 

(3)  Oiffard  v.   ^'ew  Jersry,  &x.,2 
Stookt.  171  (Amr.) 
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injunction ;  intentional  wrong  or  actual  fraud  is  not  necessary  to  „^^^^J  ^• 
sustain  such  a  bill  (1).  Sect.  9. 

70.  In  an  application  for  an  injunction  to  restrain  the  holders  of 
stock  in  a  corporation  {i.  e.  an  incorporated  company)  from  selling 
or  transferring  it,  and  from  voting  upon  it  at  the  next  election  of 
directors,  which  was  to  occur  three  days  from  the  filing  of  the 
bill ;  it  was  held  that  the  injunction  should  be  granted  for  the 
former  purpose,  but  not  for  the  latter,  as  this  might  change  the 
result  of  the  election,  and  take  from  a  majority  of  the  legal  stock- 
holders the  control  of  the  company,  without  opportunity  for  a 
hearing  (2). 


Sect.  10.  Winding  up  Companies. 

1.  Where  a  company,  being  equitable  owner  of  a  lease,  continues 
after  a  winding-up  order  in  the  occupation  of  the  leaseholds,  and 
leaves  goods  upon  the  land,  the  landlord  is  not,  by  sect.  87  or 
sect.  163  of  the  Companies  Act,  1862,  prevented  from  distraining 
upon  the  goods  of  the  company  for  rent  accrued  since  the  winding- 
up.  And  an  order  of  the  Master  of  the  EoUs,  Lord  Eomilly, 
refusing  leave  to  proceed  with  a  distress,  was  discharged  by  the 
Lords  Justices  James  and  Mellish,  as  well  as  an  injunction  granted 
on  making  the  winding-up  order,  to  restrain  proceeding  under  the 
distress  (3). 

2.  A  vendor's  suit  was  instituted  against  a  company  for  specific 
performance,  and  an  injunction  obtained  restraining  an  action  to 
recover  the  deposit  money  paid  on  the  contract.  Interrogatories 
were  filed,  but  before  the  answer  was  put  in,  the  defendant,  the 
company,  was  in  course  of  voluntary  winding-up  under  supervision ; 
on  a  summons  for  leave  to  continue  the  suit,  notwithstanding  tbe 
winding-up,  Vice-Chancellor  Sir  E.  Malins  gave  leave  to  enforce 
an  answer,  but  directed  that  no  further  proceedings  should  be 
taken  without  leave  of  the  Court  (4).     The  Vice-Chancellor,  upon 

(1)  March  v.  Eastern,  &c.,  43  N.  H.  party,  Ex  parte  Eeavan,  L.  E.  6  Ch. 
515  (Amr.)  462. 

(2)  Rills  V.  Parrish,  1  M'Cart.  380  (4)  Thames  Plate  Glass  Company  v. 
(Amr.)  Land   and  Sea    Telegraph    Company, 

(3)  In    re    Limdy    Granite    Com-  L.  E,  11  Eq.  248. 
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Part  I.      a  subsequent  application,  gave  the  plaintiffs  leave  to  proceed ; 

Sect.  10.     Upon  an  appeal  from  this  last  order  the  Court  of  Appeal  refused  to 

interfere,  on  the  ground  that  it  was  a  matter  left  by  the  Legislature 

to  the  discretion  of  the  Court  below  charged  with  the  winding-up, 

and  that  it  ought  not  to  interfere  with  that  discretion  (1). 

3.  Where  judgment  was  recovered  on  a  promissory  note  given 
by  a  company,  and  a  writ  of  execution  issued,  and  sent  to  the 
sheriff  by  post ;  but  before  execution  could  be  levied  a  petition 
was  presented  for  winding  up  the  company ;  on  a  motion  by  the 
official  liquidator  to  stay  further  proceedings  on  the  execution, 
Vice-Chancellor  Sir  E.  Malins  held,  that  under  sect.  163  of  the 
Companies  Act,  1862,  the  execution  was  too  late,  and  absolutely 
void  (2). 

4.  The  Court  of  Chancery  has  no  jurisdiction  to  stay  actions 
against  the  directors  of  a  company  being  wound  up  by  the  Court. 
And  where  a  compromise  had  been  effected  of  certain  claims  by  the 
contributories  against  the  late  directors  of  a  company  in  the  course 
of  liquidation,  and  the  compromise  had  been  assented  to  by  forty- 
nine  out  of  fifty-one  contributories,  and  had  been  sanctioned  by 
an  order  of  the  Court ;  on  a  motion  to  stay  actions  commenced 
against  the  late  directors  by  the  two  dissentient  contributories 
pending  an  inquiry  (which  was  also  moved  for)  into  the  conduct 
of  the  directors ;  the  Court  held,  that  it  had  no  jurisdiction  to  stay 
the  actions  (3). 

5.  Where  it  had  been  determined  to  wind  up  a  company  volun- 
tarily by  the  usual  resolutions,  and  a  creditor  brought  an  action 
against  the  company  upon  bills  of  exchange  after  notice  of  the 
resolutions ;  on  a  motion  for  an  injunction  under  the  Act,  Vice- 
Chancellor  Sir  R.  Malins  made  an  order  for  payment  by  the 
creditor  of  the  costs  of  the  motion  and  action  (4).  Where,  on  the 
13th  of  December,  1867,  a  resolution  was  passed  to  wind  up  a 
limited  company  voluntarily  ;  and  on  the  16th  of  December  a 
creditor  marked  judgment,  issued  a  fi.  fa.,  and  lodged  the  writ 

(1)  S.  C,  L.  R.  6  Ch.  643.  poration,  In    re,   Ex   parte   Eankey, 

(2)  In  re  London  and  Bevrni  Biscuit  39  L.  J.  (Ch.)  128  ;  21  L.  T.  (!^.  S.) 
Oompany,  Limited,  L.  B.  12  Eq.  190;      481. 

19  W.  E.  943.  (4)  East  Kent  Shipping  Company, 

(3)  Neiu     Zealand     Banking    Cm-      la  re,  18  L.  T.  (N.  S.)  748. 
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with  the  sheriff,  who  was  unable  to  seize  any  moveable  goods,  the  ^^J^^^'^^^jj 
company  having  closed  the  doors  of  their  premises ;  and  on  the  Sect.  lo. 
27th  of  January,  1868,  he  advertised  for  sale  by  auction,  on  the 
1st  of  February,  the  company's  leasehold  interests  in  the  lands  on 
which  their  buildings  were  erected ;  and  on  the  20th  of  December 
a  petition  was  presented  for  winding  up  the  company ;  and  on  the 
28th  of  January,  1868,  the  Court  ordered  the  voluntary  winding- 
up  to  be  continued  under  its  supervision ;  it  was  held  that  the 
sale  should  be  restrained,  the  execution  creditors  being  secured 
priority  for  the  full  amount  of  their  debt,  with  interest  (1). 

6.  When  an  action  brought  by  liquidators  appointed  in  a  volun- 
tary winding-up  under  supervision  fails,  execution  by  the  defendant 
for  costs  will  not  be  restrained  (2). 

7.  A  limited  company,  which  had  been  carrying  on  business  with 
little  more  than  one-fifteenth  part  of  its  stated  capital,  was  sued 
by  creditors  for  goods  supplied  to  it,  and,  after  vexatious  delays  in 
its  defence  to  the  action,  to  prevent  judgment  being  signed,  pre- 
sented, by  its  own  manager,  a  petition  to  wind  up ;  the  sheriff 
entered  under  a  fi.  fa.  two  days  after  the  petition  was  presented, 
but  was  restrained  from  selling  by  an  ex  parte  injunction,  obtained 
on  a  second  petition  to  wind  up,  presented  the  day  after  he  had 
entered,  by  the  company's  clerk ;  on  motion  by  the  creditors  to 
discharge  this  injunction,  the  Court,  in  the  exercise  of  its  discretion, 
discharged  the  injunction  with  costs  (3). 

8.  Where  a  suit  is  instituted  by  a  shareholder  in  a  company  to 
restrain  that  company  from  amalgamating  itself  with  another  com- 
pany, which  since  the  resolution  for  amalgamation  is  ordered  to  be 
wound  up,  the  Court  will,  on  summons,  give  leave  to  the  plaintiff 
to  proceed  with  the  suit  on  his  undertaking  not  to  enforce  any 
decree  which  he  may  obtain  without  the  leave  of  the  Court  (4). 

(1)  Dublin  Exhibition  Palace  Com-  Coal  Company,  In  re,  37  L.  J.  (Ch.) 
pany.  In  re,  2  Ir.  Eq.  Rep.  158.  517 ;  16  W.  R.  689 ;  18  L.  T.  (N.  S.) 

(2)  Levick,  Ex  parte,  L.  R.  5  Bq.      390. 

69  ;  17  L,  T.  (N.  S.)  237.  (4)  Marine  Investment  Company,  In 

(3)  Imperial  Steam  and  Household       re,  18  L.  T.  (N.  S.)  535. 
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CHAPTER  VIII. 

JURISDICTION. 
Part  I. 


The  Court  has      1.  The  Court  has  no  jurisdiction  on  a  contract  as  against  a  foreign 

on  i'^contraot"  Sovereign,  and  it  has  none  as  against  other  parties  in  favour  of  whom  it 

as  against  a     jg  alleged  the  sovereign  has  committed  an  act  in  derogation  of  rights 

sovereign;       and  privileges  already  granted  to  another  party ;  nor  has  the  Court 

sovereign  acts  jurisdiction  to  interfere  with  the  sovereign  acts  of  a  foreign  govem- 

eove^mmfnt  ■    T^^^%  ^^^^  with  the  prerogative  rights  of  the  sovereign  of  another 

nor  over  the     country ;  therefore  in  the  case  of  two  inconsistent  grants  of  the  same 
prerogative  „       .  .  i       •         i      /-< 

rights  of  a       subject  matter  by  the  same  foreign  sovereign  authority,  the  Court 

sovereign ;  nor  Cannot  aid  parties  claiming  under  the  first  grant,  against  claimants, 


against        ^  though  within  the  jurisdiction,  acting  under  the  second.     And 
ing  under  an   where  a  bill  was  filed  against  the  Ottoman  Bank,  its  directors,  and 

act  of  sove- 

reign  prero-    the  Sultan  of  Turkey,  which  alleged  that  the  Sultan's  government 
^  ^^^'  had  granted  to  the  plaintiffs,  the  Bank  of  Turkey,  the  exclusive 

right  of  issuing  paper  money  and  bank  notes  in  Turkey,  and  had 
subsequently,  before  the  Bank  of  Turkey  had  commenced  business, 
in  derogation  of  that  grant,  made  a  similar  concession  to  the  Otto- 
man Bank,  and  prayed  a  declaration  of  the  plaintiffs'  exclusive 
right,  and  an  injunction  against  the  Ottoman  Bank  and  its  direc- 
tors ;  Vice-Chancellor  Sir  W.  P.  Wood  allowed  a  demurrer  to  the 
bill  on  the  part  of  the  bank  and  directors,  on  the  ground  that  as 
the  Court  has  no  jurisdiction  on  the  contract  against  the  Sultan,  it 

An  English     had  none  against  the  bank  and  directors  (1).     An  English  Court 

Court  has  no     ,  .      .    ,.     .  „  ,  „      „ 

jurisdiction  to  has  no  jurisdiction  to  enforce  the  contracts  of  a  foreign  government 

tracts  of  a*^'     against  the  property  of  such  government  in  England ;  and  where 

foreign  ^jjg  government  of  a  state  contracts  a  loan  in  another  countrv,  the 

government  °  _  •' 

aga,inBt  the      contract  is  governed  by  the  law  of  the  state  whose  government 

such  govern-    Contracts  the  loan,  and  not  by  the  law  of  the  country  in  which  the 

ment  in 

England.  (•^•j  giadstme  v.  Ottoman  BanJc,  1  H.  &  INI,  505 ;  9  Jur.  (N.  S.)  246. 
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contract  is  made  ;  therefore  where,  by  a  convention  between  the      Paht  I. 

„  X,              ,        -r.          •                               11                 .1               Chap.  VIII. 
government  of  Peru  and  a  Peruvian  company,  all  guano  to  be  ex- 


ported  from  Peru  to  Great  Britain  and  Ireland  was  consigned  to  the 
company,  and  it  was  agreed  that  the  company  should  sell  the  guano 
and  hold  a  certain  portion  of  the  proceeds  at  the  disposal  of  the 
government ;  and  the  Peruvian  government  afterwards  contracted 
a  loan  in  England  upon  the  terms  that  all  the  Peruvian  guano  to 
be  imported  into  Great  Britain  and  Ireland  and  Belgium  should 
be  hypothecated  for  the  repayment  of  the  loan,  and  that  out  of  the 
proceeds  of  the  guano  a  certain  sum  should  be  applied  half  yearly 
in  redemption  of  the  loan ;  the  Master  of  the  Eolls,  Lord  Eomilly, 
held,  in  a  suit  by  the  bondholders  of  the  loan  (to  which  the  Peru- 
vian government  was  made  a  defendant,  but  did  not  appear)  that 
the  Court  had  no  jurisdiction  to  restrain  the  company  or  their 
agents  from  applying  the  proceeds  of  the  guano  in  the  hands  of  the 
agents  in  England  to  any  other  purpose  than  the  redemption  of 
the  loan  (1).     Although  the  Courts  in  this  country  cannot  make  The  Comta  in 

.  „       .  ,       .     1  .  t'lis  country 

an  order  against  a  foreign  ambassador  who  does  not  submit  himself  cannot  make 
to  the  jurisdiction,  yet  the  Court  has  jurisdiction,  in  a  suit  by  an  against  a 
English  citizen  against  another  English  citizen  in  whose  hands  a  ^°^'g°  ^f'^'^b" 
fund  is  placed,  subject  to  the  sole  control  at  law  of  a  foreign  am-  mitting  to  the 

.  .       .iurisdiction ; 

bassador  or  government,  to  restrain  the  deiendant  from  parting  but  in  a  suit 
with  the  fund  upon  the  order  of  such  foreign  ambassador  or  govern-  English  ^° 
ment;  and  the  existence  of  a  contingent  right  in  a  foreign  sovereign  citizens,  the 
to  a  fund  in  the  Bank  of  England  will  not  prevent  the  Court  from  restrain  defen- 
exercising  jurisdiction  to  restrain  the  bank  from  parting  with  the  with  a  fund 
fund  until  the  determination  of  the  question  between  the  British  the"'control° 
subject  and  the  foreign  sovereign  as  to  the  right  to  the  fund  (2).     of  a  foreign 

government,  upon  the  order  of  that  foreign  ambassador  or  government. 

2.  The  Court  being  informed  by  counsel  that  A.  is  an  ambassador,  The  Court 
duly  accredited  from  a  foreign  sovereign  to  the  British  court,  will  foreigu^m-  ^ 
dismiss  him  from  the  suit,  and  will  not,  if  he  object,  oblige  him  to  Jf  ^^'^'i™  from 
plead  or  take  part  in  any  proceedings  (3).  i^ot  oblige  him  to  plead,  &c. 

3.  If  the  Court  is  of  opinion  that  there  has  been  acquiescence,  Proceedings 

in  ChUi  for  an 

(1)  Smith  V.  Weguelin,  L.  E.  8  Eq.      Jur.  (N.  S.)  71 ;  32  L.  J.  (Ch.)  155 ; 
198 ;  17  W.  B.  904 ;  38  L.  J.  (Ch.)      11  W.  B.  180. 

465;  iiOL.  T.  (N.  S.)  724.  (3)  Gladstone  v.  Muslims  Bey,  11 

(2)  Gladstone  v.  Musurus  Bey,   9      W.  E.  180. 
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Pabt  I.      it  will  rastrain  a  party  from  proceeding  in  a  foreign  country  to 
copmel  an  account.  And  where,  in  1825,  C.  died  in  Arequipa,intes- 


r^h^ed  ^^^e,  leaving  real  and  personal  estate  at  Valparaiso,  in  Chili ;  and 
^  romVof*^*  his  mother  and  three  brothers,  B.,  T.,  and  H.,  survired  him,  and 
acqmescence,  they  all  resided  in  England,  except  H.,  who  at  the  time  of  the 
death  of  C.  was  in  Peru,  and  who  for  many  years  subsequently 
resided  either  in  Peru  or  in  Chili,  but  without  acquiring  a  foreign 
domicil ;  and  in  1831  their  mother  died,  having  bequeathed  all  her 
property  to  her  sons,  B.,  T.,  and  H.,  equally ;  and  in  1832  T.  offered 
his  share  of  C.'s  estate  to  H.  for  £1000,  and  H.,  in  reply,  intimated 
that,  with  a  view  to  save  the  expense  of  rendering  formal  accounts 
of  C.'s  estate,  he  was  willing  to  buy  the  shares  of  both  B.  and  T., 
which  led  to  a  long  correspondence ;  and  in  1833  B.  wrote  to  H, 
offering  his  share  for  £1100,  to  be  paid  in  part  out  of  the 
mother's  estate,  but  by  a  given  date;  and  T.  wrote  to  H.  at 
the  same  time,  saying,  whatever  B.  determiued  would  meet  with 
his  approval ;  but  the  condition  as  to  payment  by  a  given  time 
was  not  fulfilled ;  however,  in  the  subsequent  correspondence 
between  B.  and  H.  the  arrangement  was  treated  as  binding  be- 
tween them,  and  was  never  repudiated  by  T.,  nor  were  any  accounts 
of  C.'s  estate  applied  for  until  after  B.'s  death,  which  occurred  in 
1849 ;  and  iu  1 850  T.  sent  an  agent  to  Valparaiso,  "vho,  on  behalf 
of  T.  and  the  representatives  of  B.,  took  proceedings  iu  the  Courts 
in  Chili ;  and  in  185S,  by  a  decree  made  in  the  Court  at  Santiago, 
it  was  decided  that  the  letters  between  the  brothers  amounted  to 
an  agreement  which  bound  B.,  but  not  T. ;  and  H.  was  directed  to 
accotmt  to  T.  for  one-third  of  C.'s  estate ;  upon  a  biU  in  this 
cotmtry  by  H.  and  the  assignee  under  his  insolvency,  the  Master  of 
the  EoUs,  Sir  J.  EomilJy,  held,  that,  having  regard  to  H.'s  avowed 
object  in  purchasing  both  shares,  and  T.'s  acquiescence  from  1833 
to  1849,  T.  was  bound  equally  with  B.,  and  restrained  the  proceed- 
ings in  Chili,  and  declared  T.  a  trustee  of  his  share  in  the  estate 
of  C.  for  the  plaintiffs  ri). 
The  Court  haa  4.  The  Court  of  Chancery  has  jurisdiction  to  entertain  a  bill  at 
Mitertain  a      the  suit  of  the  Commissioners  of  sewers,  appointed  under  23  Hen.  8, 

bill  at  suit  of 

commi^si.jners      (I)  Cood  v.  Cool,  33  Beav.  314;  9  J.  5S3;  T  Jur.  (X.  S.)  59,  ef  9  ;  Ex- 

Jur.  (X.  S.)  1335  ;  33  L.  J.  (Ch.)  273  ;  Rnjah  of  Coorg  \.  East  India  Company, 

ft  vide  Xorris  v.  Chambres,  3  D.  F.  &  'li'  Beav.  300. 
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c.  5,  notwithstanding  that  such  commissioners  are  a  of  sewers  ap-        FamI. 

°  pointed  under    Chap.  Vlll. 

Court  of  record  (1).  23  Hen.  8,  e.  5. 

5.  The  Court  has  no  power  to  restrain  British  subjects  from  doing 
in  a  foreign  country  whateyer  they  are  authorized  to  do  by  the 
sovereign  power  there  (2). 

6.  Where  B.,  who  was  held  by  the  Scotch  Courts  to  have  been 
a  domiciled  Scotchman,  had  died  in  England,  and  his  executor  and 
universal  legatee  had  obtained  probate  in  Scotland,  and  he  also 
sought  to  obtain  probate  in  England ;  but  the  will  was  disputed 
by  B.'s  next  of  kin,  and  there  was  an  agreement  to  compromise  the 
matter,  but  it  eventually  failed,  and  the  executor's  application  to 
procure  the  seal  of  the  English  Probate  Court  was  unsuccessful, 
and  the  next  of  kin  had  filed  a  bill  for  administration  in  England 
and  Scotland,  and  for  a  receiver,  and  obtained  an  order  to  serve  the 
executor  with  a  copy  of  the  bill,  on  which  was  indorsed  an  order 
for  a  receiver,  and  an  injunction  in  Scotland ;  on  a  motion  by  the 
executor  to  discharge  this  order,  on  the  ground  that  the  jurisdic- 
tion was  in  England,  the  Court  held  that  the  executor  ought  not 
to  have  been  so  served,  and  that  the  order  for  service  as  to  the 
receiver  and  injunction  must  be  discharged,  but  not  as  to  service 
of  a  copy  of  the  bill,  the  next  of  kin  having  consented,  at  the  re- 
quest of  the  executor,  to  enable  him  to  get  the  seal  affixed  in  the 
English  Probate  Court  (3), 

7.  By  18  &  19  Yict.  c.  63  ("  An  Act  to  consolidate  and  amend  the 
Law  relating  to  Friendly  Societies  "),  disputes  are,  by  sect.  41,  to  be 
referred  to  the  County  Courts,  which  are  to  make  such  orders  as  the 
Court  of  Chancery  may  make ;  but  in  Scotch  friendly  societies  the 
jurisdiction  is  given  to  the  sheriff;  some  members  of  a  Scotch 
society  having  sought  relief  before  the  sheriff,  the  defendants 
pleaded  to  the  jurisdiction,  whereupon  the  sheriff  directed  a  case 
to  the  Court  of  Chancery,  under  22  &  23  Vict.  c.  63  ("  An  Act  to 
afford  Facilities  for  the  more  certain  Ascertainment  of  the  Law 
administered  in  one  Part  of  Her  Majesty's  Dominions  when  pleaded 
in  another  Part  thereof"),  to  ascertain  whether  that  Court  had 

(1)  Grossman  v.  Bristol  and  South  (2)  Gladstone  v.  Ottoman  Sank,  9 

Wales  Union  Company,  1  H.  &  M.  531.      Jur.  (N.  S.)  246. 

(3)  Bawardm  (  Viscountess)  v.  Dunlop,  7  L.  T.  (N.  S.)  237. 


1008  JUEISDICTION. 

Part  I.      jurisdiction  in  such  a  case  in  England ;  but  the  Court  held  that  the 
'. L  case  did  not  come  within  the  latter  statute,  and  declined  to  express 


its  opinion  (1). 
The  sovereiga      8.  The  Court  of  Chancery  has  no  jurisdiction  to  interfere  merely- 
state  may  sue  with  a  view  to  prevent  revolution ;  it  is  only  to  prevent  an  injury 
issuinff'of*  ^^^  ^^  property  that  its  aid  by  injunction  can  be  invoked.    And  the 
monetary        actual  reigning:  sovereign  of  a  foreign  state,  in  amity  with  Great 

notes,  if  mjury        ....  .  ,,... 

will  accrue  Britain,  is  entitled  to  sue  in  this  Court,  and  to  obtain  an  injunction 
property  of  ^0  prevent  fhe  issuing  of  monetary  notes  manufactured  in  England, 
state°or*^ub-  P'^^'porting  to  be  notes  of  that  foreign  state,  but  having  no  sanction 
jects.  from  its  government,  if  the  Court  is  satisfied  that  some  substantial 

injury  will  thereby  accrue  to  the  property  of  such  foreign  state, 
and  to  that  of  the  plaintiff's  subjects,  whom  he  has  a  right  to 
represent ;  accordingly,  monetary  notes  having  been  manufactured 
in  this   country,  purporting  to   be  sanctioned  by  the  state  of 
Hungary,  and  signed  by  K.,  a  native  of  Hungary,  resident  in 
England,  "  in  the  name  of  the  nation,"  but  which  were  unautho- 
rized by  the  existing  government ;  an  injunction  was  granted  to 
restrain  their  issue,  and  they  were  ordered  to  be  delivered  up  to 
be  cancelled,  at  the  suit  of  the  Emperor  of  Austria,  as  king,  de 
The  indepen-  facto,  of  Hungary  (2).     Where  a  government,  formed  during  a 
of  a  state  cau  revolution  in  Sicily,  seized  upon  the  king's  treasure,  and  remitted 
personal  P^rt  of  it  to  persons  in  this  country  to  purchase  steamships,  and 

count^rv"  *^'^  ^^^J  applied  the  remittance  accordingly ;  upon  a  demurrer  to  a 
bill  filed  by  the  king,  Vice-Chancellor  Sir  L.  Shadwell  held,  over- 
ruling the  demurrer,  that  the  king,  who  had  re-established  his 
authority,  was  entitled  to  sue  for  one  of  the  ships  which  remained 
in  the  port  of  London ;  and  also  that  the  persons  that  made  the 
remittance  were  not  necessary  parties  to  the  suit  (3).  The  Yice- 
Chancellor  said  that  it  appeared  to  him  extraordinary,  after  the 
cases  of  The  Nabob  of  the  Carnatia  v.  The  East  India  Company  (4), 
and  The  King  of  Spain  v.  Hulleti  (5),  that  there  should  be  any  diffi- 
culty raised  upon  the  proposition ;  because  it  seemed  to  his  mind 
to  be  laid  as  clear  as  any  proposition  could  be,  that  the  indepen- 

(1)  Brodie  v.  Johnson,  30  Beav.  129.  (3)  King  of  the  Two  Sicilies  v.  WiU- 

■(2)  Emperor  of  Austria  v.  Day  and  cox,  1  Sim.  (N.  S.)  332. 

/sTossart.GW.R.  712,568;  7Jur.(N.S.)  (4)  1  Ves.  Jun.  371. 

639 ;  2  Giff.  628.  (5)  1  Bli.  (N.  B.J  31. 
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dent  sovereign  of  a  state  is  competent  in  this  country  to  sue  for  his      Part  I. 

,     .    ,  ,                                                                                                                Chap  VIII. 
personal  rights.  . 


9.  Where  the  Court  of  Chancery  had  appointed  a  guardian,  and  Tutor  dative 
settled  a  scheme  for  the  education  of  an  infant  peer,  who  was  en-  (here)  con- 
titled  to  large  estates  in  England  and  Scotland,  it  restrained  the  *™^pg  P"^"- 

°  °  '  oeedmffa  m 

tutor  dative  from  continuing  proceedings  in  the  Court  of  Session  Scotland. 
(Scotland)  relative  to  the  education  and  residence  of  the  infant, 
and  as  to  his  English  estates,  which  had  been  instituted  in  Scot- 
land, so  as  to  supersede  the  scheme  approved  of  by  the  Court  of 
Chancery  (1). 

10.  The  Court  will  not  in  general  restrain,  nor  is  it  its  practice  The  Court 
in  general  to  restrain,  parties  from  applying  to  the  legislature,  general)  re- 
whether  of  this  or  of  a  foreign  country ;  and  where  a  foreign  com-  ^ '^'^rin^'to'^^ 
pany  had  been  formed  in  California,  for  purposes  connected  with  a°y  legisla- 
land  in  that  country,  but  the  company  was  located  in  England,  and 

nearly  all  the  shareholders  were  resident  in  England,  and  a  reso- 
lution had   been  passed  at  a  meeting  of  English   shareholders 
authorizing  the  trustees  to  take  steps  for  increasing  the  preference 
shares  to  an  extent  not  allowed  by  the  existing  constitution  of  the 
company,  but  there  was  no  intention  to  create  preference  shares 
except  with  the  sanction  of  the  Californiaa  legislature,  the  Court 
refused  an  injunction  to  restrain  the  company  from  acting  on  the 
resolution,  and  from  applying  to  the  legislature   of  the  foreign 
country  (2).   And  in  Lancaster  and  Carlisle  Ptailway  Company  v.  but  in  a 
North  Western  Railway  Company  (3),  applications  to  Parliament  app^foatfons 
on  public  and  on  private  grounds  were  distinguished,  and  it  was  ^^  ^rTvat™^^* 
held  that  the  latter  may  in  a  proper  case  be  restrained,  but  that  groi^fils  will 
the  former  cannot,  in  any  case,  be  restrained  by  injunction  ;  and  —but  appiica- 
although  the  Court   has  undoubted  jurisdiction  to  prevent  the  |romds  wfu" 
breach  of  an  agreement  not  to  apply  for  an  Act  of  Parliament,  yet  restrained 
where  the  agreement  was  not  to  apply  to  Parliament  for  a  measure 
affecting  the  public  benefit,  Vice-Chancellor  Sir  W.  P.  Wood  de- 
clined to  interfere,  but  said  that  he  did  not  think  it  necessary  to 
express  an  opinion  on  the  question,  whether  the  contract  were  void 

(1)  Bute  {Marquis)  v.  Stuart,  2  Giff.  (2)  Billv.Sierra  NevadaLahe  Water 

582;    afBrmed  on   appeal,   sub.  nom.      and  Mining  Company,  I  De  G.F.  &  J. 
StuaH  V.  Moore,  4  Macc[.  H.  L.  Gas.  1 ;      177 ;  6  Jur.  (N.  S.)  184. 
vide  S.  C.  p.  1065,  post.  (3)  2  K.  &  J.  293 ;  25  L,  J.  (Ch.)  223. 

3  T 


1010  JUEISDICTION. 

Part  I.      in  itself  on  grounds  of  public  policy,  and  he  left  it  to  be  determined 
Chap.  VIII.      ,  ?  .   ,  .       .       ,  .       .  .     ,     , 

when  occasion  might  require  its  determination.    And  where  the 


defendants  (a  railway  company)  had  agreed  with  the  plaintiffs 
(also  a  railway  company)  not  to  apply  to  Parliament  to  make  any 
line,  or  branch  line,  connecting  the  defendants'  with  the  plaintiffs' 
railway,  except  a  certain  main  line  and  branches,  and  certain 
deviations,  for  which  application  had  been  made  to  Parliament  by 
the  defendants ;  and  in  consideration  of  the  premises  the  plain- 
tiffs, who  had  previously  opposed,  agreed  to  support  the  defendants' 
application,  and,  if  required,  to  petition  Parliament  in  its  favour, 
and  the  plaintiffs  had  performed  their  part  of  the  agi-eement,  and 
the  defendants  had  obtained  their  Act ;  the  Court  refused  to  restrain 
the  defendants  from  applying  to  Parliament  for  power  to  make  a 
further  deviation,  on  the  ground  that  the  bill,  if  passed,  would  be 
passed  on  public  grounds,  which  this  Court  could  not  try,  and  with 
full  knowledge  of  the  agreement ;  while,  if  rejected,  the  incon- 
venience of  opposing  the  bill  would  be  compensated  in  damages 
for  a  breach  of  the  agreement,  assuming  the  agreement  to  be  legal. 
A  Court  of  And  a  Court  of  Equity  has  jurisdiction,  if  a  proper  case  connected 
jurisdfction  to  ^i^^  private  property  or  interest  be  made,  to  restrain  a  party  by 
restrain  iniunction  from  petitioning:  against  a  bill  in  Parliament  (1).     In 

petitioning  •'  r  o      o  \   / 

Parliament  in  this  case  the  defendants  had  agreed  not  to  oppose  a  certain  bill 

a  case  con-        in-nT  ir.  i  i  -ji 

neoted  with  before  Parliament,  and  afterwards  attempted  to  oppose  it,  and  the 
perty. "  ^'^°'     Vice-Chancellor,  and,  on  appeal,  the  Lord  Chancellor,  held,  that 

there  was  no  doubt  on  the  subject  as  to  jurisdiction,  and  granted 

an  injunction. 
The  judgment      11.  Where  the  proceedings  in  a  foreign  Court  do  not  amount  to 
Court'^r^"      a  judgment  in  rem,  but  in  ^personam  only,  and  a  party  has  not  been 
wliere'the'^'     concluded  by  having  intervened  to  defend  his  rights  in  a  suit,  nor 
proceedings     has  his  conduct  amounted  to  a  selection  of  a  foreign  jurisdiction 

do  not  amount  .  .  ,^  .  . 

to  a  judgment  by  the  plaintiff,  the  judgment  of  the  foreign  Court  is  examm- 
7n  personam  ^^l^  (2).  So  held  (overruling  a  demurrer)  in  a  case  where  a  British 
only,  and  the  gjjjp  jjg^^j  j^ggj^  ^^^y.  mortgaged  in  England,  and  afterwards  she 
intervened  to  went  to  New  Orleans,  and  was  attached  by  creditors  of  the  mort- 

dei'end  his 
rights. 

(1)  Stockton  and  Hartlepool  Railw.  (2)  Simpson  v.  Fogo,  1  J.  &  H.  18; 

Co.  V.  Leeds  and  Thirsk  and  Clarence      1  H.  &  M.  195  ;  6  Jur.  (N.  S.)  949 ; 

Railway   Companies,   2   Ph.    666  ;    5      29  L.  J.  (Ch.)  657  ;  vide  ante,  p.  392. 

Eailw.  Cas.  691,  095. 
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gagor,  who  had  become  insolvent ;  and  the  mortgagee  intervened   j.^^J'yjjj 

in  the  suit,  but  the  Court  there  wholly  disregarded  his  title,  the 

law  of  Louisiana  not  allowing  mortgages  of  chattels;  the  ship 
had  been  sold  under  a  decree  of  the  Court  there  to  the  defendant ; 
and,  having  been  brought  to  England,  the  mortgagee  had  filed 
a  bill  to  establish  his  claim;  the  Court— Vice-Chancellor  Sir 
W.  P.  Wood — held,  that  the  proceedings  in  Louisiana  were  not 
in  rem  but  in  personam  only,  and  that  the  mortgagee  was  not  con- 
cluded by  having  intervened  in  the  suit  to  defend  his  rights,  and 
that  the  judgment  was  examinable ;  and  also,  that  whether  the 
Court  of  Louisiana  had  refused  to  hear  the  mortgagee,  or  whether 
it  had  heard  him,  and  proceeded  on  the  principle  of  disregarding 
the  lex  loci  contractus  in  adjudicating  on  his  claim,  there  would 
in  either  case  be  such  plain  and  manifest  error  on  the  face  of  the 
judgment  that  an  English  Court  would  not  be  bound  to  recognise 
it  (1). 

12.  In  Maelaren  v.  Stainton,  Maclaren  v.  The  Carron  Com- 
pany (2),  Lord  Chancellor  Cranworth  said,  that  he  conceived 
that  it  must  be  a  very  strong  case  which  would  justify  the  Court 
in  restraining  a  foreigner,  domiciled  in  another  country,  from  pro- 
ceeding to  obtain  payment  of  debts  according  to  the  law  of  the 
country  in  which  he  was  domiciled.  After  a  decree  in  England 
for  the  administration  of  an  English  testator's  estate,  a  Scotch 
company,  whose  situs  was  in  Scotland,  but  which  had  agents  and 
houses  of  business  in  England,  commenced  proceedings  against 
the  representatives  in  Scotland,  where  the  testator  possessed  real 
and  personal  estate,  to  recover  a  debt  claimed  against  the  testator 
as  their  agent,  an  injunction  which  had  been  granted  by  the 
Master  of  the  EoUs  to  restrain  the  proceedings  in  Scotland  (3), 
on  appeal,  was  discharged  by  the  House  of  Lords  (4).  After  this 
the  company  commenced  another  action  in  Scotland,  and  a  motion 
was  made  to  restrain  it,  on  the  ground  of  the  company  having  come 
in  and  adopted  the  proceedings  in  England,  but  the  application 
was  refused  by  the  Master  of  the  Eolls,  and  by  the  full  Court 

(1)  Simpson  v.  Fogo,  1  J.  &  H.  18  ;  (3)  Maclaren  v.  Stainton,  16  Beav. 
1  H.  &  M.  195  ;  6  Jur.  (N.  S.)  949  ;      279  ;  vide  S.  C.  p.  1055,  post. 

29  L.  J.  (Ch.)  657  ;  vide  ante,  p.  392.  (4)  Carron  Iron  Company  v.  Mac- 

(2)  26  L.  J.  (Ch.)  332.  laren,  5  H.  L.  C.  416. 
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PabtI.      of  Appeal  (1).     Where  a  person  domiciled  abroad  left  personal 

'- '-  estate  both  in  a  foreign  country  (Madeira)  and  in  England,  his 

administratrix,  having  taken  out  letters  of  administration  in  both 

countries,  and  being  under  a  bond  to  the  foreign  Court  properly 

to  manage  the  English  property,  will  not  be  restrained  at  the  suit 

of  a  mortgagee  in  England  of  part  of  the  foreign  property  from 

transmitting  the  English  personalty  to  the  foreign  country ;  Lord 

Abinger,  C.B.,  said,  "  he  must  take  for  granted  that  the  Court  in 

Madeira  would  do  justice  as  well  as  the  Court  here  "  (2). 

If  the  property      13.  It  is  a  matter  of  discretion  for  the  Court  of  Chancery 

the  Court  will  whether  it  will  or  will  not  interfere  by  interim  order  respecting 

interfere.        ^jjg  property  of  a  litigant.     If  the  property  is  in  medio  (in  the 

actual  enjoyment  of  no  one)  the  Court  will  interfere  for  the  benefit 

of  all  concerned  (3). 

14.  Where  the  plaintiff,  W.  A.,  a  domiciled  Scotchman,  through 
his  stockbrokers  in  England,  had  had  various  transactions  for  the 
feigned  purchase  and  sale  of  shares  and  stock  in  railway  and  other 
companies,  but  it  was  never  intended  that  they  should  be  com- 
pleted by  delivery  of  the  stock,  being  merely  time  bargains — a 
gambling  for  differences  between  the  prices  at  which  the  shares 
or  stock  were  nominally  purchased  and  sold ; — and  the  brokers  had 
obtained  from  W.  A.  a  deposit  of  certain  shares  as  security  for  any 
balance  which  might  be  due  to  them,  and  had  also  stipulated  for  a 
bond  or  judge's  order,  both  in  England  and  Scotland,  as  a  further 
security,  and  the  Defendants  had  rendered  an  account,  and  then 
had  sold  the  deposited  shares ;  but  as  the  proceeds  did  not  dis- 
charge the  balance  due  to  them,  they  had  brought  an  action 
against  him  in  the  Sheriff's  Court  in  Scotland  for  the  balance, 
and  had  arrested  his  goods  there,  and  a  commission  had  been 
issued  for  the  purpose  of  taking  evidence  in  England ;  and  W.  A. 
then  iiled  his  bill  in  England,  asking  discovery ;  and  for  an  account, 
and  for  an  injunction  to  restrain  the  defendants  from  proceeding 
with  the  action  in  Scotland,  at  the  same  time  offering  to  pay  what 
was  due,  and  submitting  all  his  property  in  Scotland,  subject  to 
the  arrestments,  to  the  jurisdiction  of  this  Court ;   upon  a  general 

(1)  Stain  ton  v.  Carron  Company,  21  (2)  Wallace  v.  Campbell,  4  Y.  &  C. 

Beav.  152.  167. 

(3)  Owen  v.  Roman,  4  H.  L.  C.  997  ;  17  Jur.  (N.  S.)  861. 
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demurrer  to  the  bill,  the  Master  of  the  EoUs  held,  that  the  ille-   ^^^^\}- 

.              Chap.  VIIT. 
gality  of  the  transaction  could  not  be  then  considered ;  that  it  was 

no  ground  for  stopping  the  proceedings  in  a  foreign  Court ;  that 

from  the  allegation  that  evidence  of  the  transactions  could  not,  by 

the  law  of  Scotland,  be  received  in  the  Sheriff's  Court  from  the 

plaintiff  and  the  defendants,  there  was  ground  to  suppose  that 

complete  justice  could  not  be  done  there,  and  the  demurrer  was 

therefore  overruled,  and  the  costs  made  costs  in  the  cause  (1).     In 

Jones  V.  Oeddes  (2),  an  injunction  granted,  on  a  suggestion  of 

fraud,  to  restrain  the  prosecution  of  a  suit  in  Scotland  to  enforce 

a  real  security,   was  afterwards  dissolved,   notwithstanding   the 

remedy  in  cases  of  fraud  might  be  more  effectual  than  in  the 

Court  of  Session,  the  question  on  the  whole  being  likely  to  be 

more  conveniently  litigated  and  concluded  there  than  here.     But  The  Court 

m  Bunbury  v.  Bimbury  (d)  an  injunction  was  granted  on  terms,  proceedings 

to  restrain  proceedings  instituted  in  Demerara  to   recover  real  coJJjtry'^if " 

estate  there,  and  an  order  made  for  a  consignee  and  manager  of  there  are 

,  questions 

the  estate  and  produce  ;  it  appearing  to  the  Court  that  there  were  which  could 
many  other  questions  between  the  parties,  connected  with  the  veniently 
estate,  which  could  be  more  conveniently  determined  together  in  ^g'g"™^"*^ 
this  country.     Where  the  next  of  kin  of  an  intestate  filed  their  bill  The  Covirt 

rfifllSGQ.  to 

in  Equity  in  the  Supreme  Court  of  Newfoundland,  against  A.,  the  interfere  on 

brother  and  deceased  partner  of  the  intestate,  for  an  account  of  the  *^^  gio™<i  °^ 
J-  '  error  or  irre- 

estate  of  the  father  of  A.  and  of  the  intestate,  possessed  by  A.,  and  gularity,  the 

-,     ,  Privy  Council 

an  account  ot  the  partnership  transactions,  and  the  dealings  of  A.  having  juris- 

with  the  estate  since  the  death  of  the  intestate,  and  the  bill  was  event  rf  an   ^ 

taken  pro  eonfesso  against  A.  in  the  Colonial  Court ;  and  on  a  refe-  ''PP^^J;'.  *°  ^*^y 

rence  the  Master   reported  that  several  sums  were  due  to  the  ^^<^  decree. 

several  next  of  kin  on  the  account  of  the  estate  of  the  intestate's 

father  possessed  by  A.,  but  that  no  account  between  A.  and  the 

intestate  had  been  laid  before  him ;  and  the  Supreme  Court  decreed 

that  the  sums  found  by  the  Master  to  be  due  to  the  next  of  kin, 

and  the  costs,  should  be  paid  to  them  by  A. ;  and  the  next  of  kin 

brought  their  actions  in  this  country  against  A.  upon  the  decree, 

and  A.  then  filed  his  bill  in  this  Court  against  the  next  of  kin  and 

personal  representative  of  the  intestate,  stating  that  the  intestate's 

(1)  Aindie  v.  Sims,  23  L.  J.  (Ch.)        (2)  1  Ph.  724 ;  vide  S.  C.  p.  1056,  post. 
161.  (3)  1  Beav.  318;  vide  S.C.p.  1063, posi. 
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Pabt  I.      estate  was  indebted  to  him  on  the  partnership  accounts  and  on  pri- 
Chap.  VIII.       ,    ^  .  ,      ,  \  "^       ,  .         ,    .  . 
vate  transactions,  and  alleging  various  errors  and  irregularities  m 

the  proceedings  in  the  Supreme  Court,  and  that  A.  intended  to 
appeal  therefrom  to  the  Privy  Council,  and  praying  that  the  estate 
of  the  intestate  might  be  administered,  the  partnership  accounts 
taken,  the  amount  of  the  debt  due  to  A.  ascertained  and  paid,  and 
the  next  of  kin  restrained  by  injunction  from  proceeding  in  their 
action;  Vice-Chancellor  Sir  J.  Wigram  allowed  a  demurrer  for 
want  of  equity,  on  the  ground  that  the  whole  of  the  matters  were 
in  question  between  the  parties,  and  might  properly  have  been  the 
subject  of  adjudication  in  the  suit  before  the  Supreme  Court  of 
Newfoundland  ;  that  inasmuch  as  the  Privy  Council  is  the  Court  of 
Appeal  from  the  colonial  Court,  and  has  jurisdiction  to  stay  the 
execution  of  the  decree  pending  the  appeal,  the  Court  will  not 
interfere  by  injunction  on  the  ground  of  error  or  irregularity  in 
the  decree  of  the  Colonial  Court.  The  Vice-Chancellor  said  that 
without  giving  any  opinion  upon  the  question,  whether  charges  (in 
the  bill)  shewing  that  the  proceedings  in  a  foreign  Court  were 
altogether  null  and  void,  as  being  against  natural  justice,  would 
or  not,  upon  general  demurrer,  have  been  treated  as  null,  and  have 
sustained  the  bill  as  to  the  whole  of  the  relief  prayed,  he  had  no 
doubt  that  mere  irregularity  in  the  proceedings  was  insufficient 
for  that  purpose,  in  a  case  in  which  an  appeal  lies  from  the  colonial 
Court  to  the  mother  country,  and  there  is  a  tribunal  competent  to 
reform  the  errors  of  the  Court  below,  and  even  to  suspend  the 
execution  of  the  decree  pending  the  appeal,  if  justice  required  that 
it  should  be  suspended  ;  and  he  said  that  the  conclusion  to  which  he 
must  come,  in  a  case  where  relief  was  sought  in  this  Court  in  con- 
sequence of  errors  and  irregularities  in  the  decree  of  a  colonial 
Court,  and  an  appeal  lies  from  that  decree  to  the  appellate  juris- 
diction in  this  kingdom,  was  to  allow  the  demurrer  ;  but  he  said 
that  he  did  not  say  that  his  conclusion  would  have  been  the  same 
if  the  proceedings  which  were  impeached  had  taken  place  in  a 
foreign  Court  from  which  there  was  no  appeal  to  any  superior 
jurisdiction  which  a  Court  of  Equity  in  this  country  could  regard 
as  certain  to  administer  justice  in  the  case ;  but  that  he  expressed 
no  opinion  on  that  point  (1).  And  where  Courts  of  Scotland  have 
(1)  Hcndersvn  v.  Henderson,  3  Hare,  100. 
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ty  pendente  lite  instituted  there,  this  Court 
has  no  jurisdiction  to  that  end  (1).     On  a  bill  for  a  partition  of- 


power  to  preserve  property  pendente  lite  instituted  there,  this  Court      Pabt  I. 


lands  in  Ireland,  and  an  account  of  waste  committed  there,  a  J^  *^^^^^^^^°^J*' 
demurrer  was  allowed  as  to  the  partition,  but  overruled  as  to  liavo  power  to 

preserve  pro- 

the  account  (2).     And  in  Kennedy  v.  CassiUis  (Earl  of)  (3)  an  perty^jeK- 
..  .  .  T  •i/^ijo-'Qi   'i^nte  lite  this 

injunction  to  restrain  proceedings  m  tne  Oourt  oi  toession  m  Scot-  Comt  will  not 

laud  was,  under  the  circumstances,  dissolved;  the  Lord  Chan- ™'^'^^^'^^- 
cellor  (Lord  Eldon)  said  that  he  could  not  doubt  that  the  Court 
(i.e.  of  Chancery  here)  had  jurisdiction ;  but  that  that  would  not 
authorize  him  in  restraining  another  Court  of  competent  juris- 
diction, i.e.  restraining  persons  from  prosecuting  proceedings  in 
that  Court.  But  he  said,  whether  the  property  was  to  be  ad- 
ministered according  to  English  or  Scottish  notions  of  Equity 
(which  he  said  in  many  material  points  differed)  must  depend, 
when  the  cause  was  heard,  on  the  national  character  of  the  in- 
dividuals, and  the  character  of  the  property  which  the  decree 
affects.  Though  there  is  jurisdiction  in  this  Court  upon  a  con- 
tract concerning  an  estate  in  a  colony,  yet  where  the  question, 
upon  the  construction  of  the  contract  for  a  security  by  way  of 
mortgage,  had  been  before  a  Court  of  competent  jurisdiction  in 
the  colony,  and  a  foreclosure  and  judicial  sale  directed,  and  the 
allegations  in  the  bill  of  fraud  were  merely  general,  and  denied, 
Lord  Chancellor  Erskine  refused  an  injunction ;  the  Lord  Chan- 
cellor said  that  the  circumstances  of  this  case  precluded  him  from 
exercising  any  jurisdiction  (4).  Where  a  British  subject,  entitled 
to  real  and  personal  estate,  both  in  England  and  in  the  Nether- 
lands, died  domiciled  in  England,  leaving  a  will  by  which  he  gave 
to  trustees,  upon  certain  trusts,  all  his  property  here  and  abroad ; 
but  as  to  his  foreign  property,  so  far  only  as  he  could  dispose  of  it 
according  to  the  law  of  the  country  where  it  was  situate ;  and  a 
decree  was  made  in  England  for  the  administration  of  his  estate, 
and  subsequently  one  of  his  children  instituted  proceedings  in  the 
Netherlands  for  the  administration  of  both  his  real  and  personal 
estate  in  that  country ;  Vice-Chancellor  Sir  J.  Stuart — considering 

(1)  Gruihshanh  v.  Edbarts,  6  Madd.      S.  C.  sub.  nom.  Oartwright  v.  Pettus, 
104.  2  Ch.  C.  214. 

(2)  Carte9-et  v.  Petty,  2  Sw.  323,  n. ;  (3)  2  Sw.  313,  321,  326. 

(4)  Wliite  V.  Hall,  12  Ves.  321. 
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Part  I.      that  as  to  the  real  estate  the  Court  would  not  interfere,  but  that 
"  inasmuch  as  the  proceedings  in  the  Netherlands  related  to  person- 


alty as  well  as  realty,  they  ought  to  be  restrained  altogether — 
made  an  order  restraining  the  prosecution  of  the  pending  proceed- 
ings in  the  Netherlands,  and  the  taking  any  other  proceedings 
there  as  to  the  personal  estate ;  and  on  appeal  from  this  order, 
Lord  Justice  Knight  Bruce  held,  that  the  order  ought  not  to  have 
absolutely  restrained  the  appellant  from  carrying  on  the  pending 
proceedings  in  the  Netherlands,  but  ought  to  have  left  her  at 
liberty  to  carry  them  on  as  to  the  real  estate  if  she  could  do  so 
without  proceeding  as  to  the  personal  estate ;  but  Lord  Justice 
Turner  held,  that  the  order  ought  not  to  be  thus  varied,  the  appel- 
lant not  having  shewn  that  the  proceedings  could  be  carried  on 
as  to  the  landed  estate  without  proceeding  as  to  the  personal 
estate  (1). 

15.  In  Dowries  v.  Jaclcson  (2)  an  injunction  was  granted  by  the 
Lords  Justices,  as  the  Court  of  Appeal  of  the  Chancery  of  the 
County  Palatinate  of  Lancaster,  against  a  creditor  of  the  testator 
out  of  the  jurisdiction  of  the  Lancaster  Court ;  the  creditor  having 
commenced  proceedings  in  the  Queen's  Bench  against  the  execu- 
tors ;  and  an  administration  decree  had  been  made  in  the  Chancery 
Court  of  Lancaster. 

16.  After  a  decree  or  order  on  summons  for  the  administration 
of  an  estate,  a  legatee  will  be  restrained  from  prosecuting  a  com- 
mon law  plaint  against  an  executor  in  the  County  Court  to  recover 
a  legacy,  and  that,  notwithstanding  the  legatee  submits  to  take 
a  judgment  against  the  executor  de  honis  propriis,  alleging  a 
devastavit  (3). 

17.  A  Court  of  Equity  will  not  entertain  a  suit  for  enforcing  a 
foreign  judgment  against  a  defendant  unless  he  has  received  actual 
or  substituted  service  of  notice  of  the  proceedings  in  the  foreign 
Court  (4) ;  but  when,  by  reason  of  the  neglect  or  refusal  of  a  trustee 
to  do  his  duty,  a  cestui  que  trust  is  compelled  to  resort  to  a  foreign 
Court  for  enforcing  his  right  against  the  trustee,  though  the  trus- 
tee should  not  be  served  with  a  notice  of  such  proceedings,  the 

(1)  Hope  V.  Carnegie,  L.  R.  1  Ch.  (2)  14  W.  R.  907. 

320  ;  14  W.  R.  260.  (3)  Ratdiff  v.  Winch,  16  Beav.  576. 

(4)  Griffin  v.  Brady,  18  W.  E,  130. 
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Court  will,  on  application  by  the  cestui  que  trust,  order  the  trustee  Part  I. 

„         ,                 . .                 ,    .              .                     .,  Chap.  VIII. 
to  pay  the  costs  of  such  proceedings,  as  being  costs  necessarily 


incurred  in  consequence  of  the  refusal  of  the  trustee  to  do  his 
duty  (1). 

18.  Before  this  Court  interposes  upon  an  interlocutory  appli-  TMs  Court 
cation  to  stay  proceedings  in  a  suit,  by  reason  of  a  decree  or  judg-  proceedings  in 
ment  in  a  foreign  countiy,  it  must  be  satisfied  that  the  foreign  gatMeTthat 
decree  or  judgment  does  justice,  and  covers  the  whole  subject  of  ^^^  ^°^^^ 
the  suit  (2).  does  justice 

19.  Where  a  debtor  became  bankrupt  in  England,  having  real  whole  subject 
estate  in  Scotland,  the  Court  held,  that  this  state  of  circumstances  °^  ^^^  ^^^*" 
gave  no  jurisdiction  to  the  Court  of  Chancery  to  restrain  a  creditor 

who  had  not  proved  under  the  bankruptcy  from  proceeding  in  an 
action  against  the  assignees  in  Scotland,  for  the  purpose  of  recover- 
ing out  of  the  real  estate  there  an  amount  equal  to  the  dividend 
which  would  have  been  payable  upon  the  debt ;  and  the  grounds  on 
which  the  Court  of  Chancery  restrains  creditors  from  proceeding 
against  an  execution  after  a  decree  for  administration  do  not  exist 
in  such  a  case.  Lord  Justice  Turner  said  that  in  the  cases  in  which 
this  Court  interferes  to  restrain  creditors  from  proceeding  either  in 
the  Courts  of  this  country  or  in  foreign  Courts,  for  the  recovery  of 
their  debts,  this  Court  does  not  interfere  (as  it  was  called  upon  to 
do  in  this  case)  before  decree,  and  that  its  interference  after  decree 
was,  as  he  apprehended,  founded  on  this,  that  the  decree  is  a  judg- 
ment for  all  the  creditors ;  and  besides,  that  this  Court  has,  by  the 
decree,  the  complete  control  of  the  estate,  and  that  it  would  not 
permit  its  jurisdiction  to  be  interfered  with  (3). 

20.  Service  of  a  notice  of  motion  for  an  injunction  after  a 
decree  of  this  Court  for  the  administration  of  a  testator's  estate, 
on  a  Scotch  company,  a  creditor,  not  a  party  to  the  suit,  at  the 
office  in  London,  is,  for  the  purposes  of  the  corporation,  a  good 
service,  where  it  is  admitted  that  at  the  head  ofSce  in  Scotland 
the  corporation  had  notice  (4). 

21.  Where,  in  Ireland,  by  the  custom  of  an  inferior  Court,  on  an 
affidavit  of  debt,  an  attachment  issued  against  the  goods  of  the 

(1)  Griffin  v.  Brady,  18  W.  R.  130.        (3)  Pennell  v.  Soy,  3  De  G.  M.  &  G. 

(2)  Ostell  V.  Le  Page,  2  De  G.  M.  &      126. 

G.  892.  (4)  Madarenv. Stamton,16Beav. 279. 
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Pakt  I.      defendant  below,  and  unless  he  could  procure  bail  to  pay  such  debt, 
-^  '        -damages,  expenses,  and  costs  as  should  be  awarded  against  him, 
the  defendant  below  could  not  enter  an  appearance,  or  have  a  trial 
of  the  action  on  the  merits ;  and  a  party  so  circumstanced  filed  a 
bill  for  an  injunction,  stating  that  he  was  not  indebted  to  the 
defendant  (who  had  brought  the  action  in  the  inferior  Court),  in 
equity ;  the  Court  held,  that  it  had  no  power  to  grant  the  injunc- 
tion (1).    And,  semble,  the  proper  course  would  be  a  writ  of  error 
to  the  Court  of  Queen's  Bench  or  Common   Pleas;    but  qusere, 
whether  such  a  custom  is  valid  (2). 
The  existence     22.  Although  the  writ  of  audita  querela  is  said  to  be  "  in  the 
tii'e°writ°of  °'  nS'ture  of  a  bill  in  Equity  to  be  relieved  against  the  oppression  of 
dofsnotTe"^'  the  plaintiff"  (3),  yet  the  defendant  at  Law  is  not,  either  by  the 
elude  the        existence  of  that  remedy,  or  by  having  unsuccessfully  resorted  to 
Law  from       it,  precluded  from  bringing  his  original  bill  in  Equity  for  relief 
forreiief   '     against  the  plaintiff  in  a  case  where  the  Court  of  Law  has  set  aside 
where  a  Com-  ^i^g  -^yj^^  ^jj  ^  summary  proceeding ;  but  qusere,  whether  the  fact 
Court  has  set   that  a  writ  of  audita  querela  had  been  obtained  and  was  in  force 

flmnp  Trip 

writ  in  a  sum-  would  preclude  a  bill  in  Equity  by  the  same  defendant  on  the 
m^7  proceed-  ^^^^  ^^^^^^  ^4^_ 

This  Court  23.  There  is  no  difficulty  or  question  as  to  the  existence  of  the 

aereemenT  ™  jurisdiction  of  this  Court  to  enforce  the  rights  of  some  against  the 
between  part   other  part  owners  of  a  ship,  with  regard  to  the  management  of 

owners  of  a  _  . 

ship,  with  the  ship,  and  the  possession  of  the  certificate  of  registry,  where 
management  those  rights  are  regulated  by  an  agreement  entered  into  between 
and  Mstession  ^^  *^®  owners  of  the  ship,  it  being  the  province  of  this  Court  to 
of  certificate    deal  with  the  agreement  of  the  parties  (5). 

of  registry.  °  .  „ 

24.  Where,  in  an  action  for  imprisonment  under  a  commit- 
ment for  contempt,  the  order  was  pleaded,  and  the  plaintiff  de- 
murred, the  Lord  Chancellor,  on  appeal,  discharged  an  order  by 
the  then  Court  of  Eeview  in  Bankruptcy,  granting  an  injunction 
limiting  the  plaintiff  as  to  the  particulars  in  respect  of  which  he 
might,  on  such  demurrer,  question  the  validity  of  the  order,  on  the 
ground  that  doubts  might  be  entertained  whether  the  form  of  the 
proceeding  before  him  admitted  of  an  appeal  from  his  decision  to 

(1)  M'Anaspie  v.  Dickson,  13  Ir.  Eq.  (3)  3  Bl.  Com.  406. 

Bep.  216.  (4)  WillMms  v.  Boberts,  8  Hare,  315. 

(2)  lb.  (5)  Dai-hy  v.  Baincs,  9  Hare,  369. 
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the  House  of  Lords,  whereas  a  writ  of  error  would  lie  from  that  of      Part  I. 

the  Court  of  Law  (1).  '- - 

25.  In  Duncan  v.  M'Oalmont  (2)  the  Court  granted  an  injunction 
to  restrain  proceedings  in  the  Admiralty  Court  respecting  a  bot- 
tomry bond  and  freight  of  a  ship,  on  the  ground  that  the  matters 
could  be  more  conveniently,  directly,  and  effectually  determined  in 
this  Court.  The  Court  of  Admiralty  is  open  all  the  year  round 
to  applications  by  part  owners  to  restrain  the  sailing  of  ships 
without  their  consent  until  security  given  to  the  amount  of  the 
respective  shares ;  but  where  the  shares  are  not  ascertained,  that 
Court  has  no  jurisdiction ;  and  in  such  a  case  the  Court  of  Chancery 
will  exercise  a  concurrent  jurisdiction  by  injunction  to  restrain  the 
sailing  of  the  ship  until  the  share  of  the  party  complaining  shall 
be  ascertained,  and  security  given  to  the  amount  of  it  (3) ;  and  in 
this  case  it  was  referred  to  the  Master  to  make  the  inquiry  and 
to  settle  the  security  accordingly.  But  upon  a  bill  by  a  part 
owner  of  a  ship,  in  which  the  shares  in  the  vessel  were  ascertained, 
against  the  master  and  other  part  owners,  praying  an  account  of 
the  past  earnings  of  the  ship,  to  which  the  plaintiff  was  entitled ; 
Vice-Chancellor  Sir  J.  Wigram  held,  that  his  right  to  that  relief 
afforded  no  reason  for  going  on  to  restrain  the  sailing  of  the  ship 
until  security  was  given  for  the  plaintiff's  shares  according  to  the 
practice  of  the  Admiralty  Court  (4)  ;  and  the  Vice-Chancellor  said 
he  did  not  wish  to  give  any  encouragement  to  the  idea  that  this 
Court  had  jurisdiction  between  the  part  owners  of  a  ship  when  no 
point  was  in  question  but  whether  one  part  owner  could  take  the 
ship  away.  There  is  no  relief  in  Equity  against  a  security  given 
for  performing  the  sentence  of  a  Court  of  Admiralty,  although 
reversed  on  appeal,  and  the  Court  to  which  the  appeal  had  been 
made  had  no  jurisdiction ;  the  reversal,  the  Court  having  no 
jurisdiction,  was,  therefore,  not  only  informal,  but  utterly  null  and 
void;  and  the  consequence  thereof  was,  that  the  first  sentence 
became  the  final  sentence,  for  non-performance  of  which  the  bond 
was  forfeited,  and  judgment  given  at  Law  for  S.,  who  had  been 
adjudged  the  owner  of  a  ship,  the  subject  of  the  litigation,  and  who 

(1)  Ux  parte   Van  Sandau,  In  re  (3)  Ealy  v.  Goodson,  2  Mer.  77. 
Martin,  1  Ph.  4i5  ;  1  De  G.  55.  (4)   CastelliY.  Cook,  7  Hare,  89  ;  vide 

(2)  3  Beav.  409.  Halloran  v.  Donal,  9  Ir.  Eq.  Eep.  219  • 

et  p.  411,  aide. 
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Paet  I.      had  got  the  bond  out  of  Court  and  sued  thereon,  to  be  relieved 
'. L  against  which  the  bill  was  filed  (1). 


26.  In  Bucldngliam  v.  Buahingham  (2)  the  Court  granted  a  per- 
petual injunction  nisi  against  disputing  a  will  in  the  Ecclesiastical 
Court,  after  a  decree  confirming  it,  and  that  decree  confirmed  in 
the  Lords.  In  BlaA  v.  Bamfield  (3)  the  Court  granted  a  perpetual 
injunction  to  stay  proceedings  against  a  Dane  for  the  seizure  of 
property  of  English  subjects  in  Iceland,  the  seizure  having  been 
sanctioned  by  decisions  of  the  Danish  Law  Courts. 
The  Coui-t  27.  Where  a  Canal  Act  provided  that  in  case  the  company  and  the 

interfere  to      ^°*^  Owner  could  not  agree  as  to  the  amount  of  compensation  for 

restrain  a        the  coal  taken  for  the  purposes  of  the  canal,  it  should  be  settled  bv 

Court,  legally      .  .     .  . 

constituted      a  jury  summoned  by  the  commissioners,  whose  verdict  was  "  to  be 

diction.  Conclusive,  and  should  not  be  removed  by  certiorari  or  other  process 

whatever  into  any  of  the  Courts  of  record  at  Westminster,  or  any 
other  Court ;''  and  a  bill  was  filed  praying  an  injunction  to  restrain 
proceedings  before  a  jury,  on  the  ground  that  the  defendant  was 
entitled  to  no  compensation,  and  that  the  special  jurisdiction  pro- 
vided by  the  Act  was  not  so  constituted  as  to  be  likely  to  come  to  a 
just  conclusion ;  the  Master  of  the  EoUs,  Lord  Langdale,  held  that 
the  plaintiffs  were  not  entitled  to  an  injunction  if  the  defendant  was 
entitled  to  any  compensation  the  amount  of  which  had  to  be  ascer- 
tained (4).  The  Master  of  the  EoUs  said  no  equity  could  be  founded 
on  an  allegation  that  a  Court  legally  constituted  was  not  properly 
competent  to  decide  questions  within  its  jurisdiction;  that  the 
Legislature  had  given  the  jurisdiction  to  the  Court  provided  by  the 
Act,  and  had  made  its  decision  final ;  if  any  inconvenience  arose  from 
the  legal  exercise  of  the  jm-isdiction,  the  legislature  alope  could 
apply  a  remedy,  and  that  he  had  not  thought  it  necessary  to  give  any 
opinion  upon  the  question  of  jurisdiction,  in  case  it  had  clearlv 
appeared  that  the  defendant  was  not  entitled  to  any  compensation. 
28.  After  a  decree  in  a  suit  in  Chancery  for  an  account  against 
the  defendant  who  afterwards  proceeded  against  the  plaintiff  in 
the  Court  of  Bankruptcy  under  the  1  &  2  Vict.  c.  110,  s.  8,  by 

(1)  Denew    v.   Stock,   3   Sw.    662 ;  (3)  3  Sw.  604. 

Eep.  t.  Finch,  437 ;  vide  Love  v.  Baker  (4)  Bamsley    Canal    Company   v. 

1  Oh.  Ca.  67 ;  Nelson,  103.  TurheU,  1  Beav.  19  ;  13  L.  J.  (Oh.) 

(2)  2  Eq.  C.  Ab.  526.  434,  afBrmed  by  the  Lord  Chancellor. 
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filing  an  affidavit  of  debt  against  him,  the  Court  of  Chancery,  under   ^.^^^''^i-jj 

the  special  circumstances  of  the  case,  without  deciding  as  to  its 

jurisdiction,  refused  an  injunction  to  stay  the  proceedings  in  the 
Court  of  Bankruptcy;  Vice-Chancellor  Sir  J.  L.  Knight  Bruce 
said  if  this  were  a  case  in  which  on  general  grounds  the  defendant 
ought  to  be  prerented  from  issuing  a  fiat,  the  Lord  Chancellor  or 
the  Court  of  Eeview  was  the  proper  quarter  to  which  to  make  an 
application  on  the  subject  (1). 

29.  In  Whitfield  v.  Bal/e  (2)   an  injunction  was  granted  by  Proceedings 

this  Court,  though  the  Court  of  Law  in  which  the  action  had  been  l^^  re-    - 

brought  had,  upon  an  application  made  to  it  to  stay  proceedings  ^Je'^-e^^thou-'h 

on  a  release  of  one  of  the  plaintiffs,  and  affidavits  of  the  circum-  that  Court 

^  _  '■  .  had  exercised 

stances  and  equities  of  the  case,  refused  to  stay  proceedings.  jarisdiction 

30.  This  Court  would  grant  an  injunction  against  proceeding  in  pjoceedings 
the  Ecclesiastical  Court  where  a  suit  on  the  same  matter  had  j^  ^J^l^sias- 

tical  Court  for 

already  been  commenced  in  Chancery  (3).  And  would  restrain  a  same  matter 
man  from  suing  for  his  wife's  jointure  in  the  Spiritual  Court  until  eery,  re- 
he  had  made  a  competent  provision  for  her  (4).  This  Court  and  ^t''^^'^™- 
Courts  of  Law  supervised  the  acts  of  the  Spiritual  Court  when  they 
were  incidental  to  their  own  determinations.  If  an  instrument 
came  before  a  Court  of  Equity  which  appeared  not  to  be  an  act 
inter  vivos,  in  order  to  found  a  decree  upon  it  as  a  testamentary 
act,  it  was  necessary  to  prove  it  in  the  Spiritual  Court ;  but  if  the 
Spiritual  Court  proved  there,  what  was  an  act  inter  vivos,  this  Court 
considered  the  probate  as  void,  and  coram  nonjudice,  as  much  as 
if  that  Court  had  proved  a  will  relative  to  lands  only  (5).  In 
this  case  Lord  Keeper  Henley  held  that  an  instrument  executed  in 
the  East  Indies  during  a  last  illness,  empowering  certain  parties  to 
invest  portions  of  the  estate  of  the  donor  of  the  power  in  bottomry 
in  trust  for  his  wife,  although  it  had  been  proved  in  the  Ecclesias- 
tical Court  as  a  testamentary  schedule  or  instrument,  was  merely 
an  act  inter  vivos,  and  not  a  revocation  of  a  will  executed  prior  to 
the  date  of  the  instrument.  Though  in  Basset  v.  Basset  (6),  where 
a  legacy  of  £800  was  bequeathed  to  E.,  payable  at  twenty-one  or 

(1)  Ferry  v.  Walker,  1  Y.  &  Coll.  (3)  Parre  v.  Tipelady,  Gary,  73. 

C.  C.  672.  (4)  TanfieUY.Davenport,']:o\h.  114. 

(2)  Coop.  89.  (5)  Pigbtt  v.  T Anson,  1  Eden,  469. 

(6)  3  Atk.  203,  207. 
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Pabt  I.      marriage,  charged  on  a  mixed  fund,  and  she  died  unmarried  before 

'. 1  twenty-one  ;   Lord  Chancellor  Hardwicke  held  that  as  assets  were 

admitted.  Equity  would  not  grant  an  injunction  to  stay  proceedings 
in  the  Ecclesiastical  Court  for  the  recovery  of  the  legacy,  as  the 
Ecclesiastical  Court  had  a  proper  jurisdiction  for  legacies  charged  on 
personal  estate ;  yet  in  an  Anonymous  Case  (1)  the  same  Lord  Chan- 
cellor held  that  where  there  was  a  trust,  or  anything  in  the  nature 
of  a  trust,  notwithstanding  the  Ecclesiastical  Court  had  an  original 
jurisdiction  in  legacies,  yet  the  Court  of  Equity  would  grant  an 
injunction,  trusts  being  only  proper  for  the  cognizance  of  this  Court. 
And  where  the  husband  of  an  infant  instituted  a  suit  in  the  Ecclesias- 
tical Court  for  her  legacy,  upon  the  executors  bringing  a  bill,  and 
suggesting  this  matter  to  the  Court,  an  injunction  was  continued  on 
the  hearing  (2).  And  this  Court  granted  an  injunction  to  stay  the 
husband's  proceeding  in  the  Spiritual  Court  for  a  legacy  given  to 
his  wife,  the  husband  not  having  made  any  settlement  on  or 
provision  for  the  plaintiff  his  wife  (3),  and  because  that  Court  could 
not  oblige  him  to  make  an  adequate  provision  for  her  (4).  And 
the  judgments  of  the  Ecclesiastical  Court  are  as  much  subject  to  the 
equity  of  the  Court  of  Chancery  as  the  judgments  at  Law.  And 
in  Vanbrough  v.  Cock  (5)  it  was  held  that  this  Court  would  relieve  a 
party  who  had  no  remedy  by  appeal  from  the  Ecclesiastical  Court, 
as  the  delegates  were  bound. 

31.  In  BvEock  v.  Bullock  (6)  the  Court  of  Chancery  refused  an 
injunction  to  restrain  a  suit  in  the  Exchequer  (Equity  side)  for  the 
same  matter,  but  granted  one  to  restrain  the  trustees  from  transfer- 
ring the  fund,  as  was  prayed  in  the  suit  in  the  Exchequer ;  and  as 
the  suit  in  Chancery  applied  to  the  whole  fund,  and  that  in  the 
Exchequer  only  to  a  portion,  the  Lord  Chancellor  recommended 
the  latter  to  be  dismissed,  and  the  parties  to  go  on  in  this  suit  in 
Chancery.  But  in  Newburg  v.  Wren  (7)  the  Lord  Chancellor  said 
the  Court  of  Exchequer  was  an  ancient  Court  of  Equity,  yet  that 
the  same  was  but  a  private  Court,  and  that  its  jurisdiction  properly 

(1)  1  Atk.  491 ;  Bill  v.  Turner,  Id.  (-t)  Nicholas  r.  Nicholas,  Free.  Ch. 
515.  546,  548. 

(2)  lb.  (5)  1  Ch.  Ca.  L'OO. 

(3)  Meals  v.  Meals,  Dick.  373 ;  S.  C.  (6)  3  Sw.  698. 
sul.  nom.  Mealis  v.  Mealis,  5  Ves.  517,  (7)  1  Vem.  220. 
note  («). 
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was  only  for  getting  in  the  King's  revenue,  and  for  the  King's  officers,      Paet  I. 
and  that  there  were  several  precedents  that  injunctions  had  gone ! L 


to  the  Court  of  Exchequer  from  Chancery. 

32.  The  Poor  Law  Amendment  Act  enacts,  that  no  order  of  the  This  Court  has 
Poor  Law  Commissioners  shall  be  removed  by  certiorari  into  any  to°r"atraiii 
Court  of  record,  except  the  King's  Bench,  and  that  every  order  which  Qg^^j^g^"^ 
shall  be  removed  into  that  Court  shall  nevertheless,  until  declared  sioners,  nor 

.  -,    .  the  guardians 

illegal,  continue  in  force,  and  be  obeyed  in  the  same  manner  as  ii  of  a  union 
it  had  not  been  so  removed ;  and  the  Court  of  Chancery  has  no  their  OTdCTs^ 
iurisdiction  to  restrain  the  Poor  Law  Commissioners,  nor  the  guar-  Pending  pro- 

■>  '  a  ceedings 

dians  of  a  union  acting  under  their  order,  from  acting  upon  such  under  a 
order  pending  proceedings  under  a  certiorari  obtained   by  the 
plaintiff  to  try  its  validity  (1).     Lord  Chancellor  Cottenham,  upon 
reversing  the  judgment  of  Yice-Chancellor  Sir  L.  Shadwell  (who 
had  overruled  a  demurrer),  said  he  apprehended  that  the  limits  So  long  as 
within  which  this  Court  interferes  with  the  acts  of  a  body  of  public  tionarie™suoh 
functionaries,  constituted  like  the  Poor  Law  Commissioners,  were  ?^  tte  Poor 

Law  Commis- 

perfectly  clear  and  unambiguous ;  that  so  long  as  those  functionaries  sioners,  con- 
strictly  confined  themselves  within  the  exercise  of  those  duties  selves  to  the 
which  were  confided  to  them  by  the  Law,  this  Court  would  not  in-  +u^Tl^  °^ 
terfere ;  and  that  the  Court  would  not  interfere  to  see  whether  any  confided  to 

1  ■  1-1-11  -   1  them,  this 

alteration  or  regulation  which  they  might  direct  was  good  or  bad ;  Court  will  not 
but  if  they  were  departing  from  that  power  which  the  Law  had  if  the^depart* 
vested  in  them,  if  they  were  assuming  to  themselves  a  power  over  ^^"^  *''fi* 
property  which  the  Law  did  not  give  them,  this  Court  no  longer  Court  treats 
considers  them  as  acting  under  the  authority  of  their  commission,  sons  dealing 
but  treats  them,  whether  they  be  a  corporation  or  individuals,  merely  withouTfegai 
as  persons  dealing  with  property  without  legal  authority  (2).  authority. 

33.  "Where  a  writ  of  scire  facias  to  repeal  letters  patent  granted 
to  P.  had  been  issued  under  the  fiat  of  the  Attorney  General  in 
the  usual  manner,  and  P.  thereupon  applied  to  the  Attorney  General 
for  the  purpose  of  obtaining  from  him  a  direction  that  all  further 
proceedings  in  the  action  should  be  stayed,  and  that  a  nolle  prosequi 
might  be  entered ;  and  the  application  to  the  Attorney  General  was 
not  successful,  and  in  consequence  thereof  the  patentee  obtained, 
on  the  Petty-bag  side  of  the  Court,  an  order  to  the  prosecutor  to 
shew  cause  why  all  further  proceedings  should  not  be  stayed,  or 

(1)  Frewin  v.  Lewis,  4  My.  &  Or.  249 ;  9  Sim.  66.         (2)  S.  C.  4  My.  &  Cr.  254. 
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Part  I.      that  a  fioUe  prosequi  might  be  entered ;  upon  an  application  by  the 

'■ -1  patentee  to  the  Court  of  Chancery  to  stay  all  proceedings  on  the 

scire  facias  to  repeal  the  patent,  or  that  a  noUe  prosequi  might  be 
entered,  on  the  ground,  first,  that  the  prosecutor  was  an  alien; 
secondly,  that  he  had  no  special  interest  in  the  patent  or  the  re- 
peal of  it,  but  was  acting  in  collusion  with  other  persons  with  a 
view  to  oppress  the  patentee  ;  and  thirdly,  that  the  security  for 
costs  given  by  the  prosecutor  was  improper  and  insufficient;  the 
Master  of  the  EoUs,  Lord  Langdale,  held  (and  his  decision  was 
affirmed  by  Lord  Cottenham)  that  the  Court  had  no  authority  to 
interfere  in  the  matter.  The  Master  of  the  KoUs  said  he  would  hope 
there  was  some  error  or  exaggeration  in  the  notion  that  the  writ  of 
scire  facias  to  repeal  a  patent  issues,  and  that  the  fiat  for  that  purpose 
is  granted  by  the  Attorney  General,  as  of  course.  But  the  Courts 
exercise  over  the  Attorney  General  the  same  authority  which  they 
exercise  over  every  other  suitor,  and  the  Attorney  General  would 
not,  any  more  than  any  other  suitor,  be  permitted  to  prosecute 
any  proceeding  which  was  merely  vexatious,  or  had  no  legal  object ; 
but  the  Attorney  General  conducts  the  proceedings  on  a  scire  facias, 
according  to  his  own  judgment  and  discretion,  and  may,  when  he 
thinks  fit,  stay  the  proceedings,  or  enter  a  nolle  prosequi ;  and  the 
control  which  is  his,  is  subject  only  to  the  responsibilities  to  which 
every  public  servant  is  liable  in  the  discharge  of  his  duty,  and  sub- 
ject to  the  jurisdiction  which  the  Courts  may  have  over  him  upon 
a  charge  properly  brought  against  him  for  a  negligent  or  erroneous 
performance  of  his  duty  (1).  And  the  Master  of  the  Eolls  said  that 
he  was  of  opinion  that  in  the  ordinary  course  of  proceeding  upon 
a  writ  of  scire  facias  to  repeal  letters  patent  it  is  within  the  discre- 
tion of  the  Attorney  General  to  determine  upon  what  or  upon 
whose  information,  or  on  what  terms  or  security,  he  will  permit  the 
action  to  be  prosecuted ;  and  that  the  exercise  of  his  discretion  in 
the  conduct  of  the  action  is  not  subject  to  the  control  of  the  Courts 
in  which  the  proceeding  takes  place ;  but  in  case  of  apparent  hard- 
ship appearing  to  the  judge  in  the  course  of  proceedings  before  him, 
as  likely  to  arise  from  the  enforcement  of  a  legal  right,  or  from 
failure  of  security  for  costs  by  reason  of  the  death  of  a  relator  or 
otherwise,  the  Master  of  the  Rolls  said  he  conceived  that  the  judge 
(1)  The  Qvem  v.  Prosser,  11  Beav.  306. 
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may  properly  suggest  to  the  Attorney  General  the  propriety  of  his  ^  P^«^i ^^ 

considering  the  case,  and  may  properly  stay  the  proceedings,  to '- 

give  to  the  Attorney  General  sufficient  opportunity  to  do  so ;  but 
that  he  was  not  aware  that  the  judge  had  any  authority  to  overrule 
the  decision  of  the  Attorney  General  when  formed. 

34.  In  Ex  farte  Lynch  (1)  the  Court  refused  a  prohibition  to 
enjoin  the  judge  of  a  Prize  Court  from  proceeding  in  a  question  of 
prize  or  no  prize. 

35.  A  suit  in  a  Court  of  Equity,  properly  instituted,  will  prevent  a  suit  in  a 
time  from  running,  and  a  Court  of  Law  ought  to  act  upon  this  Equity  pre- 
principle,  the  same  rule  being  prescribed  by  the  statute  for  both  ^„°^^i„^'"^nd 
Courts.     This  Court,  however,  will  protect  its  own  jurisdiction,  and  this  Court 

.  ,      ,  .     ,  ,     ■will  not  per- 

will  not  permit  a  suitor  to  be  evicted  at  Law  who  has  an  equitable  mit  a  suitor  to 
right  to  sue  for  the  land,  and  has  tiled  his  bill  within  the  limits  xlw^'who  lias 
allowed,  and  duly  pursued  his  remedy  (2).  ulnfts^'iilowed''*^''''''^'' 

36.  Where,  upon  a  bill  filed  in  the  Court  of  Chancery  in  England,  The  Court  of 
by  creditors,  a  decree  was  made  to  execute  the  trusts  of  a  deed  by  Ireland  has 
which  lands  in  Ireland  were  vested  in  trustees  for  the  payment  of  ^j^"^J^g'^°^° 
debts,  and  the  debtor,  a  peer  of  the  realm,  did  not  answer  the  bill,  '^^^y  ""*  *; 

.    .  .  -  decree  made 

nor  appear  at  the  hearmg  of  the  original  suit,  but  filed  an  answer  in  England. 
to  a  supplemental  suit,  and  by  cross  bill  impeached  the  debts  as 
fraudulent,  and  opposed  the  proceedings  by  counsel  in  various  stages 
of  the  supplemental  suits  and  by  the  decrees  in  these  suits ;  an  in- 
junction was  granted  and  a  receiver  appointed ;  but  it  being  found 
to  be  impracticable  to  execute  the  decree,  a  bill  was  filed  in  the 
Court  of  Chancery  in  Ireland  to  carry  the  former  decree  into  exe- 
cution ;  the  House  of  Lords  held,  reversing  the  judgment  of  the 
Court  below,  that,  under  the  circumstances,  the  Court  had  jurisdic- 
tion, that  the  propriety  of  the  Eoglish  decree  might  be  examined 
in  the  suit  in  Ireland,  and  that  if  part  of  it  was  sustainable  it 
might  so  far  be  executed  by  the  aid  of  the  Irish  Court,  although 
other  parts  might  be  erroneous  (3).  In  Harrison  v.  Gurney  (4)  guit  in 
trustees  for  creditors,  after  a  decree  for  the  execution  of  the  trustsi  I'^'f'P'i  '<=" 

y-i \  1  T.»   1   ■. f  ^r,,    TT-    ,,.   ,  (here),  there 

(1)  1  Mad.  15.  (3)  Tloulddch  v.   Donejal,    8    Bli.  being  a  decree 

(2)  Wrixon  v.  Vize,  3  D.  &  War.      (N.  S.)  301;  2  CI.  &  P.  470. 
104 ;  2  Con.  &  L.  138 ;   1  Con.  &  L.  (4)  2  Jac.  &  W.  563. 
298  ;  2  D.  &  War.  192. 

3  U 
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Part  t.      in  England      were  restrained  from  proceeding  in  a  suit  in  the  Court 
Chap.  VIII.    for  the  same        „  _,,  •     t     i       i  i       .        ii  i  •     , 

-       objects.  of  Cnancer)'  xn  Ireland  having  the  same  objects. 

37.  In  Stanhope  v.  Pillnngton  (1)  the  Court  refused  to  compel 
a  resort  to  Commissioners  appointed  under  an  Act  of  Parliament 
to  settle  disputes  between  parties  arising  from  making  certain 
rivers  navigable ;  in  this  case  a  lease  for  years  of  a  mill  had  ex- 
pired, and  the  landlord  proceeding  to  recover  possession,  the  Court 
refused  to  interfere,  on  the  ground  that  the  legal  rights  of  the  parties 
then  arose,  and  each  must  be  left  to  deal  as  it  thought  proper  with 
those  rights. 

38.  Upon  an  interpleader  suit  upon  opposite  claims,  all  the 
defendants  but  one,  residing  out  of  the  jurisdiction,  in  Scotland ; 
the  plaintiff,  after  a  reasonable  time,  having  used  due  diligence  to 
bring  them  in,  which  he  must  shew,  upon  being  decreed  to  give  up 
the  subject  to  the  only  defendant  appearing,  will  be  protected 
afterwards  against  the  others  by  a  perpetual  injunction  to  restrain 
any  action  they  may  bring,  and  an  order  would  be  made  that 
service  on  the  attorney  of  those  who  had  not  appeared  should  be 
good  (2). 

Special  juris-  39.  Where,  under  a  convention  with  France  for  indemnifying 
award  com-  British  subjects  for  the  confiscation  of  their  property  by  the  French 
Sot  etcludt'^'  revolutionary  government,  and  the  Act  of  the  59  Geo.  3,  c.  31, 
jurisdiction  of  compensation  for  an  estate  and  the  moveable  property  on  it  was 

this  Court  in  ,    ,    ,        ,  .     .  ,  ,  . , 

trusts,  &o.  awarded  by  the  commissioners  to  A.,  as  executor  and  residuary 
legatee  of  B. ;  and  a  bill  was  filed  by  one  of  the  co-heiresses  of  the 
wife  and  children  of  B.,  all  of  whom  had  died  in  his  lifetime, 
alleging  that,  by  the  then  existing  laws  of  France,  the  will  of  B. 
was  inoperative,  and  that  a  moiety  of  the  property  did  not  belong 
to  him,  but  to  his  wife,  from  whom  it  had  descended  to  the 
children,  and  from  them  to  the  plaintiff  and  another  person,  co- 
heiress with  her,  and  claiming  for  such  co-heiress  a  moiety  of  the 
compensation;  and  no  claim  had  been  duly  made  before  the 
commissioners  in  respect  of  the  alleged  title  which  the  plaiatiiF 
sought  to  enforce,  neitlier  had  there  been  any  discussion  before 
them  as  to  that  title,  but  the  facts  out  of  \\hich  it  arose  were 
disclosed  or  alluded  to  in  the  proceedings  which  led  to  the  award ; 

(1)  Coop.  193. 
(2)  Stevenson  v.  Auderson,  1  V.  &  B.  407;  v.  pi.  IS,  p.  368,  ante. 
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Lord  Chancellor  Eldon,  affirming  the  decision  of  the  Vice-Chan-      Pabt  I. 

cellor  so  far  as  dismissing  the  bill,  but  not  on  the  same  grounds — '. L 

the  dismissal  of  the  Vice-Chancellor  being  apparently  on  the 
ground  that  there  was  no  case  in  which  the  decision  of  the  com- 
missioners could  be  affected  by  any  suit  in  this  Court,  the  Lord 
Chancellor  observing  that  a  proposition  of  that  kind  was  much  too 
large — held,  that  under  the  circumstances  of  this  case  the  Court  of 
Chancery  would  not  interfere  to  relieve  the  plaintiff  (1).  But  where 
a  person,  in  whose  favour  an  adjudication  under  these  conventions 
had  been  made  by  the  commissioners,  or  the  Privy  Council,  was 
affected  by  a  trust,  or  by  fraud,  the  Court  had  jurisdiction  to  enforce 
the  trust  or  relieve  against  the  fraud ;  and  these  conventions  and 
treaties,  and  the  Act  for  carrying  them  into  effect,  did  not  exclude 
tl]e  jurisdiction  of  a  Court  of  Equity  to  examine  and  enforce 
equities  attaching  upon  the  compensation  in  the  hands  of  the 
person  in  whose  favour  the  award  of  the  commissioners  had  been 
made.  The  Lord  Chancellor  said,  that  he  continued  to  think  that 
tliis  Court  had  a  jurisdiction  to  attach  equities  on  the  award  of  the 
Commissioners  in  some  cases ;  but  that  he  did  not  think  that  the 
claim  of  the  defendants  here  could  be  considered  as  a  claim  in 
respect  of  which  they  could  be  deemed  to  be  affected  by  equities 
(upon  the  state  of  this  record)  in  favour  of  the  plaintiff  (2).  And 
so,  in  Hill  v.  Beardon  (3),  the  Lord  Chancellor  was  of  opinion  that 
this  Court  had  in  cases  of  trusts  jurisdiction  notwithstanding  the 
decision  of  the  commissioners,  or  of  the  Privy  Council  on  appeal, 
but  refused  an  injunction  to  restrain  a  transfer  of  the  fund  on  the 
ground  that  the  affidavit  of  the  plaintiff's  title  was  not  positive. 

40.  In  an  Anonymous  Case  (4),  the  Court  held,  that,  though  it 
would  not  proceed  against  a  member  that  had  the  privilege  of  Par- 
liament, yet  that  if  a  member  of  Parliament  sued  at  Law,  and  a 
bill  were  brought  to  be  relieved  against  that  action,  the  Court  would 
make  an  order  to  stay  proceedings  at  Law  till  answer  or  further 
order. 

41.  Where  a  fund  belonging  to  foreigners  out  of  the  jurisdiction 
was,  by  arrangement  among  them,  sent  by  A.,  one  of  their  number, 

(1)  Bill  V.  Beardon,  2  Russ.  608;  (3)  Jac.  84. 

2  S.  &  S.  431.  (4)  1  Vern.  329 ;  vide  Wildbore  v. 

(2)  lb.  Parker,  Mose.  125. 

3  U  2 
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PaetI      to  English  agents  for  distribution  among  the  persons  entitled,  and 

'- '-  A.,  having  endeavoured  to  get  back  the  fund  and  misapply  it,  one 

of  the  foreigners  filed  a  bill  to  restrain  the  misapplication,  and  for 
the  administration  of  the  fund ;  Vice-Chancellor  Sir  W.  P.  Wood 
disallowed  a  plea  to  the  jurisdiction  by  the  English  agents,  although 
the  fund  was  not  so  invested  as  to  enable  the  Court  to  order  service 
on  the  defendants  abroad  ;  the  Vice-Chancellor  said,  it  might  be 
practicable  before  the  hearing  to  see  that  notice  reached  those 
defendants,  and  that  he  had  no  reason  then  for  concluding  that  they 
would  not  appear  and  submit  to,  or  come  within,  the  jurisdiction, 
but  that  if  they  did  not,  that  the  possibility  that  there  might 
be  a  failure  of  justice  by  their  not  submitting  to  the  jurisdiction, 
was  to  be  dealt  with  as  Lord  Eldon  dealt  with  a  similar  case  in 
Stevenson  v.  Anderson  (1)  (a  bill  of  interpleader,  where  all  the 
defendants  but  one  were  out  of  the  jurisdiction),  where  Lord  Chan- 
cellor Eldon  said,  that  "if  the  plaintiff  can  shew  that  he  has 
used  all  due  diligence  to  bring  persons  out  of  the  jurisdiction,  to 
contend  with  those  who  are  within  it,  and  they  will  not  come,  the 
Court  upon  that  default,  and  their  so  abstaining  from  giving  him 
the  opportunity  of  relieving  himself,  Avould,  if  they  afterwards 
came  here  and  brought  an  action,  order  service  on  their  attorney 
to  be  good  service,  and  injoin  that  action  for  ever ;"  and  the  Vice- 
Chancellor  said  that  he  apprehended  the  Court  would  act  on  the 
same  principles  where  one  of  the  parties  entitled  or  claiming  files 
his  bill  against  a  stakeholder  in  this  country  (2). 
Equity  can  42.    "  Equity  may  entertain  a  bill  respecting  land,  though  the 

bill  respectiu'--  ^^jid  is  not  within  its  jurisdiction,  where  its  decree  can  be  enforced  by 
iand,  thougli   acting  on  the  person  of  a  party  ;  and,  in  a  proper  case,  the  Court 
within  itg        will  restrain  the  party  from  leaving  the  jurisdiction  by  a  ne  exeat  (8). 
43.  "  The  authority  of  this  Court,  as  a  Court  of  Chancery,  upon 
a  proper  case  being  made,  to  restrain  persons  within  its  jurisdiction 
from  prosecuting  suits  either  in  the  Courts  of  this  State  and  of 
other  States  (U.S.),  or  foreign  countries,  is  clear  and  indisputable. 
In  the  exercise  of  this  power.  Courts  of  Equity  proceed  not  upon 
any  claim  of  right  to  interfere  with  or  control  the  course  of  pro- 

(1)  2V.  &B.407;  vide  ante, -pi.  ZG.  (3)  Envs  v.   Hunter,  4  Gilm.    211 

(2)  Central  Sailroad  and  Banking      (Amr.) 
Cuwpany  v.  Mitchtll,  2  11.  &  M.  452. 
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ceedings   in  other  tribunals,  but  the  jurisdiction  is  founded  on      PaetI. 
the  clear  authority  vested  in  Courts  of  Equity  over  persons  within  " 

the  limits  of  their  jurisdiction  and  amenable  to  process,  to  restrain 
them  from  doing  acts  which  will  work  wrong  and  injury  to  others. 
As  the  decree  of  the  Court  in  such  cases  is  pointed  solely  at  the 
party,  and  does  not  extend  to  the  tribunal  where  the  suit  or 
proceeding  is  pending,  it  is  wholly  immaterial  that  the  party 
is  prosecuting  his  action  in  the  Courts  of  a  foreign  state  or 
country"  (1).  In  this  case  a  citizen  of  Massachusetts  attached 
in  Pennsylvania  personal  property  of  an  insolvent  debtor  residing 
in  Massachusetts.  The  Court  held  that  the  assignees  of  such 
debtor,  under  the  insolvent  laws  of  Massachusetts,  might  maintain 
a  bill  for  an  injunction,  though  the  suit  was  commenced  before  the 
institution  of  insolvency  proceedings,  more  especially  if  done  with 
notice  that  they  were  about  to  be  instituted,  and  in  order  to  obtain 
a  preference  (2). 

44.  In  Vermont  (U.S.)  it  was  held,  that  a  suit  in  one  state  will 
be  enjoined  to  parties  in  another  only  when  the  ends  of  justice, 
and  not  the  mere  convenience  of  parties,  require  it  (3). 

CI)  Per   Bigelow,    C.J.,   Dehon    v.  (2)  Behon  v.  Foster,  4  Allen,  545  ; 

Foster,  4  Allen,  550  (Amr.)  7  lb.  57  (Amr.) 

(3)  Bank,  &c.  v.  Butland,  2  Wins.  470  (Amr.) 
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CHAPTER  IX. 

Injunctions  Geneeally. 


"  1.  Where  a  plaintiff  alleges  and  proves  in  a  case  for  an  injunction 

a  peculiar  and  specific  injury,  the  order  which  he  obtains  gives  him 
an  extended  right  in  general  terms  to  restrain  any  injury  of  the  same 
kind ;  hut  where  the  peculiar  and  specific  injury  is  distinctly  stated 
upon  the  pleadings,  and  where  the  words  used  describe  another 
peculiar  and  specific  injury  proposed  to  be  proved,  the  plaintiff  is  not 
entitled  to  relief  (1).  Where  a  bill  states  that  an  injury  by  the 
defendant  will,  by  a  certain  mode  of  operation,  be  inflicted  upon  the 
plaintiff,  and  then,  after  giving  notice  of  motion  for  an  injunction, 
that  mode  of  operation  is  changed  and  another  adopted,  the  whole- 
some arrangement  is  to  amend  the  bill;  and  general  words  in  amotion 
for  an  injunction  are  only  justified  by  establishing  a  specific  case 
Where  au        of  injury  (2).     Where  an  iniunction  is  applied  for  upon  a  distinct 

injunction  is  o     ^    \   /  j    ^  j.i  i. 

applied  for  on  ground  which  fails,  it  will  not  in  general  be  granted  upon  another 
ground,  which  ground  which  has  not  been  put  forward,  but  which  it  appears  might 
iK)t^iii*Keneral  ^^'^^  ^^^^  P^*  forward  in  the  circumstances  of  the  case  (3). 

be  granted  on  another  ground,  which  has  not,  but  might  have  been,  put  forward. 

Though  the  2.  In  Olhndorf  v.  Black  (4),  Vice-Chancellor  Sir  J.  L.  Knight 
doubti'ul,  the  Bruce  said,  that  it  had  been  said  iu  this  case,  that  the  legal  right 
Court  will,  m  ^^^  doubtful,  and  that  the  mere  existence  of  the  doubt  was  suffi- 

its  discretion,  ' 

according  to    cieut  to  prevent  the  Court  from  granting  the  injunction ;  that  in 

the  exigencies  ,        ,.  i  i       i     t         t     i    ' 

and  ciicum-  that  he  did  not  agree  ;  he  believed  that  such  a  doctrine  was  new 
each  case        ^^  ^^^^  Court,  and  would  interfere  theoretically  and  practically 

grant  an  ^j^j^  j^g  jurisdiction,  daily  exercised,  to  a  verv  great  extent.  That 
injunction.  •>  •>  '  .   o 

the  circumstance  of  the  legal  right  being  in  doubt  was  a  matter 
for  serious  attention,  but  did  not  render  it  incumbent  on  the  Court 
to  refuse  au  injunction ;  that  the  Court  must  be  guided  by  a  dis- 
cretion according  to  the  exigencies  and  the  nature  of  each  particular 

(1)  Tlerlz  V.  Uiiiim  Bank  of  London,  (3)  CcisteUi  v.  Cook,  7  Hare,  89. 

1  Jur.  (N.  S.)  Vn.  (2)  lb.  (4)  i  De  G.  &  Sra.  209,  210. 
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controversy.     In  Balglish  v.  Jarvie  (1)  the  Lord  Commissioner,      PabtI. 

Lord  Langdale,  said  that  when  a  Plaintiff  came  for  an  injunction \ 

to  restrain  the  Defendant  from  the  prosecution  of  his  legal  right, 
there   were  several  things  to  be  considered ;  not  only  was  the 
amount  of  the  injury  which  might  be  done  to  be  taken  into 
account,  but  also  the  extent  to  which  the  decision  at  Law  upon  the 
subject  could  go,  and  the  degree  of  certainty,  more  or  less,  in 
reference  to  that  decision ;  and  that,  taking  these  several  matters 
into  consideration,  the  Court  would  in  some  cases  refuse  to  inter- 
fere at  all,  and  in  others  refuse  to  interfere  otherwise  than  by 
postponing  the  question  for  a  time,  and  giving  the  opportunity  of 
bringing  an  action  in  the  meanwhile ;  but  that  in  certain  other 
cases,  where  justice  could  not  be  done  without  it  between  the 
parties,  the  Court,  notwithstanding  the  inconvenience,  would  grant 
the  injunction  in  the  first  instance,  and  would  not  leave  the  party 
to  any  other  course  of  proceeding  to  ascertain  the  legal  right ; 
that  which  of  these  courses  was  the  proper  one  to  be  followed  must 
depend  on  all  the  circumstances  of  each  particular  case.     The  The  object  of 
object  of  the  interference  of  a  Court  of  Equity  by  interlocutory  tory  injunc- 
injunction  between  two  parties  who  are  at  issue  upon  a  legal  right,  *g°j  the°pro-' 
is  solely  the  protection  of  the  property  in  dispute  until  the  legal  P^'Y  ™}*'^ 
right  shall  have  been  ascertained,  and  therefore  such  an  injunction  shall  have 
ought  always  to  be  accompanied  by  a  provision  for  putting  the  tained. 
question   into  a  course  of  speedy  investigation  at  Law  (2).     In 
Sanxter  t.  Foster  (3),  Lord  Chancellor  Cottenham  said  that  the 
Court  ought  not  to  interfere  {i.e.,  upon  an  interlocutory  applica- 
tion) for  the  purpose  of  preventing  a  party  from  enforcing  a  legal 
claim  without  securing  to  itself  the  means  of  putting  him  in  the 
same  position,  in  the  event  of  his  turning  out  to  be  right,  as  if  the 
Court  had  not  interfered.     A  probability  of  right  is  sufficient  to  A  probability 
sustain  an  injunction  (4).     In  Great  Western  Bailway  Oompawj  v.  suffiSent  to 
Birmingham  and  Oxford  Jwndion  Railway  Company  (5),  Lord  ?"?t^'°  ^^ 
Chancellor  Cottenham  said  the  Court  would  in  many  cases  interfere  The  Court 
to  preserve  property  in  statu  quo  during  the  pendency  of  a  suit  in  servea^pro- 
which  the  rights  to  it  were  to  be  decided,  and  that,  without  express-  P®'^'^  ™  *''*'" 

>:  quo,  without 

(1)  2  Mac.  &  G.  231,  242 ;  2  H.  &  (3)  Cr.  &  P.  302. 

Tw.  437.  (4)  Tonson  v.  Walker,  3  Sw.  679. 

(2)  Harmau  v.  Jones,  Cr.  &  P.  299.  (5)  2  Ph.  597. 
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Part  I. 
Chapter  IX. 

forming  any 
opinion  on  the 
rijihts  to  it. 


If  the  bill 
statps  a  sub- 
stantial ques- 
tion, the  title 
to  the  injunc- 
tion may  be 
good, 

altliongh  the 
title  to  relief 
may  fail. 


It  is  not  neces- 
sary to  shew 
an  indefeasi- 
ble right  to 
the  decree 
prayed, in 
order  to  con- 
tinue an 
injunction. 


ing,  and  often  without  having  the  means  of  forming,  any  opinion 
as  to  such  rights ;  that  it  was  true  the  Court  would  not  interfere  if 
it  thought  that  there  was  no  real  question  between  the  parties,  but 
that  seeing  there  was  a  substantial  question  to  be  decided,  it  would 
preserve  the  property  until  such  question  could  be  regularly  dis- 
posed of;  and  that  in  order  to  support  an  injunction  for  such  pur- 
pose it  was  not  necessary  for  the  Court  to  decide  upon  the  merits 
in  favour  of  the  Plaintiff;  and  that  if  the  bill  states  a  substantial 
question  between  the  parties,  the  title  to  the  injunction  may  be 
good,  although  the  title  to  the  relief  prayed  might  ultimately  fail. 
But  the  circumstances  of  the  case,  at  the  time  when  the  motion  is 
made,  must  be  such  as  to  enable  the  Court  to  interfere  between 
the  parties,  or  to  put  the  question  between  the  parties  into  a 
course  of  trial,  and  where  that  is  not  the  case  the  motion  will  not 
be  allowed  to  stand  over  till  the  purpose  has  been  so  far  executed 
as  that  its  character  may  be  judged  of,  but  will  be  at  once  re- 
fused (1).  It  is  not  necessary  for  a  party  who  seeks  to  continue 
an  injunction  to  the  hearing,  to  shew  an  indefeasible  right  to  the 
decree  prayed  by  the  bill ;  where,  therefore,  assignees  of  a  bank- 
rupt sought  a  specific  performance  of  an  agreement  for  a  lease 
against  a  party  who  was  herself  a  lessee,  and  restrained  from 
.assigning  without  the  consent  of  the  lessor  in  writing  thereto 
obtained,  the  Court  continued  the  injunction  to  restrain  proceed- 
ings at  law,  there  being  a  probability  of  obtaining  the  consent  of 
the  lessor  to  the  assignment  (2).  Doubts  in  matters  of  law  are 
always  sufficient  ground  for  continuing  an  injunction  once 
granted  (3) ;  but  upon  an  application  in  Spottiswoode  v.  Clarke  (4) 
to  discharge  an  order  made  by  the  Vice-Chancellor  of  England 
restraining  the  defendant  from  selling  almanacs  with  the  title 
'  Pictorial  Almanac '  printed  thereon,  so  as,  by  colourable  repre- 
sentation, to  represent  the  almanac  published  and  sold  by  the 
defendant  to  be  the  same  as  the  almanac  printed  and  sold  by  the 
plaintiff  for  the  year  1847 ;  Lord  Chancellor  Cottenham  said  that 
all  these  cases  depended  upon  their  own  circumstances,  and  that 
all  that  the  Court  could  do  was  to  lay  down  the  principles  upon 

(1)  Haines   v.   Taylor,  2  Ph.   209  ;  (2)  Powdl  v.  Lloyd,  2  Y.  &  J.  427. 

to  Beav.  75.  (3)  Maxwell  v.^iracrf,  11  Price,  3. 

(4)  2  Ph.  154  ;  1  Coop.  C.  C.  254. 
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which  it  acts,  in  order  that  parties  might  know  what  measure  of     Part  I. 

relief  they  had  to  expect  in  any  particular  case ;  and  that  he  had 1 

often  expressed  his  opinion,  that  unless  a  case  of  this  kind,  depend-  Unless  a  case 

ing  upon  a  legal  right,  was  very  clear,  it  was  the  duty  of  the  Court  a^iegai  7mU 

to  take  care  that  the  right  be  ascertained  before  it  exercised  its  '^  '^®^y  ''^!'^\, 
.    .  .      °  .  tlie  Court  will 

jurisdiction  by  injunction;  and  that  the  iirst  question  to  be  deter-  not  interfere 

mined  was  as  to  the  legal  right ;  and  that  if  the  Court  doubted  is  ascertained. 
about  that,  it  might  commit  great  injustice  by  interfering  until 
that  question  had  been  decided ;  and  that  it  was  much  better,  if  the 
legal  right  was  to  be  litigated,  that  this  Court  should  abstain  from 
expressing  any  opinion  upon  it  in  the  meantime ;  but  that  the 
greatest  of  all  objections  was,  that  the  Court  ran  the  risk  of  doing 
the  greatest  injustice  in  case  its  opinion  on  the  legal  right  turned 
out  to  be  erroneous ;  and  that  in  this  case,  if  the  plaintiff  was 
right,  the  Court  had  some  means,  at  least,  of  indemnifying  him, 
by  making  the  defendant  keep  an  account ;  whereas  if  the 
defendant  were  right,  and  he  were  restrained,  it  was  utterly  impos- 
sible to  give  him  compensation  for  the  loss  he  would  have  sustained ; 
and  that  the  effect  of  the  order  in  that  event  would  be  to  commit 
a  great  and  irremediable  injury ;  and  that  unless,  therefore,  the 
Court  was  quite  clear  as  to  what  were  the  legal  rights  of  the  par- 
ties, it  was  much  the  safest  course  to  abstain  from  exercising  its 
jurisdiction  till  the  legal  right  had  been  determined ;  and  that  he 
was  not,  however,  so  satisfied  that  this  was  a  case  in  which  the 
plaintiff  had  a  legal  right  against  the  defendant  as  to  justify  him 
in  restraining  the  latter  from  the  sale  of  his  work  until  that  right 
had  been  established  in  the  proper  tribunal  and  that,  therefore, 
the  injunction  must  be  dissolved,  the  defendant  keeping  an 
account,  and  the  plaintiff  to  be  at  liberty  to  bring  an  action. 

3.  At  the  hearing  of  a  cause  a  much  greater  degree  of  acqui-  a  much 
escence  must  be  shewn  to  deprive  parties  of  their  rights  than  would  skater  degree 
be  a  sumcient  deience  to  an  interlocutory  application ;  a  degree  <^«'"<^e  "'"^t  be 
amounting,  in  fact,  not  only  to  positive  license,  but  to  an  implica-  Laring^to''^ 
tion  of  an  actual  grant  (1).     There  is  a  distinction  between  the  pa^tL^of 

effect  of  acquiescence,  upon  a  motion  for  an  injunction  and  on  a  ^'^t^^^^-  '■^"" 

would  be  suf- 
ficient to  disentitle  to  an  interlocutory  injunction. 


(1)  Putchin  V.  Dubbins,  1  Kay,  1. 
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Paut  I.      Upon  inter-     demurrer ;   in  the   former  case  acquiescence  merely 
Chaptkh  IX.  looutory  ,      ,1  •  i  ^      j.-        i        •    •        .•        , 
motion,  aoqui-  prevents  the  special  protection  by  injunction,  but  m 

entitles  toV  ^^^  ^^^^^^  '*  ^^^^  ^^  ^^^^  ^^  *°  disentitle  the  plaintiff 
junction,  upon  to  any  relief  whatever  (1). 

demurrer  it  "^ 

must  be  such  as  to  disentitle  to  any  relief. 

A  party  may  4.  A  party  is  entitled  to  move  to  dissolve  an  injunction,  if,  from 

solve  an  ambiguity  in  its  terms,  he  may,  under  any  construction  of  the  order, 

from^its°°'  '^  ^®  prejudicially  affected  (2).    And  it  is  the  duty  of  a  party  asking 

ambiguity  he  for  an  injunction  to  bring  under  the  notice  of  the  Court  all  facts 

may  be  pre-  .        .  ^  1  .       .    1  1         •    • 

judicially         material  to  the  determination  01  his  right  to  that  injunction,  and  it 
^  ^'^  ^  •         is  no  excuse  for  him  to  say  that  he  was  not  aware  of  the  import- 
ance of  any  facts  which  he  has  omitted  to  bring  forward ;  thus, 
where  a  plaintiff  obtained  an  ex  ^arte  injunction  on  the  facts 
stated  in  the  bill,  but  other  facts  came  out  in  the  defendant's 
answer,  raising  a  question  of  law  on  which  the  right  of  the  plaintiff 
to  the  injunction  depended ;  the  Court  held,  that  the  omission  of 
the  plaintiff  to  bring  the  facts  under  the  notice  of  the  Court  was 
of  itself  a  sufficient  ground  for  dissolving  the  injunction  (3).     So 
Injunction       in  Dease  v.  Plunkett  (4),  an  injunction  order,  in  a  possessory  suit 
solved  if  the     ^"^  Ireland,  was  set  aside  upon  the  ground  that  the  plaintiff  had 
fulT  ^^nd"'       "^^^  fully  ^iid  fairly  stated  his  case  in  the  first  instance.    If  a  plain- 
fairly  slated,    tiff  mistakes  his  case  (as  here,  by  representing  £300  a  year  was 
separate  property  of  his  wife,  and  £80  a  year  alimony ;  but  the 
wife  in  her  answer  said  the  whole  £380  a  year  was  for  alimony, 
and  that  that  constituted  the  whole  of  her  income),  an  injunction 
obtained  by  such  misstatement  will  be   dissolved  (5).     When  a 
plaintiff  comes  for  an  ex  parte  injunction  he  must  state  his  case  in 
I!  an  ex  parte  the  first  instance  fully  and  fairly  (6).     And  in  Attorney-General  v. 
obtained  by     Liverpool  (Mayor,  dto.)  (7),  the  Master  of  the  KoUs  said  it  is  an  esta- 
tetiori'^orfMts  l^lished  rule  that  where  a  party  comes  for  an  ex  parte  injunction,  and 

it  will  not  be    misrepresents  the  facts  of  the  case,  he  shall  not  then  be  permitted 

sustained  by  .       ,       ,        . 

shewing  other  to  Support  the  injunction  by  shewing  another  state  of  circumstances 

in  which  he  would  be  entitled  to  it ;  because  the  jurisdiction  of  the 

(1)  Gordon   v.  Cheltenham   Bailw.  (4)  Dr.  255. 

Co.,  5  Beav.  229.  (5)    Vandergucht  v.   De   Blaquiere, 

(2)  Dalglish  v.  Jaruie,  2  Mac.  &  G.      8  Sim.  315,  323. 

231 ;  2  H.  &  T.  437.  (6)  Hemphill  v.  M'Kenna,  2  D.  & 

(3)  lb.  ^Var.  183 ;  2  Con.  &  L.  76. 

(7)  1  My.  &  Cr.  171,  210. 
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court  in  erantinff  &x,  varte  iniunctions  was  obviously  a  very  hazardous      Part  I. 

one,  and  one  which,  though  often  used  to  preserve  property,  might 

be  often  used  to  the  injury  of  others,  and  it  was  right  that  a  strict 
hand  should  be  held  over  those  who  come  with  such  applications. 

5.  Although  the  Court  has  power  to  restrain  parties  from  using  The  Court 

a  building  which  has  been  erected  in  a  form  that  is  in  violation  of  restrain,  upon 
the  terms  of  a  contract,  or  of  an  Act  of  Parliament,  yet  a  small  j^*tio°';a*3°r^u 
excess  in  the  height  of  a  building  beyond  that  to  which  it  might  excess  in 
lawfully  have  been  raised,  where  no  irreparable  injury  arises  from  building  in 
such  excess  in  height,  would  not  be  a  case  in  which  the  Court  contract  or  an 
would  interfere  by  interlocutory  injunction  to  restrain  the  use  of  A^''^ '  ^^^[^  °° 
the  building  after  it  had  been  erected  (1).  injury. 

6.  Where,  upon  motion  for  an  injunction  in  a  matter  involving  if  the  grant- 
the  making  of  profit,  the  granting  the  injunction  is  suspended,  it  t;^  jg  s^;g. 

is  the  usual  practice  to  direct  the  defendant  to  keep  an  account  o^  usuai^ to  direct 

profits  in  the  meantime  (2).  an  account  of 

,  \,  ...  profits  to  be 

7.  The  jurisdiction  of  the  Court  to  restrain  by  injunction  an  act  kept. 

which  the  defendant  is  by  contract  bound  to  abstain  from,  is  not 
confined  to  cases  in  which  there  are  either  no  other  executory 
terms  in  the  contract,  or  none  which  a  Court  of  Equity  has  not 
the  means  of  enforcing.  If  a  bill  states  a  right  or  title  in  the 
plaintiff  to  the  benefit  of  a  negative  agreement  on  the  part  of  the 
defendant,  or  of  his  abstaining  from  a  given  act,  the  Court  will 
equally  interfere  by  injunction,  whether  the  right  be  at  Law  or 
under  an  agreement  which  cannot  be  otherwise  brought  under  its 
jurisdiction  (3). 

8.  In  Bundell  v.  Murray  (4)  Lord  Chancellor  Eldon  said  that  Conduct  with 
a   Court  of  Equity  frequently  refused   an   injunction  where   it  °]^l  defenXnt 
acknowledged  a  right  when  the  conduct  of  the  complaining  party  ^'*V°'rt^'^°'' 
had  led  to  the  state  of  things  which  occasioned  the  application ;  the  question 
laying  down  that  not  only  conduct  with  the  party  with  whom  the  injunction, 
contest  exists,  but  conduct  with  others,  may  influence  the  Court  in 

the  exercise  of  its  equitable  jurisdiction  by  injunction. 

(1)  Warden,  &c.,  of  Dover  Harbour  (3)  Dietrichsen  v.  Cabburn,  2   Ph. 
V.  South  Eastern  Eailw.  Co.,  9  Hare,      52 ;  1  Coop.  0.  C.  72. 

493.  (4)  Jac.    311 ;     vide    Saunders   v. 

(2)  Swallow  V.  Wallingford,  12  Jiir.      Sm,Uh,  3  My.  &  Cr.  711,  730. 
403. 
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PabtI.  9.  The  Court  has  power  to  restrain  a  party  from  allowing  a 

L  thing  to  continue,  which  has  tlie  effect  of  making  him  take  some 

active  measures,  and  tliis  is  a  species  of  negative  injunction  (1). 

10.  In  Brewry  v.  ThaaJcer  (2)  Lord  Chancellor  Eldon  said,  that 
if  the  order  for  an  injunction,  on  payment  of  costs  of  the  action, 
was  in  the  usual  form  of  injunctions  after  a  decree  for  administra- 
tion, it  was  improper,  as  the  parties  entitled  to  the  injunction,  if 
they  were  required  to  pay  costs  as  a  preliminary,  might,  from  the 
situation  of  the  estate,  be  unable  to  obtain  it  in  time. 

11.  In  Goodale  v.  Ooodale  (3)  the  Court  granted  an  injunction 
before  answer  to  restrain  the  defendants  from  parting  with  docu- 
ments in  their  possession  belonging  to  the  plaintiff,  and  from  pre- 
venting the  plaintiff  and  her  solicitor  from  having  access  to  the 
documents  at  all  reasonable  times,  and  after  reasonable  notice. 

12.  The  Court  will  grant  an  injunction  to  restrain  one  of  the 
defendants  to  a  bill  from  parting  with  the  property  in  question  in 
the  cause  (the  property  being  in  this  country),  notwithstanding 
the  principal  party  interested  (another  of  the  defendants)  is  out  of 
the  jurisdiction  (4). 

13.  The  Court  will  not  grant  an  injunction  to  restrain  parties 
from  proceeding  to  deal  with  property  whose  right,  if  it  exists, 
depends  upon  the  construction  of  a  doubtful  statute,  where  the 
granting  of  the  injunction  would  for  ever  deprive  them  of  an  oppor- 
tunity of  exercising  the  right,  especially  if  no  danger  exists  from 
allowing  them  so  to  proceed  (5). 

An  injunction  14.  In  Edgecutnhe  V.  Carpenter  (6)  an  injunction  was  granted, 
defendant  will  under  the  Special  circumstances  of  the  case,  on  the  application  of 
be  granted      q^q  defendant,  to  restrain  a  co-defendant  from  proceeding;  with  an 

under  special  '  _  '^  '^ 

circnmstances.  action.  And  in  Kingham  v.  Maisey  (7)  an  injunction  was  granted, 
on  the  motion  of  the  plaintiff,  to  restrain  an  action  brought  by  one 
defendant  against  a  co-defendant. 

15.  Where  a  plaintiff  states  upon  his  bill  a  case  entitling  him 
to  be  relieved  against  a  bond,  and  the  defendant  protects  himself 

(1)  Spencer  v.  London  and  Birming-  (4)  Malcolm  v.  Scotf,  3  Hare,  39. 
}iam  Mailw.  Co.,  8  Sim.  193,  198;  vide  (5)  Att.-Gen.   v.  Liverpool  {Mayor 
Uanlcin  v.  Euskisson,  4  Sim.  13 ;   et      of),  1  My.  &  Cr.  171. 

p.  217,  ante.  (6)  1  Beav.  171. 

(2)  3  Sw.  541.  (7)  2  Sim,  41. 

(3)  16  Sim.  316. 
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from  answerino;  several  of  the  circumstances  whicli  are  essential  to      Paet  l. 

■,       ■,  1  T  jy    J.1  ChAPTEB  IX. 

the  plaintiff  s  equity  ou  the  ground  that  the  discovery  ot  them 

would  expose  him  to  pains  and  censures  in  the  Ecclesiastical 
Court,  but  admits  other  circumstances  connected  with  these ;  if 
the  Court,  comparing  what  is  admitted  with  what  is  refused  to  be 
answered,  sees  reason  to  think  that  the  case  is  one  which  is  iit  for 
inquiry  in  Equity,  an  injunction  will  be  granted  (1). 

16.  In  Walion  v.  Johnson  (2)  the  Court  made  an  order  in  a  sum-  Injunotioti 

,  .      graiiterl  (here) 

mary  way,  on  motion,  to  restrain  a  person  not  a  party  to  the  suit,  against  per- 

to  whom  the  receiver  had  left  a  farm  as  tenant  from  year  to  year  p^tj™  ^o  the 

under  an  agreement  to  cultivate  in  a  husbandlike  manner  part  of  ^"'*^- 

the  estates  in  the  cause,  from  moving  hay,  straw,  &c.,  therefrom, 

he  having  had  notice  to  quit,  and  as  being  contrary  to  the  custom 

of  the  country  ;  Vice-Chancellor  Sir  L.  Shadwell  said,  the  tenant 

having  entered  into  an  agreement  with  the  Court  itself  by  means 

of  the  receiver,  he  did  not  think  it  necessary  that  a  bill  should  be 

filed  against  him.     And  so  in  Attorney-General  v.  Ancaster  {Buke 

of)  (3)  an  injunction  was  granted  to  a  tenant  in  possession,  not  a 

party,  from  committing  waste.     And  in  Casamajor  v.  Strode  (4)  the 

Court  granted  an  injunction,  on  motion,  to  restrain  a  purchaser 

under  a  decree,  not  a  party  to  the  cause,  who  had  not  paid  his 

purchase-money,  from  committing  waste  on  the  property  purchased. 

17.  In  Blahemore  v.  Olamorgansliire  Canal  Navigation  (5)  Lord  Only  such 
Chancellor  Brougham  said  that  the  leading  principle  which,  as  he  should  Tie 
humbly  conceived,  ought,  generally  speaking,  to  be  the  guide  of  g^fa^f  ^f^+ 
the  Court,  and  to  limit  its  discretion  in  granting;  injunctions  (i.e.,  stop  the  mis- 
interlocutory  injunctions),  at  least  where  no  very  special  circum-  no.speciai  cir- 
stances  occur,  was,  that  only  such  a  restraint  should  be  imposed  as  ™'"''  '^"°^^' 
might  suffice  to  stop  the  mischief  complained  of;    and  where  it 

was  to  stay  further  injury,  to  keep  things  as  they  were  for  the 
present. 

18.  In  Jlill  V.  Turner  (6)  Lord  Chancellor  Hardwicke  said  that  Injunctions 
an  injunction,  when  awarded,  did  not  deny,  but  admitted,  the  juris-  jurisdiction  of 
diction  of  the  Court  of  Common  Law,  and  that  the  ground  on  Law*^Cour™ 

(1)  V.  Donovan,  2  L.  J.  (Ch.)  (3)  Dick.  68. 

56.  (4)  1  S.  &  S.  381 

(2)  15  Sim.  352.  (5)  I  My.  &  K.  154,  185. 

(6)  1  Atk.  515,  516. 
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which  it  issued,  was  that  they  were  making  use 

contrary  to  equity  and  conscience ;  and  that  it  was  the  same  with 


Part  I.      which  it  issued,  was  that  they  were  making  use  of  their  jurisdiction 

OHAfTEH  IX.  J  a  .1 


Ecclesiastical  regard  to  the  Ecclesiastical  Court,  in  case  of  a  legacy  left  in  trust, 
are"is8ued"on  ^^^^^  the  trustee  was  suing  for  payment  into  his  own  hands,  the 
the  ground      Court  would  restrain  him,  out  of  regard  to  the  interest  of  the 

that  this  juris-  .  .  .       .       , 

diction  is  cestui  que  trust,  and  would  do  it  likewise  in  the  case  of  a  portion 
use  of  contrary  devised  to  a  daughter  upon  marriage,  where  the  husband  was  suing 
to  equity  and  f^j  j^  before  he  had  made  an  adequate  settlement. 

0(jnscience.  ^ 

19.  Though  a  Court  of  Equity  could  not,  on  petition  for  apro- 
liibition,  prohibit  the  Ecclesiastical  Court,  yet  it  would  restrain  by 
injunction  a  woman  who  had  married  a  ward  of  Court  from  pro- 
ceeding, on  an  excommunication  obtained  in  the  spiritual  Court, 
either  against  the  infant  or  his  guardian  (1). 

20.  Upon  a  bill  by  the  owner  of  an  estate  in  Demerara  against 
an  incumbrancer  thereon,  to  restrain  him  from  enforcing  payment 
in  this  country  of  notes  which  had  been  given  for  part  of  the  debt, 
on  the  ground  that  the  incumbrancer  could  not  deliver  up  the 
"  grosse  "  copy  of  the  acts  of  hypothecation  (2),  which,  it  was 
alleged,  was  necessary  to  a  valid  discharge,  the  common  injimction 
(according  to  the  then  practice)  was  obtained.  The  answer  ad- 
mitted that  the  incumbrancer  had  no  grosse  copy  in  his  possessions 
and  that  a  second  grosse  copy  would  not  be  issued  by  the  Court 
without  indemnity ;  but  it  did  not  state  for  what  purpose,  or  in 
whose  favour,  the  indemnity  was  required,  or  that  grosse  copies 
had  not  been  actually  taken  out  in  respect  of  the  charges  which 
the  defendant  had  upon  the  estate,  or  that  any  inquiries  or  searches 
had  been  made  in  reference  to  these  questions,  or  that  any  cancel- 
lation or  discharge  had  been  entered  in  Court  in  respect  of  the 
previous  payments  on  account  of  the  debt.  The  plaintiffs  and  the 
defendant  had  both  acted  with  regard  to  the  estate,  in  their 
previous  dealings  concerning  it,  without  requiring  the  production 
of  the  grosses.  The  Court  dissolved  the  injunction  upon  the 
incumbrancer  giving  security  to  indemnify  the  plaintiffs  from  any 

(1)  Bill  v.  Turner,  1  Atk.  517.  of  the  mortgagee  ;  mortgages,  acoord- 

(2)  The  "grosse"  copy  is  the  office  ing  to  the  Dutch  law,  being  effected, 
copy  of  the  record  of  the  transaction  in  not  by  private  deed  between  the  parties, 
the  Court,   and   is  considered  as   the  but  by  act  of  Court. 

authentic  document  evidencing  the  title 
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consequences   arising   from  the  absence  of  the  grosses,  on   the      Part  I. 

,                                     ■,            J.         T    I       Chaptek  IX. 
ground  that  there  was  not  on  the  answer  an  equity  contessed  by 

the  defendant,  entitling  the  plaintiffs,  in  this  stage  of  the  cause, 
to  have  the  proceedings  in  the  action  stayed  until  the  hearing,  and 
either  the  grosses  produced  or  the  plaintiffs  protected  against  that 
injury  which  they  said  they  should  or  might  be  exposed  to  if  they 
paid  the  money  without  having  the  grosses  produced  and  satisfac- 
tion entered  on  them  (1). 

21.  The  Courts  of  this  country  will  apply  the  general  law  of 
this  country — being  founded  on  abstract  principles  of  justice,  and 
not  upon  any  peculiarities  of  system — to  questions  between  a  mort- 
gagor and  mortgagee  of  lands  in  a  colony,  unless  it  is  suggested 
that  there  is  a  peculiarity  in  that  respect,  in  the  law  of  the  colony 
(the  Dutch  law  in  this  case) ;  and  therefore  the  mortgagee  of  an 
estate  in  Demerara  was  held,  by  Vice-Chancellor  Sir  J.  Wigram, 
not  to  be  bound  to  produce  his  securities  for  inspection  before 
payment  (2). 

22.  When  the  Court  has  interfered  in  aid  of  a  legal  right  by 
granting  an  injunction  upon  the  terms  of  the  plaintiff's  bringing 
an  action,  it  will  deprive  the  plaintiff'  of  the  injunction  if  he  does 
not  proceed  to  trial ;  but  there  must  be  promptness  on  the  part  of 
the  defendant  in  making  any  application  to  the  Court,  and  no 
acquiescence  in  the  injunction  by  delay  in  so  doing,  here,  for 
sixteen  months  after  the  injunction  had  been  obtained  (3). 

23.  Where  the  plaintiff  at  Law  had  obtained  a  verdict  pending  a  This  Cnurt 
common  injunction,  which  stayed  execution  only,  and  not  the  trial,  judgment  at 
and  the  cause  afterwards  came  on  in  Equity,  the  Court  held,  that  ?'*'"'  ^'^'^>^'^- 

^       ■"  '  mg  to  the 

this  Court  would  deal  with  the  judgment  according  to  the  equit-  equities,  but 

able  grounds  appearing  at  the  hearing ;  but  that  the  equity  alleged  available  at 

by  the  plaintiff  being  equally  available  for  his  defence  to  the  action  ^'^tion^ihl^ 

at  Law,  the  Court  would  not  interfere  with  the  judgment,  and  *^°"''t  ""i"  "»* 

,    T       1       1    ,  J      &  '  interfere. 

dismissed  the  bill  with  costs,  and  dissolved  the  injunction  (4). 

24.  The  Court  exercises  a  wide  discretion  as  to  keeping  up  or  On  insolvency 
dissolving  injunctions ;  and  where  the  plaintiff,  who  had  obtained  an  gui^  regarded 
injunction,  became  an  insolvent,  and  delay  occurred  in  appointing  "^'m^'^'j" 

(1)  Bentinck  v.  WilUnck,  2  Hare,  1.  (3)  Bickford  v.  Skewes,  4  My.  &  Cr. 

(2)  lb.  498 ;  10  Sim.  193. 

(4)  Buits  V.  Mathews,  5  L.  J.  (N.  S.)  (Ch.)  134. 
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Pabt  I,      an  assignee,  and  tlie  suit  was  thereby  retarded,  on  an  application 

_  __J '_  by  the  defendant  the  injunction  was  ordered  to  stand  dissolved 

solved,  unless  uQiegg  a  supplemental  bill  was  filed  in  a  week;  and  a  supplemental 

mental  bill  be  bill  having  been  filed  and  answered,  the  plaintiff,  on  a  second  appli- 

filed.  cation  by  the  defendant,  was  ordered  to  set  down  the  cause  forthwith, 

or  the  injunction  stand  dissolved ;  the  Lord  Chancellor  disregarding 

the  objection  that,  by  the  course  of  the  Court,  the  plaintiff  in  the 

supplemental  suit  was  entitled  to  time  to  bring  the  cause  regularly 

to  hearing  (1). 

TheCourtwill,      25.  Under  special  circumstances  the  Court  will,  at  the  hearing 

ch'cumstanTOs,  of  the  cause,  grant  an  injunction,  though  not  prayed  for  by  the 

^nction'aUbe  ^^^^  (^^ '  ^^^  ^^  ^  foreclosure  Suit,  if,  after  a  decree,  the  mortgagor, 

hearing,  being  in  possession,  commits  waste,  an  injunction  will  be  granted, 

prayed  by  the  although  not  prayed  for  by  the  bill  (3) ;  and  so  in  other  suits  an 

certain  cases    injunction  will  be  granted,  after  a  decree,  to  restrain  proceedings 

after  decree,    contrary  to  the  decree  (4). 

It  is  the  duty  26.  In  O'Donel  v.  Browne  (5)  Lord  Chancellor  Manners  said 
to  see  that  no  that  he  took  the  principle  to  be  as  laid  down  by  Lord  Eldon  in 
from  itrinter-  P'^^t^^^V  '^-  Warren  (6),  that  where  a  party  is  prevented  by  the 
ferenoe  by       Court  from  proceeding  to  establish  his  right  at  Law,  it  was  the  duty 

staying  pro-  ... 

ceedingsto      of  the  Court  to  SCO  that  no  injury  arose  to  him  in  consequence 

right  at  Law.  oi  its  interference ;  therefore,  where  an  annuitant  was  restrained 

by  injunction  from  proceeding  at  law  to  recover  the  arrears  of 

rentcharge,  arrears  of  interest  accrued  subsequent  to  tne  issuing 

the  injunction   were   decreed   by  way  of  compensation  for  the 

injury  (7). 

Sale  some-  27.  Pending  an  appeal  the  Court  will  sometimes  stay  the  sale 

after  decree     of  property  which  the  decree  has  directed  to  be  sold  ;  but  if  the 

in'^  an^a^'^'^ll'  pi'operty  consists  of  personal  chattels  remaining  in  the  possession 

but  if  of  per-  of  the  appellant,  he  must  give  ample  security  for  their  value  (8). 

S0I13<1  CJlQitit6lS, 

ample  security 

must  bs  given      (1)  Gaird  v.  Campbell,  1  Moll.  484.  Beav.    209  ;    Flight   v.    Chambre,    14 

for  their  value.      (2)  Blom field  v.  Eyre,  8  Beav.  250  ;  Juv.  123;    Ch-and  Junction  Canal  v. 

V.  p.  680,  ante,  pi.  8  ;  Eeynell  v.  Sprye,  Dimes,  17  Sim.  38 ;  Turner  v.  Turner, 

1  De  Q.  M.  &  G.  660.  19  L.  J.  (Ch.)  352. 

(3)  Goodman  v.  Kine,  8  Bcav.  379  ;  (5)  1  Ball.  ,t  B.  262. 
et  vide  Wright  v.  Atlcyns,  I V.  &  B.  313.          (6)  6  Ves.  73. 

(4)  Vide  Paxton  v.  Douglas,  8  Ves.  (7)  O'Donel  ^ .  JBrovne,   1  Ball.  & 
520;  Casamajor  v.  Strode,  1  S.  &  S.  B.  262. 

381 ;    VTedderhnrn   v.  Wedderhurn,   2  (8)  Nerot  v.  Burnand,  2  Buss.  56. 
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28.  In  Lord  Southampton  v.  Birminaham  Railway  Company  (1)      Pabt  r. 

■'                                          .                .  ,      .    .                   (Jhapter  IX. 
the  Court  refused  an  injunction  where  no  u-reparable  injury  was  — — -- 

shewn,  and  the  title  of  the  plaintiff  was  not  sufficiently  set  out  in  where  tltle'in- 

the  bill,  and  no  act  of  ownership  proved  to  support  an  allegation  gh^^  in  bill, 

of  possession  and  enjoyment.  ^^^  ^°  «■"*  °^  ownership  proved. 

29.  In  a  case  in  Ireland  where  the  plaintiff  had  outlawed  his  Piainfiff 

debtor,  and  had  obtained  an  injunction,  and  was  proceeding  to  injunction  to 

obtain  a  custodian,  but,  fearing  lest  the  property  should  be  carried  pej^^  u^tu"' 

off,  he  had  filed  a  bill  for  an  injunction  ;  the  Court  held,  that  he  custodian 

.  could  be 

was  entitled  to  an  injunction  to  preserve  the  property  until  he  obtained, 

could  obtain  his  custodian  (2). 

30.  The  Lord  Keeper,  in  Hayward  v.  Angell  (3),  said,  that  in  all 
cases  where  the  matter  lay  in  compensation,  be  the  condition  pre- 
cedent or  subsequent,  he  thought  there  ought  to  be  relief ;  and  in 
Wallis  V.  Crimes  (4)  it  was  held  that  the  Court  would  relieve 
against  the  breach  of  a  condition  precedent,  where  it  was  in  the 
nature  of  a  penalty. 

31.  The  jurisdiction  of  Equity  is  never  exercised  to  decree  Thejurisdic- 

compensation  singly,  without  other  relief  (5) ;  and  compensation  ia  never 

for  non-performance  of  an  agreement  is  not  a  mode  of  equitable  dgoree^com^ 

relief  (6) ;  but  this  Court  granted  relief  against  forfeiture  bv  breach  pensation 

^  ^  "  "  •'  smgly,  with- 

of  covenant  by  a  lessee,  where  compensation  could  be  made  (7).  out  other 

In  this  case  Lord  Chancellor  Erskine  said,  that  in  the  then  late 
case  of  Sanders  v.  Pope  (8)  he  was  very  unwilling  to  give  the  relief 
against  breach  of  other  covenants,  but  was  compelled  by  a  series 
of  authorities — Cagie  v.  Bussel  (9) ;  Northeote  v.  Buke  (10) ;  Sack  v. 
Leonard  (11) ;  Wafer  v.  Mocatto  (12)  ;  Eaton  v.  Lyon  (13) — establish- 
ing that,  where  covenants  are  broken,  and  there  is  no  fraud,  and 
the  party  is  capable  of  giving  complete  conipensation,  it  is  the 
province  of  a  Court  of  Equity  to  interfere  and  give  relief  against 
the  forfeiture  for  breach  of  other  covenants,  as  well  as  that  for 

(1)  2  Jur.  1012.  (7)  Davis  v.  West,  12  Yes.  475. 

(2)  Barry  v.  Donnellan,  1  Hog.  339.  (8)  12  Ves.  282. 

(3)  1  Vera.  222.  (9)  2  Vent.  352. 

(4)  1  Ch.  Ca.  98.  (10)  Amb.  511. 

(5)  Newham  v.  May,  13  Price,  749  ;  (11)  9  Mod.  90. 
M'Cl.  511.  (12)  9  Mod.  112. 

(6)  Clinan  v.  Ooohe,  1  Sch.  &  Lef.  (13)  3  Ves.  690. 
25, 
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Part  I.      payment  of  rent ;  and  that  the  only  distinction  was,  that  in  the 
Ohapteb  IX.  .  J  ' 
latter  case  it  was  considered  so  clear  that  the  object  of  the  clause 

for  re-entry  was  only  to  secure  the  payment  of  the  rent,  that  the 
Legislature  interposed  and  made  it  unnecessary  to  come  into  Equity, 
allowing  the  tenant,  upon  the  terms  and  within  the  time  specified 
by  the  Act  (1),  to  stop  the  ejectment,  leaving  the  ancient  jurisdic- 
tion of  Equity  in  every  other  case  untouched.  In  Sanders  v. 
Pope  (2)  Lord  Chancellor  Erskine  held,  that  the  Court  would 
grant  relief  against  forfeiture,  where  compensation  could  be  made 
against  a  clause  of  re-entry  for  breach  of  a  covenant  to  lay  out  a 
specific  sum  in  repairs  in  a  given  time,  and  that  the  relief  was  not 
limited  to  cases  of  accident,  ignorance,  &c.,  but  even  against  neg- 
ligence and  voluntary  acts ;  and  so  in  Northcote  v.  Buke  (3),  it 
was  held,  that  in  all  cases  of  condition  broken  and  penalty  for- 
feited, Equity  would  relieve  if  there  could  be  compensation ;  and 
in  Peaohey  v.  Buhe  of  Somerset  (4)  it  was  held,  that  a  Court  of 
Equity  would  not  assist  a  copyholder  against  a  forfeiture  which 
is  found  such  at  Law,  unless  in  cases  where  a  compensation  could 
be  made.  However,  the  above  doctrine  has  been  overruled  (5), 
and  relief  will  not  now  be  given  against  forfeiture  for  breach 
of  covenant  upon  the  ground  that  compensation  can  be  made, 
except  when  the  breach  has  been  the  omission  of  a  simple  money 
payment,  such  as  rent  (6),  unless  under  very  special  circum- 
stances (7). 

32.  The  Court  has  an  equitable  jurisdiction  to  grant  an  injunc- 
tion, or  to  order  the  delivery  up  of  an  instrument,  though  it  might 
be,  at  the  time  of  the  motion,  the  subject  of  an  action  then  going 
on  (8) ;  and  this  although  there  may  be  a  good  defence  at  Law  (9) ; 

(1)  4  Geo.  2,  c.  28.  (6)  Nesbitt  v.  Tredennkl;  1  B.  &  B. 

(2)  12  Yes.  282.  29,  47 ;  Keating  v.  Sixirrow,  lb,  367  ; 

(3)  Amb.  513  ;  2  Eden,  314.  Job  v.  Banister,  2  K.  &  J.  382  ;  Bowser 

(4)  Preo.  Ch.  568.  v.    Oolbij,    1    Hare,   134  ;    Elliott   v. 

(5)  Vide  Bill  v.  Barclay,  18  Ves.      Turner,  13  Sim.  485. 

56; /%noZrfsv.Pii!!(,  19Ves.  134,  140;  (7)    ]Miinthrop  \.  Murray,  8  Have, 

Bracehridge'v.  Bucliley,  2  Price,  200;  214;  Shearman  \.  Mac(jregor,\l^&xe, 

Gregory  v.  Wilson,  9  Have,  689  ;  Meek  106. 

V.  Carter,  4  Juv.  (N.  S.)  992;  Ilillier  (8)  Jervis  v.  White,  7  Yes.  413. 

V.  Parkinson,  9  L.  J.  (Ch.)  156  ;  Job  v,  (9)  Hodgson  v.  Murray,  2  Sim.  515 ; 

Banis'e  ;  26  L.  J.  (Oh.)  125  ;  3  Juv.  3  Sim.  283  ;  Stackhouse  v.  Countess  of 

(N.  S.)  93.  Jersey,  1  J.  &  H.  721,  731. 
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and  in  Bromley  v.  Holland  (1)  it  was  held,  that  the  ancient  juris-      Pakt  I. 
diction  of  the  Court  had  not  been   destroyed  by  the  assiimed '- 


jurisdiction  of  a  Court  of  Law,  by  an  alteration  of  the  law  of 
pleading,  dispensing  with  frofert,  or  permitting  the  averment  of  a 
consideration  not  in  the  body  of  the  deed. 

33.  Money  paid  into  Court  upon  an  injunction  and  laid  out,  Money  paid 

is  a  security,  and  not  a  payment,  and  therefore  if  it  turns  out  that  ^      ^^  ^^_ 

less  is  due  to  the  defendant  than  the  amount  paid  in,  the  balance  Jaiiet;o°  is » 

'^  security  and 

will  be  restored  to  the  plaintiff  (2).  not  a  pay- 

34.  Though  a  Court  of  Equity  interposes  to  prevent  multipli- 
city of  suits  where  there  is  one  common  right  against  several 
persons,  or  several  have  a  common  right  against  one,  yet  a  bill  by  a 
lord  of  a  manor  to  establish  his  mere  legal  title  and  for  a  perpetual 
injunction  cannot  be  sustained  where  there  is  no  such  ground, 
namely,  to  prevent  vexatious  litigation,  and  nothing  to  prevent  his 
trying  the  title  at  Law ;  and  a  bill  of  this  sort  cannot  be  maintained 
where  a  right  is  disputed  between  two  persons  only,  and  the  decree 
cannot  conclude  any  one  except  them  (3).  And  where  a  bill  of  this 
sort  is  brought  by  one  person  only  against  one  person  only,  to 
establish  a  title,  and  for  a  perpetual  injunction,  it  is  the  established 
practice  to  dismiss  the  bill,  though  the  defendant  has  answered 
and  insisted  on  matter  of  title  (4).  But  where  a  large  number  of 
persons  have  similar  legal  claims  against  one,  he  can,  by  a  bill 
filed  against  some  of  them,  restrain  the  proceedings  of  all  until  the 
question  as  to  the  validity  of  the  claims  has  been  decided  (5)  ;  and 
if  the  parties  are  so  numerous  that  it  is  impracticable  or  extremely 
difficult  to  bring  them  all  before  the  Court,  a  bill  may  be  filed 
against  some  of  the  parties,  provided  so  many  persons  are  made 
parties  to  secure  a  fair  contest,  and  that  their  interests  shall  be 
such  as  to  lead  to  a  fair  and  honest  support  of  the  common  interest ; 
and  when  a  decree  has  been  obtained  with  respect  to  the  individual 
whose  interest  is  fully  and  fairly  established,  the  Court,  on  the 
footing  of  the  former  decree,  will  in  another  suit  carry  the  benefit 

(1)  7  Ves.  3,  19  ;  Toulmin  v.  Price,  Clarh,  3  V.  N.  156  ;   Welhy  v.  Duke  of 
5  Ves.  239.  Rutland,  2  Bro.  P.  C.  39. 

(2)  BrougJiton  v.  Pitchford,  6  Madd.  (4)  Welly  v.  Duhe  of  Rutland,    2 
295.  Bro.  P.  C.  39. 

(3)  Tenham    {Lord)'  v.   Herbert,  2  (5)  Sheffield    Waterworks    v.     Teo- 
Atk.  483  ;   Mitf.  PI.  169;  Coiuper  v.  m.ans,  L.  E.  2  Oh.  8. 

3X2 
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Paet  I.      of  it  into  execution,  and  grant  consequential  relief  against  other 

'-  individuals  who  were  not  parties  to  the  iirst  suit  (1). 

If  a  bill  is  dis-      35.  Where  a  bill  has  been  dismissed,  and  the  decree  has  been 

missed  and       .       t,    ■,       ,       ^  ,...,..         .        , 

the  decree       inroUed,  the  Court  has  exhausted  its  jurisdiction  m  that  suit, 

Comt\a,s        ^^^  ^^^^  ^°*  grant  an  injunction  to  preserve  the  property  which 

exhausted  its  ^a,s  in  question  in  the  cause  pending  an  appeal  to  the  House  of 
junsdiction,  ^  r  o  i  r 

and  will  not  Lords ;  and  where  the  plaintiff  is  desirous  of  having  the  property 
injunction  to  thus  temporarily  protected,  it  is  incumbent  on  him  to  see  that  the 
perty'^pend^ing  decree  is  framed  so  as  to  keep  alive  the  jurisdiction  pending  the 
Ztrr"    appeal  (2). 

36.  In  Burell  v.  Pritchard  (3),  Lord  Justice  Turner  said  that 
the  authorities  upon  the  subject  led,  he  thought,  to  the  conclusion 
that  the  Court  would  not  interfere  by  way  of  mandatory  injunc- 
tion except  in  cases  in  which  extreme  or,  at  all  events,  very  serious 
damage,  would  ensue  from  its  interference  being  withheld.  But 
that  the  Court  had  no  general  rule  against  granting  such  relief 
where  the  damage  had  been  completed  before  filing  of  the  biU ; 
and  that  every  case  must  depend  upon  its  own  circumstances,  and 
that  there  was  no  difference  in  this  respect  between  injury  to 
easements  and  to  other  rights. 

37.  Where  a  case  for  granting  an  injunction  has  been  established 
in  an  action,  the  Court  will  not  stay  its  hand  in  granting  the  in- 
junction because  the  decision  of  Law  is  under  appeal,  unless  the 
Court  itself  has  some  doubt  of  the  propriety  of  the  decision  at 
Law  (4). 

38.  Where  a  defendant  at  Law  pleads  an  equitable  plea,  a 
Court  of  Equity  will  not  interfere  by  injunction  to  restrain  the 
action  on  grounds  identical  with  those  averred  in  the  plea,  if  the 
Court  of  Law  can  give  the  same  relief  as  a  Court  of  Equity ;  but 
Equity  will  in  such  a  case  interfere  if  a  Court  of  Law  cannot  give 
such  relief  as  a  Court  of  Equity,  or  if  the  case  cannot  be  deter- 
mined there  on  the  merits,  or  if  the  circumstances  are  such  that  a 

(1)  Weale  v.  West  Middlesex  Water-  &c.)  3  De  G.  J.  &  S.  59 ;  11  Jur. 
works  Company,  1  Jac.  &  W.   358 ;      (N.  S.)  537. 

Adair  v.  New  Miver  Company,  11  Ves.  (3)  L.  E.  1  Oh.  24i,  250. 

429  ;  Allen  v.  Donnelly,  5  Ir.  Ch.  Rep.  (4)  Att.-Gen.   v.   Bradford    Canal 

236 ;  see  Foxwell  v.  Webster,  10  Jur.  Navigation   Company,  35  L.  J.  (Ch.) 

(N.  S.)  137.  619 ;  14  W.  E.  579. 

(2)  Galloway  v.   London   (Mayor, 
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Court  of  Equity  would  grant  an  injunction  such  as  the  Court  of      Part  I. 
Law  could  not  award  (1),  -. — — 

39.  Where  after  an  injunction  had  been  granted  restraining  a 
defendant  from  permitting  a  certain  injurious  effect  to  be  produced 
by  a  given  cause  (but  not  otherwise  restraining  any  definite  act), 
and  the  apprehended  injury  took  place ;  but  the  defendants  denied, 
to  the  best  of  their  belief,  that  it  arose  from  the  alleged  cause ; 
the  Court,  in  such  circumstances,  refused  to  treat  the  defendants 
as  contumacious,  until  it  should  have  been  conclusively  determined 
by  a  verdict  at  Law  that  the  injury  complained  of  was  produced  by 
the  cause  assigned  (2). 

40.  Where  the  owner  of  a  ferry  obtained  an  Act  enabling  him  to 
substitute  a  bridge,  and  providing  that  persons  evading  the  tolls  by 
conveying  passengers,  &c.,  across  the  river  within  the  limits  of  the 
ferry,  otherwise  than  by  the  bridge,  should  be  liable  to  penalties,  to 
be  summarily  enforced  by  a  justice,  under  a  distress  warrant,  and 
in  default  of  distress  by  commitment  of  the  offenders  with  an  appeal 
to  the  quarter  sessions,  but  no  order,  &c.,  was  to  be  removed  by 
certiorari,  or  any  suit  or  process,  to  any  Court  of  record  at  West- 
minster ;  and  a  railway  company  afterwards,  having  their  terminus 
within  the  limits  of  the  ferry,  established  steam  boats  for  the 
conveyance  of  their  passengers  across ;  on  a  motion  to  restrain  the 
company  from  so  doing,  Yice-Chancellor  Sir  J.  Wigram  held,  that 
although  the  Act  which  substituted  the  bridge  for  the  ferry  gave 
no  remedy  by  an  action,  yet  if  he,  the  owner,  were  entitled  to 
recover  penalties  against  offenders  de  die  in  diem,  the  Court  would 
protect  him  by  injunction  from  the  infringement  of  his  right,  and 
as  no  action  could  be  brought  under  the  Act,  the  Court  would  not 
simply  leave  the  plaintiff  to  his  remedy  by  distress,  in  order  to  try 
his  legal  right  in  replevin,  but  would  direct  an  issue  to  try  such 
right,  and  not  allow  the  defendant  to  raise  an  objection  at  Law  on 
the  ground  that  the  alleged  wrong  was  done  by  a  corporation. 
But  the  damage  here  being  small  in  amount,  the  Court  would  not 
prejudice  the  legal  question  by  granting  the  injunction,  but  would 
require  an  account  to  be  kept  pending  the  trial ;  for  where  the 

(1)  Waterlow  v.  Bacon,  L.  E.  2  Eq.      424 ;  4  Eailw.  Cas.  81,  aESrmed  30tli 
514 ;  12  Jur.  (N.  S.)  614.  July,  1847. 

(2)  Dawson  v.  Paver,  5  Hare,  415, 
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Part  I.      opiuion  of  the  Court  is  not  clearly  for  or  against  the  plaintiff,  and 

11  there  is  no  danger  of  irreparable  or  very  serious  mischief,  it  will  be 

governed  by  the  balance  of  inconvenience  in  granting  or  refusing 
an  injunction  (1). 

41.  Where  the  corporation  of  Dublin  had  immemorially  been 
seised  of  a  watercourse,  from  which  the  inhabitant  householders  of 
Dublin  had  been  supplied  with  water,  on  certain  payments  made  by 
them  under  contract  or  usage ;  and  by  local  Acts  powers  were  given 
to  the  corporation  to  levy  the  rates  upon  the  inhabitants,  and  raise 
money  on  the  credit  of  the  rates,  for  the  purpose  of  improving  the 
supply  of  water ;  the  House  of  Lords  held,  that  such  rates  could 
not  be  applied,  under  a  resolution  or  by-law  of  the  corporation,  to 
discharge  debts  incurred  before  the  passing  of  the  Acts,  nor  in 
compensation  of  the  services  of  the  mayor  or  treasurer  of  the  cor- 
poration, or  for  salaries  of  new  officers,  nor  in  increase  of  salaries 
of  old  officers;  and  that  the  costs  of  a  former  appeal,  in  which 
the  corporation  were  respondents,  might  be  given  by  the  Court 
below  out  of  the  fund  of  the  rates,  though  not  directed  by  the  order 
made  on  the  appeal  (2). 

42.  Where  there  is  no  original  equity  affecting  the  claim  of  a 
party  to  compensation  under  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  in  respect  of  lands  injuriously  affected,  the 
statute  does  not  create  such  an  equity ;  but  where  there  is  an 
original  equity  affecting  the  claim,  the  statute  does  not  take  it 
away.  Where,  therefore,  an  agreement  for  such  compensation 
has  been  completed  and  carried  out,  and  the  satisfaction  perfected, 
there  is  no  ground  for  the  interference  of  the  Court,  arising  out 
of  the  provision  of  the  statute ;  but  where  the  defendant  has  re- 
ceived the  consideration  for  perfecting  the  satisfaction,  and  refuses 
to  perfect  it,  and  a  case  for  specific  performance  arises,  there  is 
nothing  in  the  statute  to  exclude  the  interposition  of  the  Court. 
And  the  Court  does  not  interfere  by  injunction  to  restrain  parties 
who  insist  that  their  property  has  been  injuriously  affected  within 
the  meaning  of  the  68th  section  of  the  Land  Clauses  Consolidation 
Act  from  prosecuting  their  claim  under  the  Act,  upon  the  mere 

(1)  Cory  V.  Yarmouth  and  Norwich  Oen.,  9  Bli.  (N.  S.)  395  ;  3  CI.  &  F. 
Hailw.  Co.,  3  Ilm-c,  593.  289  ;  Att.-Gen.  v.  Corpm-ation  of  Duh- 

(2)  Corporation  of  Dublin   v.  Alt.-       tin,  2  Hag.  257. 
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ground  that  the  Act  has  not  provided  the  means  of  determining      Pabt  I. 

the  preliminary  question,  whether  the  property  has  been  injuriously  -IZ '. 

affected  or  not  (1).  But  the  Vice-Chancellor,  Sir  G.  J.  Turner,  said, 
whether  the  same  rule  would  apply  to  a  case  in  which  there  are 
several  grounds  of  claim,  some  of  which  have  been  satisfied, 
remained  to  be  determined ;  and  he  said,  that  being  of  opinion 
that  the  plaintiff  had  in  this  case  sufficient  grounds  for  contend- 
ing that  some  at  least  of  the  claims  of  the  defendant  were 
affected  by  a  contract  entered  into  before  the  claims  were  advanced, 
he  thought  the  injunction  must  be  granted  (2).  In  this  case 
the  defendant  T.  claimed  against  the  Duke  of  N.  damages  for 
injury  done  to  his  brewery  by  the  erection  under  the  powers 
of  a  local  and  personal  Act,  which  incorporated  the  Lands 
Clauses  Consolidation  Act,  of  a  new  market  at  S.  The  damages 
claimed,  were,  first,  for  narrowing  a  street  bounding  the  brewery ; 
secondly,  for  temporary  obstruction  of  the  thoroughfare,  and, 
thirdly,  for  obstruction  of  the  access  of  light  and  air,  and  con- 
tracted ventilation.  This  last  damage  did  not  appear  to  have 
been  pressed,  or  discovered,  until  the  new  market  buildings  had 
arisen  to  a  considerable  height,  and  the  defendant  gave  one 
notice,  embracing  all  the  three  heads,  to  proceed  by  arbitration, 
according  to  sects.  25  and  68,  and  there  had  been  a  treaty  for 
compensation  for  the  two  former  heads,  but  it  did  not  appear  to 
have  been  completed  or  carried  out,  and  there  had  been  no  treaty 
for  compensation  as  to  the  third ;  the  Court  held,  that  the  nature 
of  the  compensation  treated  for  being  quite  clear,  the  defendant 
could  be  restrained  by  injunction  from  proceeding  under  the  notice 
he  had  given  (3). 

43.  The  business  of  a  dust  contractor  is  not  a  manufacture,  and  a 
tot-shop  (i.e.  a  place  where  the  dust  and  rubbish  are  sorted  and  pre- 
pared for  other  purposes)  does  not  form  part  of,  nor  is  it  incident 
to,  a  manufactory  within  the  meaning  of  sect.  92  of  the  8  Vict. 
c.  18.  Therefore  where  a  board  of  works,  for  the  purpose  of  con- 
structing a  new  street,  had  given  notice  to  the  plaintiff,  a  dust 

(1)  Following  Sast  and  West  India  1  Mac.  &  G.  216. 

Docks,  &c.,  Railw.  Go.  v.  Gatthe,  3  M.  (2)  Norfolk  {Duke  of)  v.  Tennant, 

&  Gt.  155,  which  overruled  London  and  9  Hare,  745 ;  16  Jur.  398. 

North  Western  Bailw.   Co.  v.   Smith,  (3)  lb. 
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Paet  I.      contractor,  to  take  the  tot-shop  only,  Lord  Chancellor  Westbury 

1  held  (reversing  a  decision  of  Vice-Chancellor  Sir  W.  P.  Wood), 

that   the  plaintiff  was  not  entitled  to  restrain  the  board  from 
taking  that  part  without  taking  the  whole  of  the  premises  (1). 

44.  Where  a  suit  is  instituted  on  the  authority  of  a  case,  and  the 
doctrine  upon  which  the  same  was  founded  has  been  since  got  rid  of, 
the  plaintiff  is  entitled  to  have  his  bill  dismissed  without  costs  (2). 
Tliia  Court  45.  The  Court  of  Chancery  will  restrain  by  injunction  the  pro- 

an  action^™  ceeding  in  an  action,  in  cases  where  the  rights  of  the  parties  thereto, 
^^?^^  *f  til  ^^  reference  to  the  subject-matter  of  the  action,  are  being  deter- 
part  ies  thereto  mined  in  a  suit  in  Chancery.  And  where  L.  &  G.  were  in  June, 
tenninedin  1870,  Owners  of  a  ship  sailing  from  Bombay  to  Liverpool,  having 
ancery.  ^^  board  (among  other  things)  162  bales  of  cotton,  shipped  by 
H.  &  Co.,  of  Bombay,  and  the  master  of  the  ship  signed  bills  of 
lading  for  the  cotton  in  favour  of  H.  &  Co.  or  order,  and  the  bills 
of  lading  were  afterwards  indorsed  by  H.  &  Co.  to  the  Comptoir 
d'JEscompte  de  Paris ;  and  in  September,  1870,  C.  &  P.,  merchants 
at  Bombay,  filed  their  bill  in  Chancery  against  L.  &  G.  and  other 
persons  interested,  claiming  to  be  entitled  to  the  cotton,  and  ob- 
tained an  injunction  restraining  the  defendants  from  parting  with 
the  cotton;  and  in  November,  1870,  the  bill  was  amended  by 
alleging  that  the  bills  of  lading  had  been  hypothecated  with  the 
Comptoir  d'Escompte  de  Paris,  and  by  adding  the  Comptoir  d'Es- 
compte  de  Paris  as  defendants  j  and  about  the  same  time  the 
Comptoir  d'Escompte  de  Paris  commenced  an  action  for  damages 
agaiQst  L.  &  G.  for  the  non-delivery  of  the  cotton,  and  L.  &  G. 
filed  their  bill  to  restrain  the  Comptoir  d'Escompte  de  Paris  from 
proceeding  in  the  action ;  upon  a  motion  by  L.  &  G-.  in  the  terms 
of  the  prayer  of  the  bill,  Vice-Chancellor  Sir  J.  Bacon  held,  that 
as  the  rights  of  all  parties  were  being  determined  in  the  Court  of 
Chancery,  the  injunction  ought  to  go  (3). 

46.  Where  an  injunction  would  inflict  great  injury  on  the  defen- 
dant, and  a  delay  in  granting  it  would  cause  little  or  no  loss  to  the 

(1)  Eeddin  v.  Metropolitan  Board  of      Company  v.  Hitchins,  1  De  G.  M.  & 
Works,  4  Do  G.  P.  &  J.  532 ;  31  L.  J.      G.  161. 

(Oh.)  660  ;    10  W.  R.  764 ;    7  L.  T.  (3)  Laing  v.  Zeden,  19  W.  E.  273 ; 

(N.  S.)  6.  40  L.  J.  (Ch.)  155. 

(2)  Sutton    Harbour    Improvement 
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plaintiff,  the  Court  will  not  grant  it  on  an  interlocutory  application ;      ^^^^Jj^ 
but  will  direct  the  motion  to  stand  over  till  the  hearing  (1).  

47.  Where  A.,  a  minor,  accepted  a  bill  for  £600,  drawn  by  W.,  The  jurisdie- 
who  discounted  it  with  D.,  and  received  all  the  proceeds,  and  A.  Court  over  un- 
subsequently  applied  to  D.  for  an  advance,  which  D.  agreed  to  give  bargains  is  not 
upon  the  terms  that  the  £600  bill  should  be  taken  up,  and  that  the  ^'^^^^J^l^^^ 
new  bill  should  be  accepted  by  B.,  a  brother  of  A.,  and  twenty-six  usury  laws, 
years  old ;  and  B.  accordingly  accepted  a  bill  for  £1500,  of  which  31  Vict.  c.  4, 
£574  only  was  advanced  to  A.,  and  the  remainder  being  made  up  jevertionary 
of  £700  for  the  old  bill  and  interest,  and  £226  for  discount  and  interests. 
commission ;  and  other  similar  transactions  took  place,  the  old  bills 
being  taken  up  and  new  bills  given ;  and  B.  finally  gave  D.  a 
charge  for  £3800  on  his  reversionary  interest  in  a  sum  of  £30,000 ; 
Lord  Chancellor  Hatherley  held  (afSrming  a  decision  of  Vice-Chan- 
cellor  Sir  J.  Stuart),  that  as  B.  was  not  informed,  upon  accepting 
the  £1500  bill,  that  the  bill  for  £600  was  invalid,  the  subsequent 
transactions  based  upon  it  could  not  stand,  and  the  charge  must 
stand  good  only  for  the  money  actually  advanced  to  A.  and  B.,  with 
interest  at  5  per  cent ;  and  that  the  repeal  of  the  Usury  Laws  has 
not  prevented  relief  being  given  in  cases  of  unconscionable  bargains, 
nor  does  the  31  Vict.  c.  4,  as  to  dealings  with  reversionary  interests, 
affect  its  jurisdiction  in  such  cases  (2) ;   and  that  an  exorbitant 
rate  of  interest  agreed  to  be  paid  by  a  young  and  needy  man  on  the 
security  of  property  in  reversion,  held  by  an  indefeasible  title,  is 
unfair  dealing  within  the  31  Vict.  c.  4. 

48.  Where,  by  an  Act,  commissioners  were  incorporated,  and  a  The  Court  will 
district  was  defined ;  and  the  commissioners  were  empowered  to  misstouers  for 

cause  to  be  paved,  drained,  and  otherwise  improved,  the  town  and  V^'^^S'  &o-; 

.  .  .       .  ,  froi'i  applying 

township  comprised  in  the  district,  and  to  be  the  surveyors  of  moneys  pio- 

highways  within  the  same,  and  keep  the  same  in  repair ;  to  "  do  towards  pro-  ' 

all  acts,  matters,  and  things,  for  promoting  the  health,  comfort,  and  to°extfnd  their 

convenience  of  the  inhabitants  "  of  the  district,  which  they  might  (iistnot. 

deem  or  consider  necessary,  and  for  that  purpose  to  exercise  all 

the  powers  vested  in  them  by  the  Act  and  the  Acts  incorporated 

(1)  Wells  V.  Attenlorough,  19  W.  R.  23  L.  T.  (N.S  )  447 ;  Chappie  v.  MaJion, 
4G5.  Ir.  R.  5  Bq.  225  ;  et  vide  Miller  v.  Cook, 

(2)  Tyler  v.  Yates,  L.  R.  6  Cli.  665  ;  L.  R.  10  Eq.  641 ;  18  W.  R.  1061 ;  22 
19  W.  R.  118,  909  ;  L.  R.  11  Eq.  265  ;  L.  T.  (N.  S.)  740. 
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Part  I.      therewith,  amongst  which  were  the  CompaBies  Clauses  Act  and  parts 

°^''™" L  of  the  Towns  Improvement  Clauses  Act,  1847,  the  Court  granted  an 

injunction  to  restrain  the  commissioners  from  applying  any  moneys 
produced  by  rates  towards  the  promotion  of  a  bill  in  Parliament, 
the  object  of  which  was  to  obtain  an  extension  of  their  district  (1). 
Injunction  49.  Where  guardians  of  the  poor,  wrongfully  claiming  a  right 

against  guar-  of  ^^J  to  their  relieving-ofScc  over  the  plaintiff's  land,  invited 
t'T^tr^n*"'  paupers  to  come  that  way  for  relief,  the  trespass  by  the  paupers 
them,  their      causing  scrious  injury  to  the  plaintiffs,  an  injunction  was  granted 

agents,  &c.,  .  , .  ,     . 

trespassing  on  to  restrain  the  guardians,  their  servants,  workmen,  and  agents,  from 
^^  '  trespassing  (2).     In  considering  the  injury,  the  possible  as  well  as 

the  actual  use  of  the  injured  premises  will  be  regarded  (3). 
Chancery  in  50.  The  Court  of  Chancery  in  England  has  no  power  to  restrain 
not^re"train  ^n  Irish  creditor  from  proceeding  to  recover  his  claim  against  the 
Iri^  orecUtor  ggj-g^^g  qJ  g^jj  intestate  deceased  debtor,  domiciled  and  leaving  pro- 
ing  against  perty  in  Ireland  ;  an  Irish  creditor  cannot  be  compelled  to  prove 
ceased  intes-  his  claim  in  England,  and  to  forego  his  rights  to  recover  in  Ireland, 
and  leaving  ^^  being  in  no  privity  with  the  English  suit  (4). 
property  m  gj.  In  Turner  v.  Bingwood  Highway  Board  (5),  Vice-Chancellor 

Sir  W.  M.  James  said  that  this  Court  had  no  jurisdiction  to  restrain 

a  trespass  which  did  not  amount  to  waste. 

52.  The  Court  has  no  jurisdiction  to  restrain  a  plaintiff  from 
taking  proceedings  to  enforce  a  judgment  in  his  favour,  on  the 
ground  that  the  action  was  brought  under  circumstances  amount- 
ing to  the  common  law  offence  of  maintenance  (6),  nor  will  the 
Court  interfere  with  the  taxation  of  costs  in  an  action  on  the  ground 
that  a  party  is  charging  for  costs  which  he  has  never  incurred. 
Such  a  matter  is  within  the  exclusive  jurisdiction  of  the  Courts  of 
Common  Law  (7). 

53.  Where  bills  of  exchange,  of  which  the  plaintiffs  in  London 
claimed  to  be  the  owners,  had  been  sent  to  New  York  to  A.,  who 
had  undertaken  as  agent  to  collect  the  moneys  due  upon  them,  and 

(1)  Att.-Oen.    V.     West   Eartlepool  (3)  lb. 

Improvement     Commissioners,    L.    E,  (4)  5row)ie  v.  iJoJer^s,  19  W.  E.  115. 

10  Eq.   152 ;  22  L    T.  (N.  S.)  510 ;  (5)  18  W.  E.  424. 

39  L.  J.  (Ch.)  624 ;  18  AV.  E.  685.  (6)  JElborough  v.  Ayres,  18  W.  E. 

(2)  Ardle}/  v.  St.  Pancras  (Quardi-  913 ;  39  L.  J.  (Ch.)  601 ;  23  L.  T. 
cms),  39  L.  J.  (Ch.)  871.  (N.  S.)  68. 

(7)  lb. 
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had  there  got  into  the  possession  of  B.,  who  took  proceedings  upon      Part  I. 

.          ■          A                 -.11                 ■    ,      J^                     -2?  Chaptek  IX. 
them  in  an  American  Court,  and  had  come  into  the  possession  oi 

0.  in  England  by  virtue  of  a  commission  issuing  out  of  such  Court, 
for  the  purpose  of  taking  evidence  in  such  proceedings ;  and  the 
plaintiffs,  alleging  that  the  bills  of  exchange  came  into  the  posses- 
sion of  B.,  and  subsequently  into  that  of  B.  and  C,  by  a  breach  of 
duty  on  the  part  of  A.  towards  the  plaintiffs,  prayed  that  the  de- 
fendants might  be  ordered  to  bring  into  Court,  or  to  deposit  the 
bills,  as  the  Court  might  direct,  and  for  an  injunction  to  restrain  the 
defendants  from  negotiating  the  bills ;  Vice-Chancellor  Sir  J.  Stuart 
held,  that  there  was  no  precedent  for  any  such  jurisdiction  as  he 
was  asked  to  exercise,  and  •  that  it  would  be  interfering  with  the 
action  of  the  American  Court,  and  a  violation  of  the  principles  of 
the  administration  of  justice,  and  that  the  complaint,  if  any,  should 
be  asserted  in  the  American  Court  (1). 

54.  Where  a  railway  company  contracted  by  letter  to  purchase 
lands  on  certain  conditions,  one  of  which  being  unperformed  the 
vendor  brought  ejectment,  and  the  company  filed  a  bill,  and  moved 
to  restrain  that  action,  the  company  refusing  to  undertake  to  abide 
by  any  order  the  Court  might  make  if  judgment  was  given,  the 
injunction  was  refused  (2). 

55.  The  Court  will,  in  a  case  where  the  legal  right  is  alone  in 
question,  coupled  with  facts  which  amount  to  a  qualified  consent 
and  acquiescence,  award  damages  instead  of  granting  an  injunction 
to  restrain  the  proceeding  by  a  railway  company  with  works  which 
have  done  and  might  do  further  damage  to  a  neighbouring  land- 
owner (3).  Where,  therefore,  a  railway  company  had  trespassed  on 
the  plaintiff's  land  by  removing  his  boundary  wall,  and  was  pro- 
ceeding to  build  another  wall,  partly  on  his  and  partly  on  their 
own  land,  Vice-Chancellor  Sir  G.  M.  Giffard  directed  an  inquiry  in 
chambers  to  assess  the  amount  of  damage  done,  having  previously 
refused  an  application  for  an  injunction  to  restrain  the  rebuilding 
of  the  wall  (4). 

(1)  London      and     Mediterranean      Eailw.    Co.    v.     Churchill,   18   L.   T. 
Bank  {Limited)  v.  Strutton,  18  W.  R.      (N.  S.)  17. 

107  ;  21  L.  T.  (N.  S.)  415.  (3)  Lockwood  v.  London  and  Nvrth 

(2)  Salisbury  and  Dorset  Junction       Western  Itailv).  Co.,  19  L.T.(]Sr.  S.)  68. 

(4)  lb. 
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Pakt  1.  56.  In  Hughes  v.  Chester  and  Holyhead  Railway  Company  (IV 

1  Lord  Justice  Turner  said  that  an  Act  of  Parliament  which  interferes 

iutofererwUh  ^^^'^  private  rights  and  private  interests  ought,  according  to  all  the 

private  rights  decisions  upon  the  subject,  to  receive  a  strict  construction  so  fer 

and  interesta  ,  .  . 

ougiit  to  re-     as  those  rights  and  interests  are  concerned. 

OPT  Vfi  ft  R^Tlpf" 

construction.  57.  In  Emperor  of  Austria  v.  Bay  and  Kossuth  (2),  Lord  Chan- 
cellor Campbell  said  that  he  conceived  that  this  Court  had 
jurisdiction  by  injunction  to  protect  property  from  that  which,  if 
completed,  would  give  a  right  of  action,  and  that  he  by  no  means 
said  that  in  every  such  case  an  injunction  might  be  demanded  as 
of  right,  but  that  if  the  party  applying  was  free  from  blame,  and 
promptly  applied  for  relief,  and  shewed  that  by  the  threatened 
wrong  his  property  would  be  so  injured  that  an  action  for  damages 
would  be  no  adequate  redress,  the  injunction  would  be  granted ; 
and  that,  although  an  action  arising  purely  ex  delicto  for  an  injury 
to  property  might  not  have  been  brought  by  a  foreign  sovereign 
against  an  English  subject  in  an  English  Court,  on  principle  he 
could  not  doubt  that  such  an  action  would  be  maintainable. 

58.  Where  a  husband  procured  his  marriage  vrith  a  minor  to  be 
solemnized  by  a  licence,  contrary  to  the  provisions  of  the  Marriage 
Act  of  1823,  4  Greo.  4,  c.  76,  by  falsely  swearing  to  certain  matters 
to  which  he  was  required  by  the  Act  personally  to  swear,  he  will- 
fully and  knowingly  so  swearing,  and  thereby  incurred  a  forfei- 
ture of  all  such  estate,  right,  title,  and  interest  as  should  then  have 
accrued,  or  should  thereafter  have  accrued  to  him  by  force  of  the 
marriage ;  and  immediately  before  the  marriage  the  wife  was  en- 
titled absolutely  to  a  sum  of  stock  outstanding  in  trustees,  and  she  was 
also  entitled  to  certain  reversionary  interests  in  stock  expectant  on 
the  death  of  her  mother ;  the  fund  in  possession  being  small,  Vice- 
Chancellor  Sir  J.  Bacon,  upon  an  information  praying  (inter  alia) 
an  injunction  to  restrain  the  trustees  from  dealing  with  the  funds, 
instead  of  ordering  a  settlement,  after  declaring  the  forfeiture, 
directed  the  trustees  to  transfer  the  residue  of  the  fund  into  Court, 
and  declared  the  trusts  thereof  (3). 

(1)  8  Jur.  (N.  S.)  221 ;    31  L.  J.  (2)  3  Do  G.  F.  &  J.  217 ;  7  Jur. 

(Uh.)  07.  (N.  S.)  639  ;  30  L.  J.  (Ch.)  690. 

(3)  Att.-Gen.  v.  Clements,  L.  li.  12  Eq.  32. 
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PAET   II. 

OF  INJUNCTIONS  TO  STAT  PEOCEBDINGS  IN  COURTS  OF  LAW 
AND  OTHER  COURTS. 


INTEODUCTION. 

Wherever  a  party  by  fraud,  accident,  or  otherwise,  has  an 
advantage  in  proceeding  in  a  Court  of  ordinary  jurisdiction,  which 
must  necessarily  make  that  Court  an  instrument  of  injustice,  and 
it  is  therefore  against  conscience  that  he  should  use  the  ad- 
vantage ;  in  such  cases,  to  prevent  a  manifest  wrong.  Courts  of 
Equity  interpose  by  restraining  the  party  whose  conscience  is  thus 
bound  /rom  using  the  advantage  he  has  improperly  gained :  and 
upon  these  principles,  bills  to  restrain  proceedings  in  Courts  of 
ordinary  jurisdiction  are  of  frequent  occurrence  (1).  An  injunc- 
tion, where  its  object  is  to  restrain  proceedings  in  another  Court, 
is  directed  only  to  the  parties ;  it  neither  assumes  any  superiority 
over  the  Court  in  which  they  are  proceeding,  nor  does  it  deny  its 
jurisdiction,  but  is  granted  on  the  sole  ground,  that  from  certain 
equitable  circumstances,  of  which  the  Court  that  issues  it  has 
cognizance,  it  is  against  conscience  for  the  party  to  proceed  in 
the  cause  (2). 

(1)  Mitf.  PI.  150, 5th  Ed.  (2)  Eden,  Inj.  4. 
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CPIAPTEE   I. 

Jurisdiction. 


Part  If. 


The  Court  of       1.  The  Court  of  Chancery  has  iurisdiction   to  stay   the  pro- 

Chancery  can  .  n/^/i\T<-i         ■ 

restrain  pro-    ceedmgs  01  parties  m  a  foreign  Court  (1).     If  the  circumstances 

fordgif  Oour^  of  ^  case  are  such  as  would  make  it  the  duty  of  a  Court  of  Equity 

"ould'r  ^t^^ ™  *^^®  country  to  restrain  a  party  from  instituting  proceedings 

proceedings  in  jn  another  Court  here,  they  will  also  warrant  it  in  imposing  on 

this  country,  .  .  .„ 

it  would  in  a  him  a  Similar  restraint  with  regard  to  proceedmgs  in  a  foreign 

foreign  Coui^.  ^^^^^^2). 

2.  The  fact  of  a  foreigner  having  property  in  this  country 
enables  a  Court  of  Equity  here  to  make  effectual  an  injunction 
issued  to  him.     But  in  the  case  of  a  foreigner  who  seeks  no  assis- 
tance from  the  Court  here,  the  issuing  of  such  injunction  ought 
clearly  to  be  shewn  to  be  required  as  conducive  to  justice  (3). 
When  there  is      3.  When  there  is  a  plain  equity  in  favour  of  an  injunction,  and 
in  favour  of  an  the  representatives  of  the  real  and  personal  property,  who  seek  it, 
and'thfe'repre-  ^^®  ^^  *^^^  Country,  the  Court  will  grant  it,  and  restrain  pro- 
sentatives  of    ceedings  in  the  Court  of  a  foreign  country ;  and  in  such  a  case  the 

the  real  and  ,    i      .,  .,  -It,-, 

personal  pro-  Court  will  decide,  upon  a  consideration  of  all  the  circumstances, 
seek  it  are  in  ^^^  require  parties  here  to  take  or  direct  such  steps  in  a  foreign 
thef Court'^^ill  C^ourt  as  the  ends  of  justice  require ;  but  the  particular  prori- 
grant  it.  sions  of  the  foreign  law  applicable  to  a  transaction,  proceedings  as 
to  which  in  a  foreign  Court  are  thus  restrained,  must  not  be  dis- 
regarded (4). 

4.  A  company  was  chartered  in  Scotland  for  the  manufacture 
of  iron.  Its  manufactory  and  chief  office  of  management  were 
there;  it  had  agents  for  the  sale  of  the  goods  in  different  parts 
of  Scotland  and  England,  and   it  possessed  real  estate   in  both 

(1)  Lord  Foriarlington  v.   Soully,  (2)  Curron  Iron   Comjiany  v.  Mac- 

3  My.  &  K.  104.  larcn,  G  H.  L.  C.  41G. 

(3)  lb.  (4)  lb. 


JDEISDICTION.  ■  1055 

countries.     A.,  a  large  shareholder  in  the  company,  and  possessed     Pakt  II. 
of  real  and  personal  property  in  England  and  Scotland,  was  the L 


company's  agent  for  the  sale  of  goods  in  London,  and  was  domi- 
ciled here.  When  he  died,  he  made  a  will  in  the  English  form, 
and  appointed  as  his  executors  persons  who  were  resident  in  both 
countries ;  his  heir  was  one  of  these  persons,  and  was  also  the 
person  who  succeeded  him  in  the  London  agency  of  the  company. 
Probate  of  the  will  was  taken  out  in  England,  and  such  of  the 
executors  as  thought  fit  to  apply  to  the  Scottish  Court  were, 
according  to  the  Scotch  law,  confirmed  in  the  execution  of  the 
will.  An  administration,  suit  was  instituted  in  the  Court  of 
Chancery  in  England  by  the  executors  and  trustees  of  A.,  and 
the  usual  order  for  a  general  account  of  the  debts  and  assets  ' 
made.  After  the  date  of  this  order,  the  company  took  proceed- 
ings in  the  Scotch  Courts  against  the  real  and  personal  estate  of 
the  testator  in  Scotland.  Notice  of  an  injunction,  at  the  suit  of 
the  executors,  was  served  on  the  company's  agent  in  London,  and 
on  the  company's  manager  in  Scotland;  the  company  did  not 
appear,  and  the  injunction  was  issued.  The  company  then  moved 
to  dissolve  the  injunction.  No  order  was  made ;  but  it  was  held 
by  the  House  of  Lords  (Lord  St.  Leonards  dissentiente),  that  the 
injunction  could  not  be  maintained ;  and  upon  a  second  bill  being 
filed  in  this  country  by  the  executors  and  trustees  of  A.  against 
the  Scotch  company  for  discovery  of  the  dealings  and  transactions 
between  the  company  and  the  testator,  there  being  conflicting 
evidence  as  to  whether  it  would  be  more  convenient  to  take  the 
accounts  in  this  country  or  in  Scotland,  a  motion  in  both  suits  to 
restrain  the  Scotch  company  from  proceeding  in  their  suit  in 
Scotland,  was  refused  with  costs  (1).  But  the  Court  has  the  ThisOourthas 
power,  and  under  the  circumstances,  in  Bushhy  v.  Munday  (2),  an  proceedings  In 
injunction  was  granted,  to  stay  proceedings  in  the  Court  of  Session  S<'°''^'^°<^- 
in  Scotland.  In  Kennedy  v.  Gassillis  (3),  an  injunction  granted  to 
restrain  proceedings  in  the  Court  of  Session  in  Scotland  was  also 
dissolved  under  the  circumstances. 

5.  In  a  question  on  the  effect  of  a  contract  in  the  circumstances 

(1)  Madaren  v.  Stainton,  Maclaren         (2)  5  Madd.  297. 
or  Stainton  v.  Garron  Company,  2  Jur.         (3)  2  Sw.  313  ;  v.  S.  C,  ante,  p.  101.5. 
(N.  S.)  49  ;  vide  S.  C.  1011,  ante. 
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Part  II. 
Ohapteh  I. 


Equity  will 
interpose  by 
injunction, 
although  the 
Court  of  Law 
could  advert 
to  the 
equities. 


of  the  case,  where  the  Court  had  concnrrent  jurisdiction  with 
_  a  Court  of  Law,  and  had  assumed  such  jurisdiction  by  interfering 
to  protect  the  rights  of  the  parties,  the  Court  restrained  the 
parties  to  the  contract  from  bringing  actions  at  Law  founded  on 
the  facts  with  regard  to  which  the  Court  had  interfered,  and  in 
which  actions  the  same  question  of  the  legal  effect  of  the  agree- 
ment, and  in  the  circumstances,  would  necessarily  arise  (1).  This 
was  a  suit  to  carry  iato  effect  an  agreement  by  giving  the  plain- 
tiff relief  in  respect  of  a  breach  of  the  agreement  by  the  de- 
fendants, and,  at  the  same  time,  on  the  ground  of  such  breach,  to 
remove  them  from  an  office  of  trust  and  confidence  which  they 
held  by  virtue  of  the  agreement,  and  to  appoint  other  persons  to 
such  office ;  and  the  Court,  considering  the  plaintiffs  entitled  to  the 
relief  sought,  restrained  the  defendants,  by  interlocutory  order, 
from  prosecuting  actions  at  Law  against  the  plaintiffi  under  the 
agreement  to  recover  damages  for  removing  the  defendants  from 
such  office ;  and  in  this  case  the  Court,  on  an  interlocutory  appli- 
cation, appointed  a  ship's  husband,  at  the  suit  of  some  of  the  part 
owners  of  a  ship,  as  against  the  others,  who  were,  under  a  con- 
tract, ship's  husband  as  well  as  part  owners  (2). 

6.  Although  the  Court  of  Chancery  has  jurisdiction  to  grant  an 
injunction,  at  the  suit  of  the  assignees  of  a  bankrupt,  to  restrain 
the  obligee  under  a  heritable  bond,  executed  by  the  bankrupt 
before  his  bankruptcy,  from  proceeding  in  the  Court  of  Session  in 
Scotland  to  obtain  payment  of  his  'debt  out  of  a  real  estate  in 
Scotland  belonging  to  the  bankrupt  at  the  date  of  the  bond,  and 
thereby  charged  with  the  debt ;  it  will  not  exercise  that  jurisdic- 
tion if  the  circumstances  of  the  case  render  its  interference 
unadvisable ;  as,  if  the  question  between  the  parties  might,  upon 
the  whole,  be  more  conveniently  litigated,  and  with  a  more  con- 
clusive result,  there  than  here  (3). 

7.  Equity  will  interpose  by  injunction,  although  the  Court  of 
Law  might,  from  the  form  of  action,  advert  to  the  equities  of  the 
parties  (4). 


(1)  Brenan  v.  Preston,  10  Hare,  331. 

(2)  lb. ;  vide  S.  C.  p.  410,  ante. 

(3)  Jones  v.  Qeddes,  1  Ph.  724 ;  14 
Sim.  606;  v.  S.  C.  p.  1013,  ante. 


(4)  Menx  v.  Smith,  1  M.  D.  &  De 
G.  396;  2  M.  D.  &  De  G.  315,  789; 
11  Sim.  410;  V.  S.  C.  ante,  p.  562. 
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8.  It  is  not  of  itself  a  sufficient  ground  to  obtain  an  injunction     Part  II. 

in  this  Court  to  restrain  proceedings  on  a  matter  in  the  King's 1 

Bench  in  England,  that  an  iniunction  has  been  granted  on  an  It  is  not  suffi- 

•'  °.  cient  to  re- 

. interlocutory  application  in  the  Court  of  Chancery  jn  Ireland,  to  strain  pro- 
restrain  proceedings  at  Law  there ;  but  a  iinal  judgment  may  be  (here^That  an 
different  (1)  interlocutory  injunction  has  been  granted  in  Ireland. 

9.  Where  a  reference  has  been  made  under  the  9  &  10  Will.  3,  Tiiere  is  no 
c.  15,  that  is,  of  matters  out  of  Court,  and  the  submission  has  been  Equity  to 
made  a  rule  of  a  Court  of  Law,  there  is  no  jurisdiction  in  Equity  by  a^o'XtTr  "^ 
injunction  to  stay  process  of  the  Court  of  Law  upon  the  award  (2).  Law  upon  an 

10.  If  an  administrator,  having  entered  into  the  usual  bond  in  matters  out  of 
the  Prerogative  Court  to  exhibit  an  inventory  within  a  limited  juie  of  Court 
time,  &c.,  allowed  time  to  elapse  without  exhibiting  an  inventory,  wnro'  *  ]k 
and  a  creditor  put  the  bond  in  suit  in  the  name  of  the  arch- 
bishop, the  Court  would  grant  the  administrator  an  injunction  on 

the  terms  of  his  giving  judgment  in  the  action,  which  was  to 
stand  as  a  security  for  the  costs  at  Law  and  in  Equity  (but  not  for 
the  debt),  and  amending  the  bill  by  submitting  to  account  (3). 

11.  The  general  rule  is,  that  where  a  person  has  two  funds  to  The  general 

,    ,  T  ii  1  ■   1  i     •  •j.T.  I.-       rule  is, that  a 

resort  to,  and  another  person  has  some  rights  m  common  with  nim  person  having 
on  one  of  the  funds,  but  no  right  on  the  other,  the  latter  has  a  *^°  i^^As,  can 

'  °  '  be  restrained 

right  to  restrain  the  former  from  proceeding  against  that  fund  by  another 

which  is  alone  liable  to  his  debt  until  the  other  be  exhausted  (4).  of  them,  from 

But  where,  under  Forfeiting  Acts,  the  loyalists'  estates  in  America  ^gainttthat 

were  to  be  sold  for  the  payment  of  debts,  it  was  nevertheless  held,  °°®'  ™*i^  *''^ 

,    ,  ,  .  other  IB  ex- 

that  this  was  no  ground  for  an  injunction  to  restrain  an  action  in  hausted. 

England  on  a  bond  (5).  In  this  case  the  plaintiff  was  a  British 
subject,  resident  in  America,  who,  during  the  American  war, 
adhered  to  the  British  government.  After  the  declaration  of  in- 
dependence of  the  United  States,  his  property  in  those  States 
was  confiscated,  subject  to  the  claims  of  his  creditors.  Previously 
to  the  breaking  out  of  the  war  he  was  indebted,  by  bond,  to  the 
testator  of  the  defendant,  who  died  before  the  Act  of  Confiscation 

(1)  Ball  V.  Storie,  1  S.  &  S.  210.  dale (Lord)v.  Littledale,  2  Ves.  J.  451. 

(2)  Nichols  M.Eoe, '6  TAy.SsK.iZl;  (3)   Thomas  v.  Archhishop  of  Can- 
5  Sim.  156,  vide  S.  C.  p.  622,  ante ;      terlury,  1  Cox,  399. 

Owinett  V.  Bannister,   14:  Ves.  530;  (4)  Lanoy  y.  DuJce  of  Athol,  2  Atk. 

Nichols  V.  Chalie,  14  Ves.  267 ;  Hard-      446 ;  Aldrich  v.  Cooper,  8  Ves.  388. 
ing  V.  Wickham,  2  J.  &  H.  676 ;  Lons-  (5)  Kempe  v.  Antill,  2  Bro.  C.  C.  11. 
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Part  1 1,     passed,  leavine;  the  defendant  his  executor.    The  defendant,  in- 

_  stead  of  resorting  to  the  special  fund  set  apart  by  the  American 

government  for  the  payment  of  his  debt,  came  to  this  country, 
and  then  brought  his  action  upon  the  bond ;  whereupon  the  plain- 
tiff filed  his  bill  for  an  injunction.  The  Act  of  Confiscation  did 
not,  in  terms,  make  any  distinction  between  creditors  well  or  ill- 
affected  to  America;  but  it  appeared  by  the  answer  that  the 
defendant,  having  taken  part  against  the  Americans,  had  become 
as  obnoxious  as  the  plaintiff,  and  was  obliged  to  quit  that  country, 
where  he  believed  that  his  estates  had  been  since  confiscated,  and 
himself  declared  guilty  of  high  treason.  Although,  therefore, 
there  appeared  no  strictly  legal  objection  to  his  resorting  to  the 
fund  specially  made  liable  by  the  American  government,  it  seems 
clear  that  the  same  events  which  made  the  plaintiffs  property 
liable,  made  it  practically  impossible  for  the  defendant  to  resort  to 
it  as  a  fund  for  payment.  In  Peters  v.  Ervmg  (1),  Lord  Chan- 
cellor Thurlow  dissolved  an  injunction  against  proceeding  at  Law 
on  a  bond,  expressly  on  the  ground  of  the  defendants  not  knowing 
of  the  debtor's  property  in  America  until  the  filing  of  the  biU, 
but  expressed  an  opinion,  that  if  the  creditor  could  bond  fide 
obtain  anything  in  America  he  ought  to  do  so.  In  a  subsequent 
case  (2),  the  same  Judge  repeated  and  applied  the  doctrine  thus 
pointed  at.  In  this  case  it  appeared  that  one  of  the  defendants, 
who  claimed  under  a  bond  creditor  of  the  plaintiff,|having  applied 
to  the  commissioners  appointed  by  the(  American  government  to 
determine  claims  upon  confiscated  property,  such  commissioners 
had  refused  to  adjudicate,  and  had  referred  him  to  the  American 
legislature ;  but  he  had  not  applied  to  that  legislature,  believing 
that  such  application  would  be  wholly  useless.  The  greater  part 
of  these  facts  appearing  by  the  answer  of  one  of  the  defendants, 
who  was  the  attorney  of  the  principal  defendant,  the  Lord  Chan- 
cellor granted  an  injunction ;  the  Master  of  the  Rolls,  Sir  L. 
Kenyon,  who  assisted  him,  concurring ;  and  at  the  hearing  of  the 
cause  the  Lord  Chancellor  said  he  was  still  of  the  same  opinion 
as  he  was  before,  as  to  the  equity  in  general ;  his  Lordship  said : 
"  If  a  creditor  here  had  a  fund  in  a  public  treasury  provided  for 

(1)  3  Bro.  C.  C.  54. 
(2)  Wright  v.  Nuit,  3  Bro.  C.  C.  326 ;  1  H.  Bl.  137. 
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payment  of  his  debt,   and  would  notwithstanding  pursue  the    ^^^'^^^■^ 

debtor  personally,  it  would  be  the  most  unconscientious  case  pos-  — — 

sible."  The  principle  of  Wright  v.  Nuii,  although  supported  by 
the  authority  of  Lord  Loughborough,  in  a  case  at  Law  where  the 
same  sort  of  question  arose  (1),  has  been  disapproved  by  Lord 
Eldon  in  a  later  case,  which  related  to  the  same  estate  as  the  case 
of  Wright  v.  Nutt,  and  in  which  the  circumstances  were  nearly  the 
same  (2).  In  that  case  his  Lordship,  referring  to  those  autho- 
rities, said:  "This  is  a  question  of  great  importance,  and  if  I 
found  myself  bound  to  decide  this  cause  not  upon  the  facts,  but 
upon  the  principle  laid  down  in  the  authorities  to  which  I  am 
referred,  admitting  the  facts  formed  a  ground  for  the  application 
of  that  principle,  I  should  have  been  obliged  to  express  a  different 
opinion  from  all  those  authorities,  much  as  I  respect  them.  I 
should  certainly  have  thought  it  my  duty  to  consider  the  case 
very  much  before  I  should  have  permitted  myself  to  express 
that  contradiction  of  authority  ;''  and  further  on,  he  said :  "  Is  it 
the  law,  that  under  such  circumstances  the  personal  liability  of 
the  debtor  is  taken  away  ?  That  is  not  contended.  It  must  be 
founded  upon  the  law  of  nations,  I  presume.  Is  it  the  law,  that 
under  such  circumstances  the  remedies  resulting  out  of  that 
liability  shall  be  restrained  by  confining  the  remedies  to  particular 
funds,  or  by  confining  them  altogether  as  to  the  person,  till  the 
creditor  has  had  recourse,  not  to  all  the  funds  of  the  debtor,  but 
to  some  of  his  funds,  which  funds  in  the  original  constitution  of 
the  debt,  and  the  transaction  forming  the  relation  of  debtor  and 
creditor,  the  debtor  did  not  propose,  nor  the  creditor  receive,  as 
the  funds  to  be  charged  by  the  contract  with  that  debt ;"  and  he 
said,^ "  I  am  of  opinion  that  if  the  principles  laid  down  in  that 
judgment  were  clearly  right,  the  facts  of  this  case  do  not  bring  it 
within  the  reach  of  those  principles.  They  all  concur  that  the 
creditor  must  have  the  clear  means,  and  it  must  be  shewn  that  he 
has  the  clear  means,  of  making  his  demand  effectual."  And  that 
it  was  not  clear  that  the  creditor  had  such  clear  means,  that  he 
was  one  of  the  well-affected  (to  the  government  of  America) ;  that 
he  could  have  had  recourse  to  the  fund  (3). 

(1)  FolKott  V.  Ogden,  1  H.  Bl.  123.      727,  731,  736. 

(2)  Wright  V.  Simpson,  6  Ves.  714,  (3)  v.  Drewry,  Inj.  57  ;  Kerr,  Inj.  69. 
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Part  II.         12.    Whilst  suits  were  depending  in  the  Court  of  Chancery, 

1  the  plaintiffs  indicted  the  defendant's  agent  at  the  sessions,  where 

they  themselves  were  judges,  for  a  breach  of  the  peace,  an  order 
was  made  to  restrain  the  plaintiffs  from  proceeding  at  the  sessions 
till  the  hearing  of  the  cause  and  further  order ;  at  the  same  time 
the  Court  held  that  there  was  no  restraining  power  over  criminal 
prosecutions  in  this  Court,  but  the  Attorney-General  will,  of  course, 
grant  a  nolle  prosequi  to  a  criminal  prosecution  where  an  action  of 
trespass  will  lie  ;  and  pendente  lite  in  the  Court  of  Chancery  this 
Court  will  stop  an  action  of  trespass  vi  et  armis  ;  and  where  a  bill 
is  brought  to  grant  possession,  if,  after  that,  the  plaintiff  prefers  an 
indictment  for  forcible  entry,  this  Court  will  stop  the  proceedings 
upon  such  indictment  (1). 

13.  In  Codd  v.  Woden  (2)  it  was  held  that  the  practice  of  the 
Court  of  Law  compelling  a  plaintiff  on  a  bond  not  to  take  execu- 
tion beyond  his  just  debts,  did  not  oust  the  jurisdiction  of  this 
Court  in  awarding  an  injunction,  and  a  demurrer  to  a  bill  on  that 
ground  was  overruled. 

14.  The  fact  that  a  plaintiff's  title  is  equitable,  and  not  legal, 
entitles  him  to  the  aid  of  the  Court  of  Equity  in  the  trial  of  his 
rights ;  and  this  Court  will,  in  such  a  case,  restrain  by  injunction 
proceedings  in  the  Mayor's  Court  (3).  Where  a  separate  commis- 
sion of  bankruptcy  overreached  an  attachment  in  the  Lord  Mayor's 
Court,  by  relation  to  the  act  of  bankruptcy,  an  injunction  was 
granted  against  proceeding  under  a  foreign  attachment  by  a  joint 
creditor  (4). 

15.  Where,  after  a  decree  to  account,  the  defendant  in  Equity 
took  steps  to  make  the  plaintiff  a  bankrupt  under  the  1  &  2  Vict, 
c.  110,  upon  which  the  plaintiff  applied  for  an  injunction,  the  Court 
refused  to  grant  it,  not  denying  the  jurisdiction,  but  saying  that 
the  Lord  Chancellor,  or  at  that  period  the  Court  of  Eeview,  was 
the  proper  Court  to  restrain  the  issuing  of  a  fiat  for  an  improper 
purpose ;  and  the  Court  also  relied  on  the  refusal  of  the  plaintiff 
to  admit  himself  a  trader  (5). 

(1)  Mayor,  &c.,  of  York  v.  Pilking-  (3)  Cotesworth  v.  Stephens,  4  Hare, 
ton,  2  Atk.  302 ;  9  Mod.  273.                     185  •  vide  p.  418,  ante. 

(2)  3  Bio.  C.  0.  73.  (4)  Barker  v.  Ooodair,  11  Ves.  78. 

(5)  Perry  v.  Walker,  1  Y.  &  C.  Ch.  672. 
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16.  The  Court,  having  no  doubt  of  its  jurisdiction,  granted  an     Past  li. 

,.                                    ,       1  •     ,1      A  T     .     1.       ChapteeI. 
injunction  to  stay  proceedings  on  a  bottomry  bond  m  the  Admiralty 

Court,  where  the  transaction  required  investigation,  and  the  subject  jurisdiction  to 

matter  was  within  the  jurisdiction  of  the  Court,  and  equities  to  ceedings  m°' 

be  settled  before  complete  justice   could  be  done,   which  could  S'q®^^^'^™'^*'*^ 

only  be  satisfactorily  secured  in  the  Court  of  Equity  (1).  bottomry  bond. 

17.  Where  new  evidence  has  been  discovered  at  a  period  when,  So,  where  new 
according  to  the  practice  of  the  Admiralty  Court,  it  could  not  be  blln^dis- 
received,  this  Court  will  grant  an  injunction  to  stay  proceedings  cove?'<"i  not^ 
upon  a  sentence  in  that  Court  (2).  tjie  Admiralty 

18.  The  Court  of  Chancery  will  interfere  by  injunction  to  re-  tms  Court 
strain  a  plaintiff  from  prosecuting  two  distinct  suits  in  different  '".^H  ^t^ff'?™  ** 
Courts  for  the  same  object,  either  in  this  or  a  foreign  country ;  prosecuting 

T    .      •  /./.  '  T  ■  r-i  ITT    ^^°  distinct 

but  a  plaintiff  may  carry  on  proceedings  m  one  Court  to  establish  suits  in  dif- 
a  demand,  and  in  another  Court  to  obtain  security,  which  the  iaTih.e  same^ 
former  Court  is  unable  to  give  him,  for  what  should  be  found  due  ?^J?,°*'  ^"^^^^^ 

,      ,  .  m  this  or  a 

to  him  (3).     In  this  case  the  plaintiffs  had  obtained  a  decree  for  foreign 

an  account  in  the  Court  of  Chancery  in  England  against  the  de-  a  plaintiff  may 

fendants,  some  of  whom  resided  in  Scotland,  and  had  estates  there,  ceedings  i™" 

The  plaintiff  then  instituted  proceedings  in  the  Court  of  Session  in  one  Court  to 

Scotland  for  the  same  purposes  as  the  English  suit,  and  also  to  demand,  and 

obtain  a  lien  on  the  Scotch  estates  of  the  defendants.      The  Court  court  to  ob- 

of  Chancery  granted  an  injunction,  on  the  application  of  the  ^hTcb^'th"*^ 

defendants,  to  restrain  the  plaintiffs  from  proceeding  with  the  former  Court 
,      „  „  „       .  c        ^  is  unable  to 

suits  in  the  Court  of  bession,  except  tor  the  purpose  of  procuring  give  bim,  for 

security  for  what  might  be  found  due  to  them.     In  Baillie  v.  ^e  found  due 

Baillie  (4),  where  an  amalgamated  company,  constituted  of  an  *°  ^'^■ 

English  insurance  company  and  another  company  having  offices 

in  London  and  Edinburgh,  had  brought  an  action  in  England,  in 

which  they  had  obtained  judgment,  and  had  instituted  proceedings 

in  Scotland  against  the  executors  in  respect  of  a  debt  due  to 

them  by  H.,  one  of  the  legatees  (who  were  also  executors,  under  a, 

will  in  the  English  form)  of  a  domiciled  Englishman,  baving  died, 

having  real  and  personal  property  in  England  and  Scotland  ;  upon 

(1)  Duncan  v.  M'Calmont,  3  Beav.      Beav.  208  ;  4  My.  &  Cr.  585. 

409.  (4)  L.  R.  5  Eq.  175  ;  17  L.  T.  (N.  S.) 

(2)  Jarvis  v.  Chandler,  T.  &  R.  319.      376 ;  37  L.  J.  (Oh.)  225 ;  16  W.  R. 

(3)  Wedderhurn  v.   Wedderburn,  2      272. 
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Part  II.     a  bill  by  D.  (another  legatee  and  executor),  who  had  lent  H.  sums 
'—  on  memoranda  of  charge  on  his  interest  in  the  testator's  estate,  for 


an  account  of  the  testator's  estate,  and  what  was  due  to  him  on 
the  memoranda  of  charge,  and  to  restrain  the  proceedings  at  Law 
by  the  insurance  company,  Vice-Chancellor  Sir  E.  Malins  held, 
that  the  testator  being  a  domiciled  Englishman,  and  the  executors 
not  admitting  assets,  non  constat  that  there  would  be  any  residue 
upon  which  the  actions  could  attach,  and  therefore,  upon  the  exe- 
cutors undertaking  to  obtain  an  administration  decree,  made  an 
order  for  an  injunction  to  restrain  any  proceedings  in  Scotland 
involving  the  taking  the  accounts  of  the  testator's  estate,  without 
prejudice  to  the  establishment  of  their  right  against  H.'s  share  to 
a  charge,  and  without  prejudice  to  any  question  of  priority  as 
between  the  company  and  the  plaintiff  in  Equity. 
This  Court  ^^'  Where  the  subject  matter  of  a  suit  in  Ireland  not  brought 

■will  restrain  a  to  a  hearing  was  the  same  as  that  of  a  suit  instituted  in  the  Court  of 

suit  m  Ireland  . 

for  the  same    Chancery  in  England,  in  which  that  Court  had  pronounced  a  decree 

as  a  sui™n   ^  refusing  the  relief  sought  by  the  plaintiff,  this  Court  restrained 

whforthe'''     *^®  plaintiff  from  prosecuting  the  suit  in  Ireland  (1). 

plaintiff  has  been  refused  relief. 

This  Court  20.  If  the  proceedings  in  a  foreign  Court  will  enable  this  Court 

p-'ooe^d'iugs  in  uiore  Satisfactorily  to  dispose  of  the  question  between  the  parties, 

c*"^^ t"         this  Court  will  permit  such  proceedings  to  go  on  to  an  adjudication ; 

if  they  will      but  it  will  not  give  such  permission  where  the  adjudication  of  the 
enable  it  to       n       .        ^  ,  ■        ^  ,  .  i  -n 

dispose  ot  the  foreign  Court  between  the  parties  there,  whatever  it  may  be,  will 

satisfaotorilyf  preclude  the  question  which  the  plaintiffs  in  this  Court  may  think 

but  not  where  proper  to  raise  against  the  plaintiffs  in  the  proceedings  in  the 

tionof  the       foreign  Court,  and  where  the  title  of  a  party  does  not  turn  on  the 

will  preclude  law  of  a  foreign  country  in  the  first  instance,  though  it  may  ulti- 

the  plS^ntiffa    Irately ;  but  on  a  preliminary  question  (which  this  Court  is  not 

may  wish  to    qj^\j  9,3  competent  as  the  foreign  Court  to  decide  upon,  and,  ac- 

Wherethe      cording  to  the  position  of  the  parties,  much  more   competent, 

turn  Imihe*'  inasmuch  as  this  Court  has  all  the  parties  before  it),  this  Court 

law  of  a  xvill  not  allow  the  proceediup-s  in  the  foreisrn  Court  to  co  on, 

tureign  .  ...  b  ' 

country,  but    involving  the  same  question,  with  the  chance  of  the  two  Courts 

on  a  preli- 
minary question,  whioli  this  Court  is  competent  to  decide,  it 
will  not  allow  the  proceedings  in  the  foreign  Court  to  go  on. 


[(1)  Booth  V.  Leycestei;  1  Keen,  579 ;  3  My.  &  Cr.  159. 
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arrivina;  at  opposite  conclusions;    and  an  iniunction  to  restrain     PabtII. 

°.  .'L  1  1        j^l         •  .  n    Chapteb  I. 

proceedings  in  Demerara  was  granted  under  tne  circumstances  oi 

the  case  (1). 

21.  If  a  suit  to  redeem  is  in  progress  in  the  Court  of  Chancery  K  thew  is  a 

.  .    .  .  suit  to  redeem 

in  this  country,  this  Court  will  grant  an  injunction  to  stay  pro-  in  this  country 

ceedings  on  a  bill  to  foreclose  in  a  foreign  Court  (2).  ^ill  gt^y  p^g. 

ceedings  in  a  foreclosure  suit  in  a  foreign  country. 

22.  A  suit  between  a  plaintiff  residing  in  England  agaiust  A  suit  between 
defendants  also  residing  here  to  enforce  a  lien  on  immovable  pro-  mg  in  Eng- 
perty  of  the  defendants  situate  out  of  the  jurisdiction  of  this  Court,  a^^en°on''i^-° 

requires  that  some  special  state  of  circumstances  should  exist,  in  movable  pro- 
perty situate 
order  to  enable  the  Court  to  give  any  relief  of  this  description ;  outof  thejuris- 

and  where  a  director  of  a  company,  established  in  England  to  work  quires  special 

some  Prussian  mines,  had  paid  a  large  sum  towards  the  purchase,  J^'^^^f^t^g^ 

and  the  vendor  annulled  the  contract  and  resold  the  mines  to  a  Court  to  gi^e 

relief  of  this 
new  company,  the  Master  of  the  Eolls  (Sir  J.  Eomilly)  dismissed  description. 

a  bill  by  the  representative  of  the  directer  to  establish  a  lien  on 
the  estate  for  the  advances,  and  for  an  injunction  (3). 

28.  Where  a  privateer  had  taken  a  prize  without  having  a 
letter  of  marque,  and  the  Court  of  Admiralty  had  on  that  ground, 
by  a  sentence,  declared  her  a  droit  to  the  Crown,  the  Court  of 
Chancery  refused  with  costs  a  motion  to  restrain  the  part-owners 
of  the  privateer  from  receiving,  or  the  Registrar  of  the  Admiralty 
Court  from  paying,  the  proceeds  under  a  treasury  warrant  directing 
such  payment  (4).  Lord  Chancellor  Eldon  said :  "  The  motion  not 
only  seeks  to  restrain  those  defendants  from  receiving,  but  desires 
this  Court  to  enjoin  the  ofScers  of  the  Court  of  Admiralty,  called 
upon  by  the  King's  warrant  to  do  an  act,  against  obeying  that 
warrant,  and  to  order  them  to  pay  the  whole  money  into  the  bank 
till  the  cause  shall  be  heard  and  the  accounts  taken."  He  said : 
"  When  the  prize  is  condemned,  whatever  has  been  the  habit  of 
the  Crown,  however  that  habit  may  create  a  reasonable  expecta- 
tion, which,  upon  the   ground  of  an   assertion  made  from  the 

(1)  Bunbury  v.  Bunbury,  1  Beav.      7 ;  1  L.  J.  (Ch.)  5. 

318  ;  8  L.  J.  (N.  S.)  Ch.  297 ;  3  Jur.  (3)  Norris  v.  Chamhres,  29   Beav. 

644.  246. 

(2)  Bechfwd  v.  EemUe,  1  S.  &  S.  (4)  Nicol  v.  Goodall,  10  Ves.  155. 
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Part  II.     highest  authority,   that  the  Crown   never  does  disappoint  that 
Chapter  I.  ^   , .         ,         ,  ,    ,  ,  .  ,  ,       .  ~ 
expectation,  has  been   held   an  insurable  interest,  no  Court  is 

authorized  to  look  at  the  property  as  any  other  than  as  belonging 
to  the  Crown ;  and  it  would  militate  against  the  policy  for  which 
the  right  is  vested  in  the  Crown."  That  "  the  first  question  is,  in 
what  stage  this  Court  is,  upon  the  head  of  trust,  to  interpose  ?  Ig 
the  Court  to  interpose  by  restraining  the  Registrar  from  obeying 
the  warrant,  the  King  having  the  property  ?  Is  this  Court  to 
interfere  in  the  Court  of  Admiralty,  and  to  lock  up  the  fund,  or 
require  it  to  be  paid  into  this  Court  ?  They  are  not  trustees  until 
they  have  received  it  according  to  the  King's  order ;"  and  con- 
cluded his  judgment  by  asking  whether  this  Court  was,  before  a 
trust  was  created  under  the  King's  warrant,  to  issue  an  injunction 
in  such  a  case  ?  In  an  Anonymous  Case  (1),  the  Court  refused  to 
grant  an  injunction  which  would  defeat  the  statute  respecting 
prizes  ;  nor  will  the  Court  grant  an  injunction  where  the  Admiralty 
has  jurisdiction  to  determine  whether  a  document  has  been  ob- 
tained by  duress  and  imprisonment,  and  is  able  to  suppress  it  of 
its  own  authority ;  therefore,  where  the  owners  of  two  privateers 
seized  upon  a  ship  as  a  lawful  prize,  it  appearing  by  her  papers 
that  she  had  carried  provisions  to  the  enemy,  and  the  captain 
signed  a  note  acknowledging  that  they  had  justly  confiscated  his 
cargo;  and  afterwards  the  captain  filed  a  bill  for  an  injunction 
to  stay  a  suit  in  the  Admiralty  Court  on  the  lawfulness  of  the 
transaction,  suggesting  that  some  of  the  papers  were  lost,  and  that 
if  the  note  should  be  produced  which  he  was  compelled  to  give,  he 
should  be  cast  at  Law,  the  Court  refused  the  injunction  (2). 

24.  Where  an  administratrix  had  an  equitable  demand  against 
the  personal  estate  of  her  intestate,  the  Court  would  restrain  the 
next  of  kin  from  proceeding  in  the  spiritual  Court  to  compel  a  dis- 
tribution ;  but  they  might  have  proceeded  in  the  spiritual  Court  to 
compel  the  administratrix  to  exhibit  an  inventory  (3). 

25.  In  Goscoyne  v.  Chandler  (4)  an  injunction  was  granted  to 
restrain  proceedings  in  the  Ecclesiastical  Court  to  set  aside  a 
will,   contrary   to    agreement.      If  the   validity   of   a  will    had 

(1)  3  Atk.  350.  (2)  n.  (3)  Backhouse  v.  Hunter,  1  Cox,  342. 

(4)  3  Sw,  41y ;  Dick.  L'S. 
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been  already  determined,  and  it  had  been  acted  upon,  Equity     ^abtH. 
would  restrain  proceedings  in  the  Prerogative  Court  to  controvert ^ ^ 


it(l). 

26.  A  mere  defect  in  pleading,  though  ground  of  general  de-  A  Court  of 
murrer,  will  not,  after  verdict,  render  a  judgment  nuU  and  void,  jurisdiction  to 
where  a  good  cause  of  action  is  stated  in  the  count.     And  where  a  Ipp^to^tJ^ 
declaration  on  a  colonial  judgment  framed  in  assumpsit,  did  not  J'^yy  CouncU 

"'      °  .  for  liberty  to 

aver  the  plaintiff's  readiness  to  perform  his  part  of  the  contract,  appeal,  or  to  a 
but  disclosed  a  good  cause  of  action  for  malfeasance,  the  Court  foj.  uberty  to 
held  that  a  Court  of  Equity  would  not  treat  the  judgment  as  void,  1^^^°^^^ 
though  the  objection  to  the  declaration  might  have  been  good  on  judgment. 
general  demurrer ;  but  the  time  for  appealing  from  the  judgment 
having  elapsed,  the  Court  gave  time  to  the  parties  to  apply  to  the 
Judicial  Committee  of  the  Privy  Council  in  England  for  liberty 
to  appeal,  or  to  apply  to  a  Court  of  Law  for  liberty  to  plead  to  an 
action  wMch  had  been  commenced  on  the  judgment  (2). 

27.  The  Court  of  Session  (Scotland)  has  no  power  to  alter,  vary 
or  discharge  any  order  of  the  Court  of  Chancery  made  under  the 
jurisdiction  of  the  Great  Seal,  which  is  as  much  the  Great  Seal  of 
Scotland  as  of  England  (3). 

28.  The  Court  of  Chancery  will  not  refuse  to  interfere  when  The  Court 
the  remedy  is  more  complete  and  perfect  in  Equity  than  it  is  at^'jj^g^fere"^'' 
Law  (4) ;  nor  will  the  Court  refuse  to  entertain  a  suit  which  is  ""^i^en  the 

^   '  remedy  is 

properly  instituted,  or  to  protect  the  owner  from  being  harassed  more  complete 
by  double  proceedings  at  Law  and  in  Equity,  merely  because  the  Equity  than 
effect  of  its  interference  is  to  give  a  married  woman  that  equity  to  ^* 
a  settlement  which  she  could  not  otherwise  obtain  (5). 

29.  Where  A.  had  assigned  a  policy  on  his  own  life,  effected  in 
an  insurance  office  having  offices  both  in  England  and  Scotland, 
to  B.,  as  a  security  for  moneys  advanced,  and  notice  was  given  to 
the  office  of  the  assignment,  and  A.  and  B.  were  both  resident  and 
carried  on  business  in  London,  but  the  former  had  also  a  place  of 
business  in  Scotland,  where  his  estate  became  sequestered ;  and  C. 

(1)  Sheffield  v.  Buckinghamshire  Giff.  582 ;  4  Maoq.  H.  L.  C.  1 ;  vide 
(Duohess  of),  1  Atk.  628 ;  vide  p.  613,      S.  C.  p.  1009,  ante. 

ante.  (4)  Buncombe  v.  Greenacre,  8  W.  E. 

(2)  ^ac^v.  Tease,  12  Ir.  Oh.  Eep.  279.      657;  6  Jur.  (N.  S.)  987;   vide  S.  C. 

(3)  Bute    (Marquis)   v.    tituart,   2      p.  630,  ante. 

(5)  lb. 
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Pabt  II.     was  appointed  trustee  for  his  creditors ;  and  on  the  death  of  A. 

Chapter  I  * 

'—  proceedings  were  instituted  in  Scotland  by  0.  against  B.  for  an 

account,  and  he  also  sued  out  a  writ  of  arrestment  jurisdietionis 
fundandse  causa,  to  attach  the  moneys  secured  by  the  policy  in  the 
hands  of  the  company ;  and  B.  appeared  in  this  suit,  but  before  put- 
ting in  any  answer  commenced  proceedings  in  Chancery  in  England 
against  C.  and  the  company ;  an  order  was  made  in  the  suit,  in  which 
C,  the  trustee,  appeared,  that  the  money  should  be  paid  into 
Court,  but  without  prejudice  to  the  Scotch  proceedings ;  and  on 
motion  for  a  decree,  however,  B.  was  declared  entitled  to  a  lien  on 
the  policy,  and  an  account  was  directed  to  be  taken  of  what  was 
due  to  him  under  his  assignment ;  and  the  parties  attended  before 
the  Chief  Clerk,  who,  by  his  certificate,  found  that  the  sum  due  to 
B.  exceeded  the  amount  payable  under  the  policy ;  and  upon  this 
certificate  Vice-Chancellor  Sir  W.  P.  Wood  had  ordered  the  fund 
in  Court  to  be  paid  to  him,  and  on  appeal  the  orders  appealed 
from  had  been  affirmed  ;  Lord  Chancellor  Campbell  held,  that  the 
decree  directing  the  inquiry  was  erroneous,  and  that  the  proceed- 
ings in  Chancery  should  have  been  restrained  until  the  Scotch  suit 
had  been  determined;  but  as  C.  had  been  guilty  of  laches  in 
prosecuting  his  appeal,  and  had  sfemewhat  acquiesced  in  the 
proceedings  by  going  before  the  Chief  Clerk  upon  the  inquiry,  the 
appeal  must  be  dismissed  (1). 
An  flxJminis-  30.  Although  the  fact  of  an  administration  decree  having  been 
in  a  Court  of  obtained  in  the  Court  of  Chancery  of  the  county  palatine  of  Lan- 
diction  does''  caster,  is  not  a  ground  for  staying  proceedings  in  a  Court  of 
not  disentitle  general  iurisdiction  for  the  administration  of  the  same  estate, 

to  an  adminia-  °  ■' 

tration  in  a     where  a  portion  of  the  estate  is  situate  beyond  the  jurisdiction  of 

ral  jurisdic-     the  Lancaster  Court ;  yet,  on  appeal,  the  Court  ordered  all  the 

circumstanuer  proceedings  in  the  suit  in  Chancery  to  be  stayed,  the  plaintiffs  to 

proceedings     have  the  conduct  of  the  suit  in  the  Court  of  limited  iurisdiction, 
will  oe  stayed  _        _  •' 

in  the  latter     they  appearing  in  that  Court  for  that  purpose  (2). 

The  Court  of       ^1"  ^^^^  Court  of  Chancery  had  jurisdiction  to  adjudicate  on  the 

Chancery  had  rights  of  adverse  claimants  to  a  fund  in  the  Insolvent  Debtors 
jurisdiction  to      ° 

adjudicate  on  Court.     And  where  an  assignment  had  been  made  for  value,  by  an 

adverse  insolvent,  of  the  surplus  of  his  property  which  might  remain  after 

(1)  Venning  v.  Lloyd,  6  Jur.  (N.  S.)  (2)  Wynne  v.  Hughes,  5  Jur.  (N.  S.) 

81.  165  ;  28  L.  J.  (Oh.)  283 ;  32  L.  T.  326. 
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payment  of  his  debts  under  that  insolyency,  and  subsequently  to     Pabt  li. 
that  assignment  he  again  became  insolvent,  the  Court  of  Chancery 


made  a  decree  declaring  the  right  of  the  purchaser  under  such  fi^J^^^the"  " 
assignment   to    the   surplus  which    remained  in  the   Insolvent  Insolvent 
Debtors  Court  after  payment  of  the  insolvent's  debts  under  his  first  Court, 
insolvency,  as  against  the  assignee  in  insolvency,  who  claimed 
such  surplus  for  the  benefit  of  the  creditors  under  the   second 
insolvency  (1). 

32.  The  old  rule  that  the  Court  would  not  admit  a  bill  of  The  old  rule 

discovery  in  aid  of  the  jurisdiction  of  the  Ecclesiastical  Court,  is  would  not 

not  applicable  to  a  bill  for  discovery  in  aid  of  proceedings  in  the  dkooyery\^n° 

Probate  Court,  that  Court  not  having  the  same  power  of  com-  aid  of  the 

jurisdiction  oi 
pelling  discovery  as  the  Ecclesiastical  Court  had.    And  where  an  the  Bcolesias- 

heir-at-law,  having  been  cited  to  see  proceedings  commenced  in  the  ^^^  applicable 

Probate  Court,  for  the  purpose  of  proving  the  testator's  will  in  t°  ^  ^^^^  ^°^ 

solemn  form,  filed  several  pleas  denying  the  validity  of  the  will,  aid  of  procoed- 

and  filed  a  bill  of  discovery  in  aid  of  his  pleas,  and  moved  for  an  Probate  Court, 

injunction  to  stay  proceedings  until  answer;  although,  interroga-ij^^ijjg°t^g°° 

tories  not  having;  been  filed,  the  motion  was  refused  with  costs,  P°T?''°^?°'"" 

_  palling  di3- 

yet  leave  was  given  to  move  on  a  future  day,  after  the  interroga-  covery  as  the 
,      .        1111  1  J21   J  /n\  Eoolesiaatical 

tones  should  have  been  filed  (2).  Court  had. 

33.  In  Griffith  v.  Edwards  (3)  it  is  quseried,  by  Vice-Chancellor 
Sir  J.  Stuart,  whether  an  explanation  of  the  nature  and  effect  of 
a  writ  upon  service  be  dispensed  with  by  the  provisions  of  the 
Common  Law  Procedure  Act ;  and  if  so,  whether  a  Court  of  Equity 
would,  if  any  surprise  were  to  arise  in  consequence,  relieve  against 
such  surprise. 

34.  Where  the  plaintiffs  were  equitable  mortgagees  of  the  shares  if  equitable 
of  J.  H.  in  the  Woollen  Cloth  Company,  and  the  Dhobah  Company  j,n  sharer^' a 
were  general  creditors  of  J.  H.,  both  companies  havinsr  notice  of  <=o°ipany 

,  ,    .      .  ™  ,      .    ,  .      ,       _ ,  neglect  to 

the  plaintiffs   right ;  and  the  Dhobah  Company  commenced  pro-  make  them- 

ceedings  in  the  Lord  Mayor's  Court,  and  attached  the  dividends  on  ownersfor  to 

the  shares  in  the  hands  of  the  Woollen  Cloth  Company ;  and  the  stan^o'f  thr'' 

same  solicitor  was  employed  for  both  companies,  and  no  defence  profits  arising 

from  the 

(1)  Cooh  V.  Sturgis,  5  Jur.  (N.  S.)  (3)  2  Jur.  (N.  S.)  584;  vide  S.  C. 
475;  28  L.  J.  (Oh.)  345.  p.   1073,    post;   et   vide  Edwards   v. 

(2)  Fuller  v.  Ingram,  5  Jur.  (N.  S.)  Griffith,  15  C.  B.  397. 
510  ;  7  W.  E.  302. 
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Part II.     was   made,  and  the  Dhobah  Company  obtained  payment;   the 
Master  of  the  Rolls  (Sir  J.  Romilly)  held  that  the  plaintiffs  could 


shares,  this 


CourT  wiiTnot  ^^^  recover  them  back  from  either  company ;  but  that  the  Dhobah 

assist  the        Company  could  not  avail  themselves  of  a  similar  attachment  in 

equitable 

mortgagees  to  the  Lord  Mayor's  Court  obtained  pending  this  suit ;  and  that  the 

sum  which  plaintiff  was  entitled  to  a  receiver  of  the  future  dividends  (1). 
Sedltora  have  '^^^  Master  of  the  Rolls  said :  "  I  am  of  opinion  that  in  the  ab- 
tiiken  in  exe-  sence  of  all  proceedings  the  right  of  the  plaintiffs  to  the  dividends 
means  of  the  in  the  hands  of  the  Patent  Woollen  Cloth  Company  which  had 
LotI  Mayor's  accrued  due  on  the  shares  of  J.  H.,  was  preferable  to  that  of  the 
Court.  Dhobah  Sugar  Company.     The  plaintiffs  were  as  much  equitable 

incumbrancers  or  mortgagees  of  the  shares  and  dividends  as  J.  H. 
could  make  them,  and  the  Dhobah  Sugar  Company  were  merely 
general  creditors  of  J.  H.,  having  no  right  or  title  to  these  shares 
over  and  above  what  every  creditor  has  to  the  property  of  his 
debtor.  But  although  I  have  formed  this  opinion,  I  have  also  come 
to  the  conclusion  that  the  defendants  in  these  proceedings  did 
nothing  more  than  they  were  entitled  to  do,  and  that  no  equity 
exists  to  compel  any  of  them  to  make  good  or  refund  the  amount  of 
these  two  dividends."  And  further  on,  he  said :  "  I  think  that  until 
the  plaintiffs  took  some  active  steps,  either  at  Law  or  in  Equity, 
to  enforce  their  right  to  the  dividends  on  these  shares,  the  Patent 
Woollen  Cloth  Company  was  not  bound  to  regard  an  assignment 
which  the  assignees  declined  to  act  upon."  And  that :  "  The  plain- 
tiffs were,  in  fact,  equitable  incumbrancers  on  the  shares,  with  a 
power,  if  they  thought  fit,  to  make  themselves  the  legal  owners,  or 
to  obtain  possession  of  the  profits  arising  from  them,  by  application 
to  this  Court  for  the  appointment  of  a  receiver.  They  have  not 
thought  fit  to  do  so,  and  the  consequence  has  been  that  more 
active  creditors,  by  means  of  the  process  in  the  Lord  Mayor's 
Court,  have  taken  this  sum  in  execution ;  and  it  is  not,  in  my 
opinion,  now  to  be  got  back,  either  from  the  Patent  Woollen  Cloth 
Company  or  from  the  Dhobah  Sugar  Company." 
If  fraud  can  35.  Where  the  plaintiffs,  through  the  introduction  of  E.,  had 
an  acti™,V°  entered  into  a  contract  with  B.  de  M.,  for  the  supply  of  certain 
Court  of  Law  ggods,  and  during  the  negotiations  for  a  second  contract  R.  falsely 
tribunal.  represented  that  B.  de  M.  would  not  complete  it  without  the 
(1)  Anderso7i  v.  Kcmshcad,  16  Beav.  329,  339,  341,  343. 
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advance  of  an  extra  sum  by  the  plaintiffs,  on  which  B.  was  also  to     Part  it. 
have  a  commission ;  and  the  plaintiffs  accordingly  paid  E,  a  sum  _ L, 


of  money  in  part  discharge  of  what  was  due  fqr  such  commission, 
and  gave  him  a  letter  undertaking  to  pay  the  rest ;  and  they  subse- 
quently discovered  the  fraudulent  representations ;  and  on  E.  bring- 
ing an  action  on  the  letter  of  undertaking  against  the  plaintiffs, 
they  filed  a  bill  to  restrain  the  action  and  to  make  him  deliver  up 
the  letter  of  undertaking ;  Vice-Chancellor  Sir  E.  Malins  held,  that 
there  was  no  equity  in  the  bill ;  that  the  fraud  could  be  pleaded  in 
the  action ;  that  a  Court  of  Law  was  the  proper  tribunal,  a  jury  being 
able  to  appreciate  the  value  of  the  evidence ;  and  that  there  was  no 
equity  to  compel  E.  to  give  up  the  letter  of  undertaking  (1). 

36.  A  Court  of  Equity  will  interpose  to  correct  or  prevent  the  Equity  cor- 
abuse  of  the  process  of  Common  Law  Courts  (2) ;  but  Equity  restrains  strains  the 
proceedings  at  Law,  when  necessary  to  the  attainment  of  justice,  pr"rass'of'^^ 

not  by  assuming  iurisdiction  over  the  Courts  in  which  the  pro-  Common  Law 

■^  ,  1-1  .  1  Courts,  but 

ceedings  are  pending,  but  by  controlling  the  parties  to  such  pro-  Equity  does 

ceedings  by  injunction  (3).     "  Injunction  to  restrain  proceedings  at  jurisdiction 

Law  is  one  of  the  most  common  heads  of  Equity  jurisprudence.  It  '^'^^  *^\^ 

is  a  preventive  remedy.     It  is  not  used  for  the  purpose  of  punish-  controls  the 

,,  _  pa.rti6S. 

ment,  or  to  compel  persons  to  do  right,  but  simply  to  prevent  them  injunction  is 

from  doing  wrong.     Where  the  right  of  the  plaintiff  is  doubtful,  X|Jy°''''^ 

or  where  he  has  an  adequate  remedy  at  Law,  injunction  will  not  be  Where  the 

granted;  but  where  the  right  is  clear,  and  the  danger  probable  plaintiff  is 

that  the  right  will  be  defeated  without  this  special  interposition  of  ^"^CTe^^'  ™ 

the  Court,  it  will  in  general  be  granted  "  (4).     The  limitations  to  an  adequate 

...?,,,.  .  .  -r         remedy  at 

the  rule,  that  an  injunction  will  not  lie  to  restrain  a  suit  at  Law,  Law,  no 

where  the  plaintiff  in  Equity  has  a  good  legal  defence  to  such  suit,  wanted™  ^^ 
are  well  illustrated  in  a  case  in  Connecticut  (U.S.).  In  an  ap- 
plication for  an  injunction  against  a  suit  at  Law,  founded  upon  an 
alleged  discharge  or  satisfaction  of  the  claim  sued  on,  the  Court 
remarked  as  follows :  "  Even  if  this  settlement  was  not  founded  on 
a  good  pecuniary  consideration,  as  it  certainly  is,  it  might  be 
received  as  a  family  settlement,  and  as  such  it  should  be  sustained 
and  upheld  in  a  Court  of  Equity,  and  viewed  in  that  character ; 

(1)  Fennelly  v.  Banscdot,  19  W.  B.  (3)  Burpee  v.  Smith,  Walker,  Oh. 

966.  327  (Amr.) 

(3)  Morris  v.  Thomas,  17  111.  112  (4)  Per  Woodward,  J.,  in  Miller  v. 

(Amr.)  Gorman,  38  Penn.  312,  313  (Amr.) 


1070 


JUEISDICTION. 


Pabt  II. 
Chapter  I. 


Equity  will 
restrain  the 
introduction 
of  evidence  in 
a  suit  at  Law, 
if  manifestly 
contrary  to 
right  and 
justice. 


Equity  some- 
times aids  a 
suit  at  Law. 


if  one  part  of  it  is  good,  every  other  part  is  equally  so,  as  there  is 
the  same  general  consideration  for  the  whole.  But,  it  is  said,  if  we 
hold  that  the  petitioner  is  released  from  the  debt,  there  is  a  good 
defence  of  the  action  at  Law,  and  for  that  rea.son  a  Court  of  Equity 
should  not  interfere  by  injunction.  This  may  possibly  be  so.  A 
plea  could,  perhaps,  be  so  framed  in  that  action  as  to  present  this 
discharge  as  a  sufficient  answer  to  the  plaintiff's  declaration ;  still, 
the  writing  is  not  a  technical  discharge,  and  we  think  the  remedy 
is  not  so  clear,  certain,  and  adequate  as  that,  in  the  exercise  of  a 
sound  discretion,  we  ought  on  that  account  to  dismiss  the  bill,  and 
hand  the  case  over  for  further  investigation  elsewhere ;  nor  would 
such  a  course  be  of  the  least  benefit  to  the  respondents.  The  effect 
of  the  writing  is  a  question  of  law,  and  not  of  fact,  and  a  trial  by 
jury,  or  in  a  Court  of  Law,  would  not  enable  the  administrators  to 
escape  the  legal  construction  which  the  Court  in  any  case  will 
give  it "  (1). 

37.  Equity  will  restrain  by  injunction,  not  only  the  suit  at  Law 
itself,  but  also  the  introduction  of  evidence  in  such  suit  which, 
though  perhaps  legally  admissible,  is  manifestly  contrary  to  right 
and  justice.  Thus,  where  the  defendants  took  land  of  the  com- 
plainant under  a  charter,  and  the  appraisers,  in  his  absence,  being 
misled  as  to  some  material  facts,  appraised  the  damage  at  one 
dollar,  when  it  really  amounted  to  five  thousand  dollars ;  it  was 
held  that  Equity  would  enjoin  the  use  of  the  appraisers'  record  by 
the  defendants  in  an  action  at  Law  for  damages.  The  formal  regu- 
larity of  the  proceedings  was  held  no  objection  to  this  interposition, 
but  rather  an  additional  ground,  as  depriving  the  party  of  any 
remedy  at  Law ;  and  it  was  also  held  that  a  new  appraisement  should 
be  made  under  the  direction  of  the  Court,  and  the  injunction  should 
stand  until  the  damages  thus  awarded  were  paid  (2). 

38.  Equity  will  sometimes  aid  as  well  as  restrain  a  suit  at  Law 
by  injunction.  Thus  an  injunction  will  be  granted  to  restrain  the 
assignor  of  an  equitable  claim  from  dismissing  a  suit  for  such  claim, 
brought  in  his  name  by  the  assignee  (3).  So  where  suits  had  been 
brought  before  a  magistrate  against  the  drawers  of  prizes  in  a 

(1)  Per  Ellsworth,  J.,  in  Eurlhut  (2)  Wells  v.  Bridyejort,  &c.,  31  Conn. 

V.  Fhelps,  30  Conn.  50  (Amr.)  316  (Amr.) 

(3)  Beaver  v.  Elkr,  7  Ired.  Eq.  24  (Amr.) 
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lottery,  for  the  purpose  of  a  forfeiture  to  the  State  under  the     PabtII. 

Statute  (U.S.),  it  was  held,  that  the  district  Courts  might  enjoin L 

the  owner  of  the  lottery  from  disposing  of  such  prizes  until  the 
suits  should  be  decided  (1).  So,  in  a  case  of  necessity,  the  Court 
will  interfere  to  prevent  the  defendant  from  affecting  property  in 
litigation  by  contracts,  conveyances,  or  other  acts ;  or  order  secu- 
rity therefor  (2).  Thus  where  A.  sued  B.  and  C.  in  trespass,  for 
malicious  injury  to  his  property,  and  he  then  filed  a  bill  in  Equity, 
alleging  the  facts  of  the  trespass,  and  that  B.  and  C.  were  en- 
gaged in  it,  and  that  they  were  disposing  of  their  property  to 
avoid  its  being  taken  to  satisfy  his  judgment,  and  he  also  prayed 
for  a  discovery ;  it  was  held,  that  the  ancillary  jurisdiction  of  a 
Court  of  Equity  was  properly  invoked,  though  the  defendants 
need  not  answer  anything  tending  to  criminate  them  (3). 

(1)  People  of  Kent  v.  Kent,  6  Cal.      161  (Amr.);  8  Eich.  349. 
89.  (3)  Cottrell  v.  Moody,  12  B.  Morr. 

,    (2)  MiUer  v.  WasUurn,  3  Ired.  Oh.      500  (Amr.) 
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CHAPTER  II. 

Real  Propeety  (including  Leaseholds). 


Past  II. 

The  Court 
■will  not 
restrain  pro- 
Ksin 


ejectment 
before  judg- 
ment, except 
where  parties 
are  in  trade. 

The  Court 
will  restrain 
ejectment  by 
a  party  who 
would  be  a 
constructive 
trustee  against 
a  person 
having  a  good 
legal  and 
equitable 
title. 


The  jurisdic- 
tion ol'  the 
Court  extends 
to  remove  any 
impediment  to 
the  fair  trial 
of  the  real 
question,  but 
not  to  the  trial 
of  the  ques- 
tion. 


Sect  1.  Ejectment. 

1.  The  Court  will  not  grant  an  injunction  to  restrain  proceedings 
in  ejectment  before  judgment  has  been  obtained  in  such  proceed- 
ings, except  where  parties  are  in  trade ;  in  that  case  the  Court  will, 
to  prevent  the  inconvenience  which  would  arise  by  the  recovery  of 
a  judgment  against  them,  grant  an  injunction  to  stay  proceedings 
at  Law  before  judgment  obtained  (1). 

2.  Where  there  is  a  legal  as  well  as  an  equitable  title  in  a  de- 
fendant to  an  ejectment,  the  Court  will,  at  his  suit,  restrain  the 
proceedings  in  the  action  by  a  party  who,  if  successful,  wotdd  be  a 
trustee  for  him ;  although  there  may  be  a  question  whether  he 
would  not  be  successful  at  Law ;  thus,  if  A.  is  in  possession  of  an 
estate  by  a  good  equitable  title,  and  the  legal  estate,  if  not  in  him- 
self, is  in  B.  as  a  constructive  trustee  for  him,  and  B.  brings  eject- 
ment, A.  is  entitled  to  relief  by  way  of  injunction,  whether  the 
legal  estate  be  in  him  or  not  (2). 

3.  The  jurisdiction  of  the  Court  extends  to  remove  any  impedi- 
ment to  the  fair  trial  of  the  real  question  at  Law,  but  not  to  the 
trial  of  the  question ;  therefore  where  G.,  being,  as  absolute  owner, 
in  possession  of  a  farm,  was  served  with  a  writ  of  ejectment,  which 
writ  he,  being,  as  he  alleged,  illiterate,  was  unable  to  read ;  and 
having  been,  by  the  person  who  served  it,  misinformed  as  to  its 
nature,  he  suffered  judgment  to  go  by  default ;  and  subsequently, 
to  avoid  being  turned  out  of  possession,  signed  a  memorandum  of 
agreement  for  a  lease,  whereby  he,  G.,  agreed  to  take  the  farm 
from  the  defendant  (the  plaintiff  in  the  ejectment)  for  four  months 

(1)  Hudson  V.  Temple,  9  W.  R.  243. 
(2)  Crofts  V.  Middleton,  8  De  G.  M.  &  G.  192 ;  25  L.  J.  (Ch.)  513. 
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at  a  fixed  rent :  and  G.  aftefrwards  attempted  to  set  aside  the  judg-     Paet  II. 

,        .        -  .       .         OhaptekII. 
ment  on  the  ground  of  surprise,  but  was  met  at  Law  by  the  objection      seot.  i. 

that  he  had  waived  all  irregularities  by  attorning  to  the  plaintiff 
(the  defendant  in  Equity) ;  and  Gr.  filed  a  bill  praying  for  a  declara- 
tion that  he  was,  as  the  heir  of  B.,  absolutely  entitled  in  fee  simple 
in  possession,  and  that  the  memorandum  of  agreement  might  be 
delivered  up  to  be  cancelled,  and  an  injunction  granted  to  restrain 
the  defendant  from  proceeding  at  Law,  either  upon  the  agreement 
or  the  judgment ;  the  Court  restrained  the  defendant  from  pro- 
ceeding upon  the  judgment,  and  from  setting  up  the  agreement 
in  any  action  or  other  proceeding  at  Law  in  respect  of  the  pro- 
perty (1). 

4.  If,  after  a  suit  has  been  instituted  for  the  purpose  of  establish-  The  Court 
ing  the  trusts  of  a  will,  and  a  decree  made  in  favour  of  the  plain-  ^eetmenr™ 
tiffs,  persons  claiming  an  interest  adverse  to  the  plaintiffs  commence  ^g^.i°^' ''l® 
an  action  of  ejectment  against  them  for  the  purpose  of  disputing  a  decree  esta- 
the  will,  the  Court  will  grant  an  injunction  to  restrain  such  action,  trusts  rf  a  will 
and  that,  although  no  injunction  was  prayed  in  the  suit,  and  upon  ^fl^  faintiff 
petition  only  (2). 

5.  Where  an  equitable  tenant  for  life,  being  in  possession  of  the 
estate  with  his  lessee,  had  committed  waste,  and  refused  to  permit 
the  trustee  to  examine  the  condition  of  the  land,  the  Court  refused 
to  continue  an  injunction  to  restrain  an  action  of  ejectment  by  the 
trustee,  even  on  the  plaintiff  undertaking  to  cut  no  more  timber 
and  to  permit  the  inspection  (3). 

6.  Where  in  suits  by  creditors  and  legatees,  a  receiver  had  been  Where 


a 


appointed  of  the  rents  and  profits  of  real  estate,  part  of  which  was  beraTp-  ^ 

copyhold,  the  death  of  the  last  tenant  having  been  duly  presented  P°™.*'^<'  ™  * 

at  the  court  baron  of  the  manor,  and  proclamations  had  been  made  legatees'  suit, 

for  the  next  tenant  to  come  in  and  be  admitted,  and  no  person  upon  a  seizure 

appearing  the  bailiff  had  been  ordered  to  seize  the  lands  quousque,  9"°"*?".^'  ^^" 

and  a  declaration  in  ejectment  at  the  suit  of  the  lord  had  been  ™^°*  °"  ^^"^ 
„  .  '  .  terre  tenant. 

afterwards   served  on  the   terre  tenant;    on   a  motion   of    the 

receiver  the  lord  was  restrained  by  injunction  from  prosecuting 

the  action  (4). 

(1)  Griffith  V.   Edwards,    2    Jur.      (N.  S.)  (Ch.)  352. 

(N.  S.)  584.  (3)  Fugh  v.  Vaughan,  12  Beav.  517. 

(2)  Turner    v.    Turner,    19   L.   J.  (4)  Evelyn  v.  Lewis,  3  Hare,  472. 

3  Z 
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Part  II.         7.  Where  the  goods  of  the  defendant,  and  the  lease  of  cei'tain 

Sect.  1.      premises  belonging  to  him,  had  been  taken  in  execution  under  a 

The  Court      fi- fa-  ^'iid  sold,  and  the  plaintiff  became  the  purchaser  of  the  term, 

will  restrain    and  was  put  into  possession  of  the  premises  by  the  sheriff,  but  no 

against  a  pur-  assignment  of  the  term  had  been  otherwise  made,  and  the  defen- 

lease taken      dant  afterwards  brought  ejectment  and  recovered;  the  plaintiff 

under  a'^°/a  ^V^^  filing  his  bill  to  restrain  proceedings  in  the  ejectment,  and 

put  into  pos-    moving  for  an  injunction  upon  the  answer,  by  which  the  defendant, 

sheriff,  with-    admitting  the  plaintiff's  case,  insisted  upon  alleged  irregularities 

ment  of  the     i^  the  execution  of  the  ji.  fa.,  which  it  was  argued,  rendered  the 

™'  proceedings  in  that  execution  invalid  in  Law ;  the  Court  granted 

the  injunction,  with  liberty  to  the  plaintiff  to  take  such  proceedings 

at  Law  as  he  might  be  advised  to  perfect  his  title  (1). 

8.  Where  a  yearly  tenant,  having  the  option  of  purchasing  the 
property,  filed  his  bill  against  the  landlord  for  a  specific  perform- 
ance of  the  contract  for  sale,  and  the  landlord  having  proceeded 
to  eject  the  plaintiff,  the  latter  applied  for  an  injunction ;  the 
Court  refused  to  grant  it,  except  on  the  terms  of  the  plaintiff 
undertaking  to  continue  to  pay  the  rent  without  prejudice  (2). 

9.  To  a  bill  to  restrain  an  ejectment,  the  tenant  must  be  made 
a  party,  unless  the  landlord  has  been  admitted  to  defend  the 
action  (3). 

10.  Although  in  Clancy  v.  Roberts  (4)  it  was  held  that  it  is  only 
in  a  strong  case,  if  at  all,  that  the  Court  will  grant  an  injunction 
to  restrain  proceedings  for  non-payment  of  rent ;  yet  in  Lmiat  v. 
Lord  Bandagh  (5),  relief  was  given  against  a  breach  of  a  covenant 
for  non-payment  of  rent,  and  the  lessor  will  therefore  be  compelled 
to  proceed  on  some  other  covenant  against  the  breach  of  which 
this  Court  will  not  relieve.  On  a  bill  in  Equity  by  a  tenant  for 
relief,  who  had  allowed  judgment  in  ejectment  for  breach  of  cove- 
nants for  non-payment  of  rent,  &c.,  to  go  by  default,  the  Court 
relieved  against  the  judgment  on  the  terms  of  payment  by  the 
plaintiff  of  the  taxed  costs  at  Law,  the  arrears  of  rent,  the  amount 

(1)  Jones  v.  Hughes,  1  Hare,   383 ;      Lawley  v.  Walden,  3  Sw.  142. 
and  see  Doe  v.  Jones,  1  Dowl.  (N.  S.)  (4)  1  Ir.  Eq.  Rep.  21. 

352  ;  9  M.  &  W.  372.  (5)  3  V.  &  B.  30 ;  et  vide  ante,  p.  58, 

(2)  Pyke  V.  Northwood,  1  Beav.  152.      pi.  7. 

(3)  Poole   V.   Marsh,   8   Sim.    528; 
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due  for  repairs  and  insurance,  and  £50  costs  in  Equity,  and  ordered  Paet  ir 
the  defendant  to  account  to  the  plaintiff  for  the  rent  received  by  sfx:t.  i. 
him  (1). 

11.  An  injunction  to  restrain  proceedings  in  an  ejectment  until  The  Court 
the  hearing  will  not  be  granted  except  the  defendant  at  Law  give  restrain  ejeot- 
a  complete  judgment  at  Law ;  and  where  one  of  two  defendants  at  dSendant  at 
Law,  who  was  not  a  party  to  the  suit,  refused  to  do  so,  the  Court  ^^piltTjudg- 
refused  the  injunction  (2).  ment  at  Law. 

12.  A  lessee,  proceeded  against  by  eiectment,  who  has  received  A  tenant  can- 

T  •        1  •     1       m      i;       -1  not  dispute 

notice  from  a  claimant,  disputing  his  landlord  s  title,  not  to  pay  his  landlord's 

him  any  more  rent,  and  has  been  threatened  with  distress  by  the  ^^^^^  ^^  i„.' 

landlord  if  he  does  not  pay  rent,  cannot  restrain  either  the  eject-  {™°Q™g^  ^^g. 

ment  by  the  claimant  or  the  distress  by  his  landlord  ;  a  tenant  tress  by  his 

cannot  be  allowed  to  dispute  his  landlord's  title  (3).  ejectment  by  a 

13.  Where  the  tenant  had  himself  violated  the  conditions  of  an  "  '*""^°  ' 
agreement  for  a  lease  of  a  farm,  under  which  he  had  taken  posses- 
sion, and  the  landlord  brought  an  ejectment  against  him ;  upon  a 

-  bill  filed  by  the  tenant  for  a  specific  performance  of  the  agreement, 
and  to  restrain  proceedings  at  Law,  the  Court  refused  an  injunc- 
tion (4). 

14.  "Where  the  defendant  had  been  prevented  from  proving  other 
breaches  against  which  no  relief  could  have  been  had,  as  by  assign- 
ing without  license,  the  Court  refused  an  injunction  against  a 
verdict  in  ejectment  upon  a  breach  of  covenant  by  the  lessee  for 
years,  as  to  the  mode  of  cultivation,  though  the  case  was  one  in 
other  respects  admitting  relief  (5). 

15.  There  is  a  distinction  as  to  an  injunction  to  restrain  eject-  The  Court  will 

ment  between  landlord  and  tenant  upon  an  actual  lease,  and  upon  fgainst  eje^ct- 

a  mere  covenant  for  a  lease ;  in  the  latter  case  the  Court  will  ™^'^*  "P°°  '^ 

mere  agree- 

grant  no  relief  if  the  lease  sought  must  contain  a  covenant  which  ment  for  a 

ISELSG  wllGrG 

would  have  been  violated,  and  against  which  no  relief  could  be  the  covenant 
had.    In  the  former  case  some  ground  is  necessary,  either  by  the  ^e'en  vioUted. 
conduct  of  the  lessor,  or  under  the  4  Geo.  2,  c.  28  (6). 

(1)  Bamford  v.  Greasy,  3  Giff.  675.  (4)  Forrett  v.  Barnes,  2  L.  J.  (Ch.) 

(2)  Bedmond  v.   Goodall,  2   Jones,      142. 

812.  (5)  Lovat  v.  Lord  Banelagh,  3  V.  & 

(3)  Eoman  v.  Moore,  4  Price,  5.  B.  24. 

(6)  Id.  29 ;  vide  ante,  p.  58,  pi.  7. 
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Part  II.     The  Court  16.  An  injunction  will  be  granted  against  an  eject- 

Seot.  1.      ^'ectment"'     ment  under  a  deed  of  appointment,  if  a  husband  obtain 

^^^^^  ^  '^^^'1  such  from  his  wife  by  undue  influence,  oppression,  &e., 

ment  obtained  and  an  issue  will  be  directed  (1). 

by  husband 

from  wife  by  undue  influence,  oppression,  &c. 

A  landlord  17.  A  landlord  against  whom  judgment  has  been  obtained  in 

defauit,%dg-  ejectment  by  his  own  negligence  in  suffering  judgment  to  go  by 

ment  ^'^  ^^^°^'  default,  has  an  equity  to  restrain  his  tenant,  and  those  to  whom  the 

restrain  tenant  has  attorned,  from  setting  up  the  lease  against  any  eiect- 

tenaut,  te.,  ,,•,,,  ,     .  ■,     ,  ,  ,  , 

from  setting     ment  the  landlord  may  bring,  and  that,  though  only  a  year  and 
againsThls      three  quarters  of  the  term  may  be,  as  here,  unexpired ;  and  it  is 

the  landlord's,  not  necessarv  that  the  ejectment  should  be  brought  before  the  bill 
ejectment.  j  j  o 

is  actually  filed  (2). 

Surviving  18.  A  surviving  partner  proceeding  by  ejectment  to  obtain  pos- 

restrainedpro-  session  of  a  farm,  of  which  a  joint  lease  had  been  made  to  himself 

g?^^™s  by      aji(j  iiig  deceased  partner,  will  be  restrained  by  injunction  (3). 

recover  a  farm  of  which  he  and  his  deceased  partner  were  joint  lessees. 

The  Court  19.  In  a  Case  of  acquiescence  the  Court  will  restrain  ejectment. 

ejectment  in  a  ^^^  where  a  colliery  proprietor  constructed  a  railway  from  his 

case  of  aoqui-  colliery  across  the  lands  of  several  other  persons  by  agreement ;  and 

eacence.  •'  r  j     o  ; 

his  solicitors  wrote  a  letter  to  the  defendant,  across  whose  lands  he 
desired  to  carry  the  railway,  referring  to  the  powers  of  a  local  Act 
of  Parliament,  supposed  to  enable  him  to  take  lands  within  a 
certain  area  for  roadway,  and  offering,  on  the  part  of  the  plaiutiff, 
to  pay  him  for  the  land  at  a  fair  valuation ;  and  the  defendant  did 
not  reply  to  the  letter,  and  the  railway  was  made  across  his  land 
without  further  communication  with  him ;  and  a  year  or  two  after- 
wards the  plaintiff  and  defendant  had  an  interview,  but  did  not 
agree  as  to  the  price  to  be  paid  for  the  land  ;  and  three  or  four 
years  after  the  railway  was  made  the  defendant  brought  his  eject- 
ment, whereupon  the  plaintiff  filed  his  bill  for  an  injunction, 
charging  acquiescence ;  the  Court,  on  motion,  restrained  the 
action,  upon  the  plaintiff  giving  judgment  in  the  ejectment,  and 
paying  a  sum  into  Court  not  less  than  the  utmost  valuation  of  the 
land  (4). 

20.  Where  the  plaintiff,  at  the  suggestion  of  the   defendant, 

(1)  Peel  V. ,  16  Ves.  157.  (3)  Mliof  v.  Brcnun,  3  Sw.  489. 

(2)  Baker  v.  MeUish,  10  Ves.  544.  (4)  PoweU  v.  Thomas,  6  Hare,  300. 
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remoTed  his  place  of  business  to  a  house  belonging  to  the  defendant,  Paht  II 
his  father-in-law,  upon  the  faith,  as  he  alleged,  of  a  parol  promise  sbot.  i. 
by  the  defendant  that  he  should  occupy  the  house  rent-free  during 
his  life ;  and  during  the  period  of  his  occupation,  nineteen  years,  lie 
spent  various  moneys,  amounting  to  about  £300,  in  repairs,  which 
were  chiefly  of  the  ordinary  description,  except  the  putting  up  a 
new  staircase,  and  a  new  roof  to  an  outhouse ;  and  the  defendant 
brought  an  ejectment,  and  the  plaintiff  filed  a  bill  for  relief,  alleging 
that  there  was  an  absolute  gift  of  the  house  to  him ;  the  Master  of 
the  Eolls,  Sir  J.  Komilly,  held  that  there  was  not,  and  that  the 
change  of  the  plaintiff's  place  of  business  did  not  constitute,  a  suf- 
ficient consideration  to  support  the  parol  agreement,  and  also  that 
the  plaintiff  was  not  entitled  to  any  lien  in  respect  of  the  moneys 
spent  in  repairs  (1). 

21.  Upon  a  bill  of  discovery  in  Equity,  in  aid  of  an  action,  the  Plaintiff  in  a 
plaintiff  is  only  entitled  to  a  discovery  of  such  matters  as  make  out  covery  is  only 
his  own  title,  and  cannot  compel  a  discovery  of  the  particulars  of  covery'if°  '''^" 
his  adversary's  title,  and  how  he  makes  it  out ;  therefore,  where  A.  matters 

making  out 

brought  an  ejectment  against  B.,  whereupon  B.  filed  a  bill  of  dis-  Us  own  title, 
covery  in  Equity  against  A.,  seeking  to  discover  under  what  title  he  gary'sT  and""^" 
claimed  at  Law,  and  how  he  made  it  out,  the  Master  of  the  Eolls,  Sir  Ej'*''^*'^  *° 

'  '         Equity  has  no 

J.  Eomilly,  held  that  B.  was  not  bound  to  give  this  discovery  (2).  "gtit  to  dis- 
covery of 
plaintiff  at  Law's  title  in  an  action  of  ejectment  against  plaintiff  in  Equity. 


22.  Where  there  is  concealment  and  acquiescence,  together  Where  there 
with  conduct  which  creates  an  estoppel,  a  Court  of  Equity  will  and  acqu?''"* 
restrain  an  ejectment ;  and  where  D.'s  father  died  in  1847,  havine-  «'^°^°<=^'  ''i*'^ 

'  &  conduct  creat- 

first  made  his  will,  purporting  to  devise  all  his  real  estate  to  his  ^'^s  an 
wife  in  fee,  but  this  will  was  not  executed  in  proper  form,  and  Court^of  ^ 
therefore  D.  became  entitled  to  the  land  as   heir-at-law  to  his  restamlfeot- 
father ;  and  three  months  before  he  came  of  age  he  agreed  with  one  '"®"*- 
P.  for  the  sale  to  him  of  the  real  estate  for  valuable  consideration ; 
and  a  conveyance  to  P.  was  prepared  by  D.,  and  executed  by  his 
mother,  the  devisee  under  his  father's  will,  D.  being  the  witness 
to  it ;  and  P.  afterwards  sold  and  conveyed  away  his  interest,  and  D. 
brought  ejectment  against  the  purchaser ;  on  a  bill  filed  to  restrain 

(1)  Millard  v.   Earvey,   34    Beav.      125  ;  vide  S.  C.  ante,  p.  210,  pi  15 ; 
237 ;  10  Jur.  (N.  S.)  1167 ;  13  W.  E.      p.  559,  pi.  4 ;  p.  673,  pi.  23. 
(2)  IngUby  v.  Shafto,  33  Beav.  31. 
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Part  II.     the  action,  it  was  shewn  that  D.  had  at  various  times  acquiesced 
Seot.  1.     ^^  t^6  sale  after  he  became  of  age.    The  Court  held,  that  D.'s  con- 
duct  with  reference  to  the  sale  was  fraudulent,  and  was  to  be  con- 
sidered as  an  assertion  that  his  mother  was  entitled  as  a  devisee 
in  fee,  although  he  was  then  not  of  age,  and  that  such  conduct,  and 
his  subsequent  acquiescence  after  attaining  his  majority,  estopped 
him  from  denying  the  validity  of  the  sale,  and  he  was  enjoined 
from  proceeding  with  the  ejectment,  and  ordered  to  execute  a 
conveyance  to  P.'s  vendee  (1). 
An  ejectment       23.  An  ejectment  will  be  restrained  which  is  in  violation  of  a 
strainedwhich  custom  Under  which  possession  is  given  of  land  with  a  view  to  the 
IS  in  violation  orj-ant  of  a  lease.     And  where  R.  was  tenant  in  fee  of  estates  in 

of  a  custom       ° 

under  which    Yorkshire,  upon  which  the  custom  had  grown  up  of  permitting  a 
possession  is  i     .  .  i       i       i         i     -i  t  , 

given  of  land  person  desiring  to  take  land,  or  buildmg,  to  enter  upon  such  land 

the'grantTf  1°  ^^^  build  thereon,  upon  an  understanding  that,  after  the  erection 
lease.  of  buildings  a  lease  would  be  granted  for  sixty  years,  renewable 

every  twenty  and  forty  years  upon  payment  of  fines,  and  to  continue 
in  possession  of  such  lands  upon  simple  payment  of  rent,  without 
the  actual  taking  up  of  any  lease ;  but  if  a  lease  was  actually  granted, 
the  custom  was  to  reserve  a  rent  double  that  which  would  other- 
wise have  been  required ;  and  in  1837,  on  the  application  of  the 
plaintiff,  a  piece  of  land,  parcel  of  these  estates,  was  allotted  to' 
T.  in  manner  described  above,  and  T.  entered  into  possession  and 
built  on  the  land ;  and  E.  died  in  1839,  having  devised  his  estates 
at  H.  to  trustees  for  the  defendant  for  Kfe,  with  power  to  his 
guardians  and  himself  to  grant  the  usual  building  leases,  and  also 
to  grant  leases  upon  such  terms  as  those  upon  which  leases  had 
previously  been  granted,  and  to  renew  leases  upon  the  existing 
system ;  and  the  defendant  obtained  a  private  Act  of  Parliament 
in  1844,  which,  after  reciting  that,  on  the  estates  persons  applied 
for  land  on  lease  for  building  purposes,  and  had  taken  land  for 
such  purposes  without  written  agreement,  but  on  the  faith  of  a 
lease  being  granted  to  them  in  the  customary  form,  namely,  for 
the  term  of  sixty  years,  renewable  every  twenty  and  forty  years, 
upon  payment  of  fines,  authorized  the  granting  of  such  leases ;  and 
in  1845,  another  piece  of  land  was  allotted  to  T.  by  the  agent  of 
the  trustees,  and  he  entered  and  built  thereon  ;  and  in  November, 
(1)  Leary  v.  Eosc,  10  Upper  Canada  Law  Journal,  272  (Ch.). 
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1861,  the  defendant  commenced  an  ejectment  to  recover  both  pieces     Part  II. 

Ohapter  II 

of  land ;  Yice-Chancellor  Sir  J.  Stuart  held,  that  the  plaintiff  was      seot.  1. 


entitled  to  a  lease  of  both  pieces,  to  be  granted  in  the  manner  pre- 

scribed  by  the  Act  of  1844,  but  that  the  rent  reserved  should  be 

double  the  amount  of  that  at  which  T.  entered  into  possession, 

such  double  rent  to  commence  to  be  payable  from  the  date  of  the 

lease  (1) ;  but  this  decree  was  reversed  by  the  House  of  Lords  on 

the  ground  that  the  circumstances  shewed  merely  a  tenancy  from 

year  to  year,  and  no  title  to  compel  a  lease  (2). 

24.  The  Court  will  relieve  against  the  consequences  of  a  breach  The  Court 

of  covenant  to  repair  where  the  lessee  is  unable,  from  circumstances  against  the 

over  which  he  has  no  control,  to  complete  the  repairs  within  a  of'^^^each'^of 

specified  time.     A  lease  contained  a  covenant  to  repair  within  covenant  to 
^  _  _  '■  repair,  where 

three  months  after  notice,  and  if  the  lessee  should  not  perform  the  lessee  is 

covenant  it  might  be  lawful  for  the  lessor  to  re-enter.     On  the  circumstances 

16th  of  September,  1862,  the  lessee  received  a  notice  requiring  jep^jJi^^P^Hhin 

her  to  perform,  within  three  months,  certain  repairs,  and  she  there-  ^^^  specified 
f  .  .  time,  and  the 

upon  directed  three  persons  to  execute  the  works  which  might  be  Court  will 

necessary,  but  two  of  them  were,  in  consequence  of  the  bad  state  ejectment  for 
of  the  weather,  prevented  from  completing  portions  of  the  works  ^°^  ^  breach. 
by  the  16th  of  December.  The  lessor's  solicitor,  on  the  20th  of 
December,  demanded  possession  of  the  premises,  on  the  ground 
that  the  lease  had  become  forfeited,  and  on  the  30th  of  December 
an  ejectment  was  commenced  for  a  breach  of  covenant  in  not  com- 
pleting the  repairs  before  the  16th  of  December.  But  on  a  bill  by 
the  lessee  shewing  these  circumstances,  and  that,  out  of  the  twenty- 
two  items  mentioned  in  the  specification  sent  by  the  lessors  of 
repairs  required,  only  two  were  not  commenced,  and  eight  not 
completely  finished ;  and  that  there  had  been  no  entry  by  the 
lessors  to  inspect,  and  no  notice  from  them  to  expedite  the  works 
during  the  interval ;  and  that  the  whole  of  the  works  was  completely 
finished  in  the  second  week  in  January ;  the  Court  held  that  the 
lessee  was  entitled  to  be  relieved  against  an  ejectment  for  the 
breach  of  covenant,  and  granted  a  perpetual  injunction  to  restrain 

(1)  Thornton  v.  Bamsden,  4   Giif.      v.  Ramsden,  and  Eamsden  v.  Dyson 
519 ;  10  Jur.  (N.  S.)  839.  and  Thornton,  ante,  pp.  224,  225,  pi. 

(2)  Ramsden  v.  Dyson  and  Thorn-      51 ;  pp.  654,  655,  pi.  8. 
ton,  L.  E.  1  H.  L.  129  ;  et  vide  Thornton 
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Part  II.     the  action,  and  directed  an  inquiry  whether  the  covenants  had  been 
Chapter  II.  e  j  /-.^ 

SficT.  1.      periormed  (1), 

Where  there        ^^'  Where  there  has  been  a  waiver  by  a  mortgagee,  of  default  by 

has  been  a      the  mortgagor,  the  Court  will  restrain  an  ejectment.     In  this  case 

waiver  by  a  o  o     '  .... 

mortgagee,  of  an  agreement  had  been  entered  into,  in  writing,  not  to  call  in  a 

default  by  the  ,  „        ,  ,i  ,  p  i,>it         i  ■ 

mortgagor,  the  mortgage  for  two  years,  the  mortgagor  tumllmg  nis  covenants. 
restoain'elect-  ^^  ^^^  occasion  within  the  two  years  interest  was  not  paid  on  the 
ment.  Jay,  and  the  mortgagee  shortly  afterwards,  after  giving  notice  that 

he  was  no  longer  bound  by  the  agreement,  demanded  and  received 
payment  of  the  interest  and  incidental  costs.  Upon  the  mort- 
gagee bringing  ejectment  within  the  two  years  the  Court  granted 
an  injunction  (2). 

26.  Where  a  lease  had  been  granted  of  coals  and  ironstone  for 
three  hundred  years  at  a  fixed  rent,  and  paying  certain  royalties 
not  fixed,  and  the  lease  contained  a  stipulation  that  the  working 
should  not  be  delayed  more  than  five  years  from  the  date  of  the 
lease ;  also,  that  as  to  three  out  of  four  of  the  mines,  the  lessees 
might  either  work  or  relinquish,  but  should  not  underlet  or  assign 
without  the  consent  of  the  lessor,  except  to  responsible  persons ; 
and  the  mines  had  been  worked  for  twenty-four  years,  when  the 
lessee  died,  and  a  suit  was  instituted  to  administer  his  estate  and  a 
receiver  appointed ;  and  the  ironstone  mine  was  then  no  longer 
worked,  and  ten  years  after  the  working  of  the  coal  mines  was 
also  stopped,  but  rent  continued  to  be  paid  and  received;  and 
a  correspondence  ensued,  not  assuming  a  peremptory  tone  until 
fifteen  years  after  the  mines  were  shut  up,  the  lessors  having  had 
no  knowledge  of  the  abandonment  all  along;  and  an  ejectment 
had  been  brought,  but  restrained  by  reason  of  there  being  a 
receiver ;  on  summons  for  liberty  to  proceed  with  the  action,  Vice- 
Chancellor  Sir  E.  T.  Kindersley  held,  that  the  lessors  had  no  right 
to  prohibit  the  letting  to  responsible  persons,  and  that,  by  ac- 
quiescence with  knowledge  of  the  breaches  of  covenant,  and 
the  receipt  of  rent,  they  had  lost  their  right  to  proceed  to  re- 
cover possession  immediately,  but  must  give  the  lessees  a  rea- 
sonable time  for  restitution  of  the  works ;  and  the  application  for 

(1)  Bargent  v.  Thomson,  4  Giff.  473 ;  (2)  Langridge  v.  Payne,  2  J.  &  H. 

9  Jur.  (N.  S.)  1192 ;  7  L.  J.  (N.  S.)  365 ;      423. 
vide  ante,  pp.  87,  88j  pi.  46,  47. 
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liberty  to  proceed  at  Law  was  ordered  to  stand  over  for  three  ^^^^^^^.^^jj 
months  (1).  Sect.  1. 

27.  Where  a  mortgagee  with  power  of  sale  of  real  estate  had  ^ 
informed  the  plaintiff,  the  mortgagor,  that  he  should  sell  it  for 

£220  unless  more  were  offered ;  and  it  was  thereupon  Terbally 
agreed  between  the  plaintiff  and  the  defendant  that  the  defendant 
should  buy  it  on  the  plaintiff's  behalf  for  £230,  and  have  a  lien  on 
it  for  that  sum,  and  that  the  plaintiff  should  pay  interest  and  con- 
tinue to  occupy  the  part  he  then  occupied,  and  that  the  defendant 
should  receive  the  rents  of  the  rest  tOj  reduce  the  principal ;  and 
an  offer  by  the  defendant  to  purchase  for  £230  was  then  sent  by 
the  plaintiff's  agent  to  the  mortgagee,  who  accepted  it,  and  under 
his  power  of  sale  conveyed  to  the  defendant's  infant  daughter,  by 
,  the  defendant's  direction ;  and  the  plaintiff  continued  in  occupation 
of  the  part  he  was  to  occupy  and  paid  interest,  the  defendant 
receiving  the  rents  of  the  rest ;  and  this  continued  for  about  ten 
months,  when  the  defendant  died,  and  after  his  death  the  daughter 
brought  ejectment,  claiming  to  be  absolute  owner ;  the  Court  held, 
that  the  Statute  of  Frauds  was  no  defence  to  a  bill  by  the  plaintiff 
to  enforce  the  agreement  (2)  ;  and,  per  Lord  Justice  Knight  Bruce, 
the  plaintiff's  continuance  in  possession  after  the  conveyance  being 
referable  only  to  the  verbal  agreement  amounted  to  part  per- 
formance of  that  agreement  and  excluded  the  operation  of  the 
statute  (3) ;  and,  per  Lord  Justice  Turner,  without  reference  to  part 
performance,  the  Statute  of  Frauds  was  no  defence,  because  the 
defendant's  insisting  on  the  conveyance  as  absolute  when  it  had 
been  agreed  that  it  should  be  a  mortgage  was  a  fraud,  and  the 
Statute  of  Frauds  is  not  allowed  by  Courts  of  Equity  to  cover 
frauds  (4). 

28.  Where  the  defendant  had  agreed,  in  consideration  of  the 
plaintiff  erecting  a  house  and  premises  upon  a  plot  of  ground 
belonging  to  the  defendant,  to  grant  a  lease  of  the  same  when 
completed,  according  to  the  terms  of  the  agreement;  and  the 
plaintiff  agreed  to  insure  the  house  and  premises  in  the  County 
Fire  Office  in  the  joint  names  of  the  plaintiff  and  defendant,  pro- 

(1)   Whitehead  v.  Bennett,  9  W.  B.  (2)  Lincoln  v.  Wright,  4  De  G.  & 

626 ;  4  L.  T.  (N.  S.)  818.  J.  16. 

(3)  lb.  (4)  lb. 
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Part  II.  vided  that,  if  the  plaintiff  should  not  fully  perform  his  agree- 
Seot.  1.  *  ment,  then  the  agreement  by  the  defendant  for  executing  a  lease 
~  should  be  void,  and  the  defendant  should  have  power  to  re-enter ; 
and  the  defendant  further  agreed  that  the  plaintiff  should,  within 
two  years  from  the  date  of  the  agreement,  have  the  option  to 
purchase  for  a  stipulated  sum  ;  and  the  plaintiff  erected  the  house 
and  premises  in  accordance  with  the  terms  of  the  agreement,  but 
insured  them  in  the  Eoyal  Exchange  Insurance  Ofi&ce,  and  in  his 
own  name  only ;  and  the  plaintiff,  within  the  time  limited,  signified 
his  intention  to  purchase,  but  the  defendant  refused  to  sell,  on  the 
ground  of  the  breach  of  covenant,  and  commenced  an  action  of 
ejectment  against  the  plaintiff;  upon  a  bill  filed  by  the  plaintiff, 
the  Master  of  the  Eolls  held,  that  the  contract  to  sell  was  a 
distinct  and  separate  part  of  the  agreement,  and  made  a  decree 
restraining  the  ejectment,  and  for  the  specific  performance  of  the 
agreement  for  purchase  (1). 

29.  Where  an  owner  of  a  first  rent-charge  on  house  property 
which  had  fallen  into  decay  had  entered  into  possession,  his  rent^ 
charge  being  in  arrear,  and  having  expended  a  considerable  sum  of 
money  in  repairs,  he. received  rent  sufficient  to  pay  all  arrears  of 
the  rent-charge ;  and  thereupon  the  owner  of  a  second  rent-charge, 
whose  rent-charge  was  in  arrear,  brought  ejectment  to  recover 
possession;  the  Lords  Justices,  affirming  the  judgment  of  the 
Master  of  the  Eolls,  dismissed  for  want  of  equity  a  bill  by  the 
defendant  to  restrain  the  action,  except  upon  payment  of  the  money 
expended  in  repairs  (2). 

30.  Where  a  lease  had  been  granted  of  copyhold  houses  and 
lands  in  London  for  twenty-one  years,  subject  to  a  small  rent,  and 
to  the  usual  covenants  to  repair,  insure,  &c.,  with  the  usual  proviso 
for  re-entry  on  breach  of  any  of  the  covenants,  and  also  a  cove- 
nant by  the  lessor,  provided  the  rent  should  have  been  paid  and 
the  covenants  kept,  at  the  request  in  writing  of  the  lessee  to 
procure  from  the  lord  of  the  manor  a  license  to  demise  the  pre- 
mises for  the  further  term  of  twenty-one  years,  and  so  from  time 
to  time,  provided  such  request  should  be  given  as  aforesaid ;  and 
in  obtaining  such  license  to  grant  a  new  lease  with  the  same  cove- 

(1)  Qreen  v.  Low,  2  Jur.  (N.  S.)  848. 
(2)  Hooper  v.  Cooke,  20  Beav.  239 ;  1  Jur.  (N.  S.)  949  ;  2  Jur.  (N.  S.)  527. 
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nants,  including  the  covenant  for  renewal ;  and  subsequently  the  Pabt  II. 
lease  had  been  renewed,  on  the  expiration  of  the  term,  by  a  new  g^.^  i_ 
lease  for  twenty-one  years,  containing  similar  covenants,  and  the 
lessee  had  expended  money  on  the  premises,  and  the  value  of  the 
property  had  been  much  increased,  and  the  covenants  in  the 
renewed  lease  to  repair  and  to  insure  had  been  broken ;  and  at 
the  end  of  the  renewed  term  the  landlord,  on  account  of  the 
breach  of  the  covenants,  refused  again  to  renew,  and  brought  an 
action  of  ejectment.  The  Lord  Chancellor  held,  aiBSrming  a 
decision  of  Vice-OhanceUor  Sir  W.  P.  Wood,  that  a  Court  of 
Equity  would  not  compel  the  landlord  to  renew,  nor  restrain  him 
from  ejecting  the  lessee  (1) ;  and  it  was  also  held,  afSrming  the 
decision  of  the  Vice-OhanceUor,  that  the  construction  of  the  cove- 
nant for  renewal  in  the  first  lease  was  not,  that  in  future  leases  the 
renewal  was  to  be  on  request  only,  whether  the  lessee's  covenants 
had  been  performed  or  not,  because  it  provided  that  the  renewed 
lease  should  contain  a  like  covenant  for  renewal ;  and  that  the 
condition  precedent  to  a  renewal  was  twofold — request  in  writing, 
and  compliance  with  the  covenants — and  that  the  double  condition 
was  not  confined  to  the  first  renewal,  but  applied  Mies  quoties, 
that  the  Court  would  not  interfere  by  injunction  to  prevent  the 
lessor  recovering  possession  in  ejectment,  the  lessee  not  having, 
within  reasonable  time,  proceeded  to  repair ;  and  that  there  is  no 
sound  distinction  between  the  principles  as  to  relieving  against 
forfeiture  in  cases  of  a  covenant  for  perpetual  renewal  and  ordi- 
nary cases ;  but  as  the  case  was  one  of  great  hardship  on  the 
lessee,  and  the  question  had  not  before  arisen  in  the  case  of  a  lease 
with  a  covenant  for  a  perpetual  renewal,  the  Court  dismissed  the 
bill  without  costs  (2). 

31.  Where  lands  had  been  devised  in  trust  for  A.  for  life  with 
remainder  to  children,  with  power  to  the  trustee  to  sell  and  give  a 
discharge  to  the  purchaser ;  and  in  1807,  T.,  who  was  wrongly  sup- 
posed to  be  the  trustee,  sold  the  lands,  and  gave  a  receipt  to  the 
purchaser ;  and  the  purchase-money  had  been  paid,  with  T.'s  con- 
sent, to  the  tenant  for  life,  who  appropriated  it ;  and  the  interests 
of  the  remaindermen  accrued  in  1845,  and  in  1851  they  filed  their 
bill  to  set  aside  the  sale ;  the  Master  of  the  EoUs,  Sir  J.  Eomilly 

(1)  Job  V.  Bannister,  2  K.  &  J.  374  ;  3  Jur.  (N.  S.)  93.  (2)  lb. 
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Part  II  held,  that  the  sale  being  land  fide  and  for  value,  and  the  purchaser 
Sect.  1.  being  discharged  from  seeing  to  the  application  of  the  purchase- 
money,  the  Court  would  not  grant  relief,  it  appearing  tha.t  T.'s  estate 
was  sufficient  to  make  good  any  liability  that  might  be  established 
in  respect  of  the  sale  ;  and  a  perpetual  injunction  was,  under  the 
circumstances,  granted  to  restrain  the  remaindermen  from  pro- 
ceeding at  Law  to  recover  the  estate  (1). 

32.  Where,  by  a  lease  empowering  the  lessee  to  build,  the  lessee 
covenanted  to  cultivate  the  part  of  the  demised  land  on  which  no 
buildings  should  be  erected  in  a  husbandlike  manner,  and  there 
was  a  clause  of  forfeiture  for  breach  of  covenant,  and  the  lessee 
built  a  vitriol  factory  on  the  land  with  the  knowledge  of  the 
lessor,  but,  being  obliged  to  discontinue  the  manufacture  by  an 
indictment,  he  pulled  down  the  manufactory,  and  paid  part  of  the 
proceeds  of  the  building  materials  to  the  lessor  in  pursuance  of  an 
agreement  between  them ;  upon  appeal  it  was  held,  reversing  the 
decision  of  the  Court  below,  that  the  lessor  had  not  in  Equity 
precluded  himself  from  entering  for  the  non-cultivation  of  the 
land  after  the  manufactory  was  pulled  down,  and  an  injunction  to 
restrain  execution  in  an  action  of  ejectment  was  dissolved  (2). 

33.  Where  the  plaintiff  in  the  suit,  having  been  advised  that  his 
daughter,  then  an  infant,  was  entitled  in  fee  to  two  fourth  parts  of 
certain  freehold  estates,  then  vested  in  trustees,  subject  only  to  a 
question  whether  he,  the  plaintiff,  was  or  not  entitled  to  the  rents 
thereof  for  his  life,  as  tenant  by  the  curtesy,  had  instituted,  in 
1826,  a  suit,  to  which  he  was  not  a  party,  but  in  which  he  was 
named,  and  acted  as  next  friend  of  his  infant  daughter,  and  in 
1830  had  obtained  a  decree  in  such  suit,  inconsistent  with  any 
title  in  himself  as  tenant  by  the  curtesy,  declaring  his  daughter  to 
have  become  entitled,  at  the  death  of  her  mother,  "  to  two-fourths 
of  the  estate  in  fee,  and  to  the  rents  and  profits  thereof,"  and 
directing  a  partition  and  an  allotment  of  two-fourths  of  the  estates 
to  the  daughter ;  and  in  1833,  the  father,  still  acting  as  next 
friend  of  his  daughter  in  the  suit,  had  obtained  an  order  of  the 
Court  approving  of  a  deed  of  partition,  containing  a  conveyance  by 

(1)  Hope  V.  Liddell,  Liddell  v.  Nor-  (2)  Hills  v.  Rmuland,  4  De  G.  M.  & 

ton,  21  Beav.  183  ;  2  Jur.  (N.  S.)  105  j      G.  430. 
25  L.  J.  (Ch.)  90. 
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the  trustees  of  two-fourths  of  the  estate  in  question  to  the  daughter  Part  II. 
in  fee,  and  declaring  that  the  father,  his  executors,  &c.,  should  seot.  i. 
have  the  use  of  the  same  for  ten  years,  if  the  daughter  should  so 
long  live,  and  remain  an  infant  and  unmarried;  and  from  and 
after  the  happening  of  either  of  those  events  to  the  daughter  in 
fee ;  and  providing  that  the  rents  received  by  the  father  should  be 
applied,  at  the  discretion  of  the  father,  towards  the  maintenance 
of  the  daughter ;  and  this  the  father  accordingly  did  until  the 
daughter  attained  her  majority  in  1843,  after  which,  until  her 
marriage  in  1847,  without  her  father's  consent,  he  duly  accounted 
to  her  for  the  rents  of  the  estates ;  and  after  the  marriage  the 
daughter  and  her  husband  brought  ejectment  against  the  father, 
■who  thereupon,  in  1852,  obtained,  according  to  the  then  practice, 
the  common  injunction,  claiming  by  the  same  bill  to  be  entitled, 
as  tenant  by  the  curtesy,  to  the  rents  of  the  estates  in  question,  on 
the  ground  that  his  title  was  not  concluded  by  the  suit  commenced 
in  1826,  to  which  he  was  not  a  party,  but  which  he  alleged  had 
been  instituted  and  conducted  by  him  as  next  friend  of  his  daughter 
in  ignorance  of  his  own  right  to  curtesy ;  the  Lords  Justices  held,  Proceedings 
dismissing  with  costs  an  appeal  from  the  decision  of  Vice-Chan-  mount  to 
cellor  Sir  J.  Stuart  declaring  the  plaintiff  not  entitled  to  curtesy,  ^u^^^gy" 
that  the  proceedings  and  conduct  of  the  plaintiff  from  the  com- 
mencement of  the  suit  in  1826  were  tantamount  to  a  waiver,  as 
against  his  daughter  and  her  husband,  of  his  right  to  curtesy  out 
of  the  estates  in  question  ;  and  moreover,  that  the  representations 
shewn  in  evidence  to  have  been  made  by  him  to  his  daughter  were 
such  as  that  the  marriage  must  be  considered  as  having  been 
contracted  by  her  upon  the  faith  of  the  correctness  of  those  repre- 
sentations, and  the  plaintiff  considered  as  liable  to  have  that  faith 
treated  as  the  legitimate  consequence  of  such  representations  (1). 
34,  Where,  in  1779,  copyhold  land,  held  of  the  manor  of  T., 
had  been  demised  for  a  term  of  sixty-five  years,  and  the  lessee 
obtained  from  the  lord  at  the  same  time  a  grant  of  part  of  the 
waste  of  the  same  manor,  and  afterwards  made  a  private  canal, 
with  the  consent  of  the  reversioner  of  the  copyholds,  through  both 
the  copyhold  and  waste  land ;  and  in  1794  an  Act  of  Parliament 
was  passed  authorizing  the  company  to  make  the  S.  canal,  of 
(1)  Stone  V.  Godfrey,  18  Jur.  524. 
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Part  II.  which  the  private  canal  was  to  form  a  part,  and  for  this  purpose 

Chaptee  II  .                                                                                                         .                      r      r 

Sect.  1.  it  was  to  be  widened  and  improved  under  conditions ;  and  in  1797 


the  canal  was  opened  for  traffic  ;  but  no  agreement  was  ever  come 
to  for  the  purchase  of  the  interest  of  the  owner  of  the  rever- 
sion of  the  copyholds;  and  upon  the  expiration  of  the  lease  in 
1844  an  action  of  ejectment  had  been  brought  by  certain  parties 
claiming  this  reversion,  and  judgment  had  been  given  for  the 
plaintiffs  in  the  action ;  and  a  bill  was  thereupon  filed  by  the  lord 
of  the  manor,  who  was,  under  the  Act,  entitled  to  that  portion  of 
the  canal  which  ran  through  the  above  manor,  to  restrain  execu- 
tion in  the  action,  and  to  compel  the  defendants  in  Equity  to 
execute  proper  conveyances  to  the  plaintiff,  on  the  payment  of 
what,  if  anything,  was  due  to  them  for  compensation,  and  also  to 
restrain  the  defendants  from  interfering  with  the  use  of  the  canal ; 
the  Master  of  the  EoUs  held,  that  the  defendants  were  not,  under 
the  special  circumstances  of  the  case,  entitled  to  obtain  possession  of 
the  land  covered  by  the  canal,  or  to  interrupt  or  interfere  with  its 
use,  but  that  they  were  entitled  to  receive  fair  and  reasonable 
compensation  for  their  reversionary  interest,  and  that  the  amount 
of  such  compensation  was  to  be  ascertained  by  reference  to  the 
value  of  the  land  when  the  reversion  fell  into  possession,  without 
regard  to  its  being  required  for  the  purposes  of  the  canal ;  and 
that  the  Court  would  itself  ascertain  and  fix  the  amount  of  com- 
pensation, without  referring  the  matter  to  another  tribunal,  and 
that  the  amount  of  compensation  was  to  bear  interest  at  £4  per 
cent,  from  the  time  when  the  reversion  fell  into  possession ;  but 
both  parties  having  claimed  more  than  they  were  entitled  to,  they 
were  ordered  to  bear  their  own  costs  of  the  suit,  the  plaintiff  being 
also  ordered  to  pay  the  costs  of  the  Attorney-General,  and  also 
the  costs  of  the  action  at  Law  (1). 
No  specific  35.  Where  A.,  in  1814,  had  agreed  for  a  lease  of  building- 

of  an'^agree-  ground  for  seventy-five  years,  at  a  ground-rent,  containing  the 
a  lease" -where  usual  building  covenants  to  insure,  repair,  allow  lessor  to  enter 
had  one  been   ^nd  view  repairs,  &c.,  and  that  in  case  of  non-payment  of  rent,  or 

QXGCUbGQ. 

lessor  would  breach  of  any  covenant,  the  lessor  was  to  have  the  right  to  re-enter ; 
right  to  deter-  but  the  lease  was  never  executed,  and  the  tenant  entered  and 
brc"^h  of'  't)"^-^*  ^t  considerable  expense,  and  continued  in  possession  up  to 
covenant.  ^^^  Beaufort  (Duke  of)  v.  Patrick,  17  Jiir.  682  ;  vide' S.  C.  p.  946,  ante. 
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his  decease  in  1843,  and  up  to  that  time  the  rent  was  paid  regu-     Part  ii. 

dlTAPTER  II 

larly,  but  the  covenants  to  repair  and  insure  were  neglected ;  and     seot.  i. 


upon  the  decease  of  the  lessee  disputes  arose  in  the  Ecclesiastical " 
Court  as  to  the  right  to  representation  to  his  estate,  and  probate 
was  not  granted  until  1847,  and  during  these  four  years  the  rent 
was  in  arrear,  and  the  covenants  to  insure  and  repair  were  totally 
neglected,  and  the  lessor  threatened  to  bring  ejectment ;  and  a  bill 
was  filed  to  restrain  the  ejectment,  and  to  have  a  specific  perfor- 
mance of  the  agreement  of  1814 ;  the  Court  held,  that,  inasmuch 
as  the  lessor,  if  the  lease  had  been  formally  executed  in  1814, 
would  now  have  had  a  right  to  determine  it  for  breach  of  covenant, 
it  would  not  decree  a  specific  performance  of  it;  and  that  the 
disputes  in  the  Ecclesiastical  Court  as  to  the  right  of  succession  to 
the  lessee  did  not  afford  sufScient  grounds  for  relief  (1). 

36.  In  Moses  v.  Lewis  (2)  the  Court  refused  a  special  injunction  The  Court 

,v.  1      •  s  ■    ^  r       .  wiU  not  le- 

{i.e,  upon  affidavit)  to  restram  execution  upon  a  judgment  m  eject-  strain  execu- 

ment  obtained  by  one  of  two  defendants  against  the  other  defen-  ment^where 

dant,  where  the  plaintiff,  as  landlord,  might  have  made  himself  Pj*^!"'^*^™ 

defendant  at  Law  to  the  action  of  ejectment  brought  against  his  as  landlord, 

have  made 
tenant.  himself  defendant  at  Law. 

37.  Where  there  had  been  two  verdicts  in  favour  of  the  plaintiff  The  Oomt 

on  trials  of  ejectment,  the  Court  granted  a  perpetual  injunction  (3).  pJrp^ua^ 

And  after  two  trials  at  bar  by  direction  of  the  Court  of  Chancery,  I'^J™"*!'"^  *<> 

•'  _  _  ■'    restrain  ejeot- 

and  both  verdicts  the  same  way.  Equity  will  grant  a  perpetual  ment  after  two 

injunction  and  decree  upon  the  right  found  by  the  verdicts  (4).  favour  of  the 

Though  in  Baih  (Lord)  v.  Shermn  (5)  Lord  Chancellor  Cowper,  f„^''p°*!fy^'''^' 

on  the  ground  that  the  title  was  purely  legal,  refused  a  perpetual  j^sal  titles, 

injunction,  though  the  plaintiff  had  had  five  verdicts  in  ejectment  perpetual 

at  Law,  there  being  no  ingredient,  of  trust,  fraud,  accident,  &c.,  in  after  five  ver- 

the  cause,  as  giving  the  Court  jurisdiction ;  yet  upon  an  appeal  to  f^^ lluree 

the  House  of  Lords,  at  the  recommendation  of  the  Lord  Chan-  nonsuits  and 
1    •    •  •  /r'\       o      ■       r,  *^°  ■verdicts. 

cellor,  a  perpetual  injunction  was  decreed  (6).     bo  in  Barefoot 

V.  Fry  (7)  a  perpetual  injunction  was  decreed  where  the  defen- 
dant had  brought  five  ejectments,  and  had  been  nonsuited  upon 

(1)  Gregory  v.  Wilson,  9  Hare,  683.  (4)  LeigUon  v.  Leighton,  i  Bro.  P. 

(2)  Jac.  502.  0.  378. 

(3)  Leighton  v.  Leighton,  1  Str.  404.  (5)  Prec.  Ch.  261 ;  Gilb.  Eq.  Eep.  2. 

(6)  4  Bro.  P.  0.  373.  (7)  Bun.  158. 
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Past  II.     full  evidence  in  three  of  them,  and  had  verdicts  against  him  in  the 

Ohapthr  it 

Sect.  1.  "  other  two.  In  case  of  a  trust  estate  devised  to  be  sold,  or  devised 
to  S.,  if  the  will  be  disputed,  after  two  trials  in  favour  of  the  will. 
Equity  will  grant  a  perpetual  injunction  (1). 

38.  Where  on  a  bill  for  specific  performance  of  a  parol  agree- 
ment to  grant  a  farm  lease,  with  the  usual  covenants  of  the 
neighbourhood,  an  injunction  to  prevent  ejectment  had  been 
obtained,  the  plaintiff  having  taken  possession ;  upon  answer, 
stating  the  insolvency  of  plaintiff,  and  various  breaches  of  the 
agreement  during  five  years'  possession,  the  injunction  was  con- 
tinued on  an  undertaking  to  give  judgment  in  ejectment,  go  to  the 
commission,  and  set  down  the  cause  for  the  then  next  term,  paying 
rent  into  Court ;  and  the  defendant  also  having  insisted  on  a  cove- 
nant not  to  assign,  that  was  held  to  be  a  subject  of  inquiry  as  to 
the  custom  of  the  neighbourhood  (2). 

39.  Where  an  ex  parte  injunction  had  been  obtained  to  stay  an 
ejectment,  to  which  the  plaintiffs  in  Equity  stated  in  their  bill 
they  had  no  defence  at  Law,  and  there  was  not  sufiieient  time 
for  the  defendants  to  move  to  dissolve  it  before  the  day  of  trial, 
and  it  appeared  afterwards  that  the  injunction  had  improperly 
issued,  but  without  any  misrepresentation  as  to  the  facts  in  the 
plaintiff's  affidavits ;  the  Court  dissolved  the  injunction  with  costs, 
but  held,  reversing  an  order  of  the  Court  below,  that  the  Court 
had  no  power,  on  motion  by  the  defendant,  to  order  the  plaintiffs 
to  give  judgment  in  the  ejectment  (3). 

40.  Where,  by  his  bill,  the  plaintiff  prayed  generally  for  an 
injunction  to  restrain  the  defendant  from  proceeding  in  an  eject- 
ment at  Law,  and  upon  the  motion  for  an  injunction  the  defen- 
dant's counsel  stated  that  the  defendant  intended  to  rely  at  Law 
upon  forfeitures  against  which  a  Court  of  Equity  cannot  grant 
relief,  and  the  plaintiffs'  counsel  then  sought  to  confine  the  in- 
junction to  those  forfeitures  against  which  Equity  will  relieve ;  the 
injunction  was  refused,  except  upon  the  usual  terms  of  confessing 
judgment  at  Law,  because  the  case  at  Law  was  upon  the  eve  of 
trial,  and  the  plaintiff  had  suffered  a  considerable  time  to  elapse 

(1)  Leighton  v.  Leighton,  1  P.  Wms.  (3)  Brown  v.  Newall,  2  My.  &  Cr. 
671.                                                            558. 

(2)  Boardman  v.  Mostyn,  6  Yes.  4C7. 
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before  he  filed  his  bill,  and  he  had  not  required  a  particular  of  the      Paht  II. 

Ottapter  it 

forfeiture  upon  which  the  defendant  intended  to  rely  at  Law,  and      35.^.  1. 


even  if  the  limited  injunction  were  granted  the  defendant  would 

still  be  obliged  to  have  a  trial  at  Law  (1). 

41.  The  Court  refui5ed  with  costs  a  motion  by  a  remote  remain-  The  Court, 
,  T  ,r..i',,,  ,•  •  J}         refused  on  the 

derman  and  tenants  01  the  estate,  to  restrain  a  receiver  irora  motion  of  a 


ejecting  the  tenants,  their  interest  {i.e.  the  interest  of  the  remote  ^^^"'je™ 


man 


remainderman  and  tenants)  not  being  sufficient.     A  receiver  is  to  and  tenants  to 

'  _  restrain  a 

let  the  estate  to  the  best  advantage,  but  he  cannot  raise  the  receiver  from 

rents  upon  slight  grounds,  nor  turn  out  tenants,  nor  let  even  for  tenantf 

one  year,   without  application   (under  the  old   practice)  to  the 

Master  (2). 

42.  A  party  who  had  suffered  a  decree  which  debarred  his  right  A  party  -who 
to  the  estate  to  be  inroUed,  &c.,  was  stayed  by  a  perpetual  in-  decree  debar- 
iunction  from  bringing  an   ejectment  till  the  decree  should  be  ™s  l»3  est  ite 

•"  a     o  J  iahe  inroUud, 

reversed  (3).  will  he  re- 

43.  Where,  by  settlement  of  Decembsr,  1786,  A.  was  made  perpetual  in- 
tenant  for  life,  with  remainder  to  J.  for  life,  with  remainder  to  the  br^y™  '°™ 
first  and  other  sons  of  J.  in  tail  male,  with  remainder  to  J.  in  fee ;  fJ,'?"'™™' 

till  the  decree 

and  A.  and  J.  were  empowered  to  make  leases  of  the  settled  is  reversed. 
estates,  and  by  lease  of  the  1st  of  February,  1787,  A.  and  J.  de- 
mised part  of  the  settled  estate  to  G.,  and  covenanted  for  the 
quiet  enjoyment  of  the  lessee  and  her  heirs  against  the  acts  of  the 
lessors,  or  the  acts  of  any  person  claiming  under  them,  but  this 
lease  was  not  warranted  by  the  power ;  and  on  the  26th  of  January, 
1819,  a  settlement  was  executed  on  the  marriage  of  F.,  the  eldest 
son  of  J.,  whereby  J.  and  F.  joined  in  resettling  tlie  estate,  and 
thereby  a  present  provision  out  of  the  lands  was  made  for  F. 
during  the  life  of  J.,  and  the  estates  were  charged  with  sums  of 
money  for  portions  for  the  younger  children  of  J.,  and  for  his  own 
benefit,  subject  to  which  they  were  limited  in  the  usual  course  of 
family  settlements ;  and  J,  and  F.  covenanted  that  the  lands  were 
free  from  incumbrances, ""  such  leases  of  the  premises  as  have  been 
heretofore  really  and  lonafide  made,  only  excepted,"  and  J.  havino- 
died  F.  brought  an  ejectment  to  recover  possession  of  the  lands 

(1)  5or»e  V.  TAorojisow,  Sail.  &  So.    i-     (2)   Wynne    v.    Lord    Newhorour/li , 
615.  1  Ves.  J.  164,  165. 

(3)  Selhy  v.  Selby,  Dick.  678. 
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Paet  II.     demised  by  the  lease  of  1787,  and  obtained  judgment ;  whereupon 
Sect.  1.      the  persons  interested  in  tliat  iease  filed  a  bill  for  an  injunction, 


and  to  compel  F.  to  confirm  it,  insisting  that  by  the  settlement  of 
1819  he  had  agreed  to  ratify  and  confirm  the  lease;  a  Court  of 
Equity  decreed  accordingly  (1). 

44.  Where  a  woman  seised  of  copyholds  had  executed  a  sur- 
render jointly  with  her  husband  to  such  uses  as  her  husband 
should  appoint,  and  in  default  of  appointment-to  him  in  fee,  but 
no  admittance  was  entered  under  the  surrender,  and  the  husband 
then  executed  a  conveyance  of  the  copyholds  to  a  purchaser,  but 
still  no  admittance  was  entered;  and  the  plaintiff,  who  claimed 
under  the  purchaser,  filed  a  bill  in  Equity  to  restrain  an  action  of 
ejectment  by  the  copyhold  heir  of  the  wife,  and  to  compel  a  sur- 
render to  complete  his  title;  the  Court  held,  that  the  husband 
of  the  copyholder  had  no  power  to  make  perfect  that  title  which 
he  as  a  volunteer,  and  without  consideration,  took  imperfectly ; 
and  no  person  claiming  under  him  could  ask  that  his  defective 
title  should  be  made  complete ;  and  the  bill  was  dismissed  with 
costs  (2). 

45.  After  leave  given  to  bring  an  ejectment,  a  new  ejectment 
cannot  be  brought  without  the  leave  of  the  Court  (3). 

46.  Where  A.,  tenant  in  tail,  with  power  to  lease,  remainder 
to  B.,  the  wife  of  C,  made  leases  exceeding  his  powers ;  and  by 
will  devised  some  benefits  to  B.,  but  B.  elected  to  take  her  estate 
tail  in  opposition  to  the  will ;  and  after  her  death  C.  claimed  as 
tenant  by  the  curtesy,  though  he  also  derived  and  accepted  benefits 
under  the  testator's  will ;  and  C.  brought  ejectment  against  the 
lessees ;  the  Court  held  that  the  lessees  could  not  raise  any  equity 
against  C,  holding  as  tenant  of  the  curtesy,  under  B.'s  election  of 
her  estate  tail ;  but  their  bill  was  retained  that  they  might  have 
satisfaction  from  the  testator's  assets  (4). 

47.  In  Lutwych  v.  Soutliin  (5),  a  fine  levied  pendente  lite  was 
not  allowed  to  be  set  up  at  a  trial  of  ejectment. 

A  bill  to  stay       48.  Where  a  bill,  praying  for  an  injunction  to  stay  an  ejectment, 

an  ejectment, 

(1)  Oray  v.  Knox,   5  Ir.  Eq.  Ecp.  (3)  Sands  v.  Sands,  lYes.SenA^. 

465.  (4)  Darlington  (Earl)  v.  PuUeney, 

(•J)  Sowerby  v.  Gutleridgc,  18  L.  J.  2  Vos.  J.  544  ;  3  Ves.  J.  384. 

(N.  S.)  Cb.  9.  (5)  Dick.  2S6. 
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stated  that  the  plaintiffs  in  Equity  had  no  defence  at  Law,  and  the     Part  II. 

Ohaptkr  II 

bill  was  supported  by  an  afSdavit  which  contained  the  same  state-      ^^gt.  i. 
ment,  the  Court  granted  an  ex  parte  injunction  upon  the  bill  and  gtouid  allege 
affidavit  (1).     But  the  bill  must  allege  facts  which  raise  an  equity,  &otei  raising 
which  will  entitle  the  plaintiff  to  an  injunction ;  the  statement  of  a  entitling  to  an 
legal  inference,  not  supported  by  the  facts,  is  not  enough  (2).     A 
a  bill  to  restrain  an  action  (here  upon  a  note),  which  shews  upon  its 
statements  that  the  plaintiff  has  capacity  to  defend  the  action,  is 
demurrable  (3). 

49.  The  Court,  in  Ireland,  will  not  restrain  a  plaintiff  in  an 
ejectment  for  non-payment  of  rent  from  executing  his  habere,  where 
the  bill  is  filed  after  judgment  in  the  ejectment  (4). 

50.  A.  P.  and  C.  P.  being  seised  in  fee,  as  co-heiresses,  of  the 
lands  of  C.  and  other  lands,  A.  P.,  on  her  marriage  with  Sir  H.  0. 
by  indenture  of  1730,  settled  her  moiety  on  Sir  H.  C.  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male ;  and  thereby 
Sir  H.  C.  and  A.  his  wife  were  empowered  to  demise,  or  join  with 
the  owner  of  the  other  moiety  in  demising,  the  settled  land  for  three 
lives,  or  any  number  of  years  determinable  on  three  lives.  In  1732, 
Sir  H.  C.  and  A.  his  wife,  and  C.  P.,  demised  to  H.  B.  and  his 
heirs  the  lands  of  B.,  for  three  lives,  renewable  for  ever,  and  cove- 
nanted to  warrant  and  defend  the  premises  to  H.  B.  and  his  heirs, 
freed  from  all  former  gifts,  grants,  uses,  entails,  and  other  charges 
whatever  by  them  theretofore  made.  In  1757,  on  the  marriage  of 
H.  C,  the  son  of  Sir  H.  C,  a  partition  by  writ  was  made  between 
Sir  H.  C.  and  C.  P.,  and  the  lands  of  B.  were  allotted  to  Sir  H.  C, 
subject  to  the  lease  to  A.  B.,  and  were,  with  the  consent  of  H.  C, 
conveyed  by  C.  P.  to  Sir  H.  C,  subject  to  the  lease.     Afterwards 

.  Sir  H.  C.  and  his  son  suffered  a  recovery  of  the  lands,  and  by  deed 
of  August,  1775,  settled  them  to  the  use  of  Sir  H.  C.  for  life,  re- 
mainder to  H.  C,  for  life,  remainder  to  his  first  and  other  sons  in 
tail  mail.  Sir  H.  C.  died,  having  by  his  will  devised  and  bequeathed 
all  his  unsettled  real  and  personal  property  to  his  son  H.  C,  whom 
he  appointed  as  his  executor.  C.  P.  also  died,  leaving  H.  C.  her 
heir-at-law,  and  as  such  he  became  entitled  to  considerable  real 

(1)  Brown  v.  NewaM,  2  My.  &  Cr.  (3)  Davies  v.   Salisbury,  14  L.  J. 

558.  (N.  S.)  (Ch.)  153. 

<2)  Ibid.  558,  569,  576.  (4)  Ivess  v.  Hunt,  FI.  &  K.  408. 
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Pakt  II.  estates  belonging  to  C.  P.  All  the  lives  in  the  lease  of  1732 
Sect.  1.  having  died,  H.  0.  refused  to  renew  it,  and  brought  an  ejectment 
on  the  title  for  the  recovery  of  the  lands  thereby  demised.  The 
plaintiff  thereupon  filed  his  bill,  charging  that  H.  C.  having  derived 
a  considerable  estate  in  right,  and  as  heir  to  C.  P.,  was  bound  to 
make  good  her  covenants  in  the  lease  of  1732,  and  praying  for  a 
renewal  of  the  lease  of  1732,  or  for  compensation  out  of  the  devised 
estates  of  Sir  H.  C.  and  of  C.  P.,  and  for  an  account  of  the  estates 
he  possessed  as  heir  of  C  P.,  and  the  Court  decreed  a  renewal  (1). 

51.  In  a  case  in  Ireland  it  was  held  that  if  a  lease  for  lives 
renewable  for  ever  expires  without  renewal,  and  the  landlord 
brings  ejectment,  the  tenant  ought  not  to  dispute  his  title,  but 
give  consent  for  judgment  and  file  a  bill  for  renewal  (2). 

52.  Where  a  lessor  in  Ireland,  being  himself  a  tenant  under  a 
lease  for  lives,  renewable  for  ever,  makes  a  sub-demise,  and  cove- 
nants that  every  life  added  by  his  own  landlord  shall  be  also  added 
to  the  sub-demise,  on  obtaining  a  new  life  in  his  own  lease,  he 
ought  to  give  notice  to  his  tenant  that  he  is  ready  to  renew  (3). 

53.  In  a  suit  in  Ireland  for  renewal,  though  the  defendant  be  not 
proved  to  be  the  assignee  of  the  reversion,  so  as  to  compel  him  to 
renew,  yet  a  case  may  be  made  for  a  perpetual  injunction  to 
restrain  him  from  executing  his  habere  at  Law  (4). 

54.  Where,  in  Ireland,  A.  being  seised  of  lands  under  a  lease  for 
three  lives  renewable  for  ever,  demised  for  the  same  lives  to  B. 
with  a  covenant  for  perpetual  renewal,  and  no  renewal  fine  was 
payable,  and  therefore  the  case  was  not  within  the  Tenantry  Act, 
and  the  covenant  was  to  renew  upon  payment  of  all  arrears  of 
rent,  within  twelve  months  after  the  death  of  any  cestui  que  vie 
nominated  in  the  lease  or  future  renewals ;  and  the  lease  contained 
a  provision  that  the  lives  to  be  nominated  by  B.  should  be  the 
same  inserted  in  the  renewals  which  A.  himself  should  obtain, 
and  a  covenant  by  A.  to  keep  his  lease  renewed,  and  give  notice 
to  B.  within  three  months  of  each  renewal,  to  the  end  that  B.  might 
then  apply  to  A.  for  such  renewal  at  any  time  within  three  months 
after  such  notice  ;  and  that  A.  would  thereupon,  upon  payment  of 

(1)  Beere  v.   Cavendish,  5  Ir.  Eq.  (2)  Wallace  v.  Patten,  1  Ir.  Eq.  Eep. 

Rep.  472.  338. 

(3)  lb.  (4)  Hamilton  v.  PatUn,  1  Ir.  Eq.  Eep.  341. 


EJECTMENT.  1093 

all  arrears  of  rent,  renew  to  her,  provided  that  if  B.  did  not  pay  all    ^^^^^\j^ 
arrears  within  twelve  months  after  the  death  of  the  nominee  for  the      Seot.  i. 
time  being,  the  covenant  should  be  void ;  and  two  of  the  cestuis  que  ^ 
vie  died  in  1799  and  1811,  and  there  was  not  a  year's  arrears  of 
rent  due  after  either  of  their  deaths ;  and  A.  did  not  then  obtain 
any  renewal  to  himself,  and  very  lai-ge  arrears  of  rent  were  after- 
wards suffered  to  accrue ;  and  in  1S28  A.  obtained  a  renewal,  and 
there  was  then  six  years'  rent  due  ;  but  all  arrears  were  paid,  and 
a  renewal  demanded  by  B.'s  representatives  within  twelve  months 
after  that ;  the  Court  held  the  covenant  to  renew  was  not  forfeited 
under  those  circumstanees,  and  that  the  mere  neglect  to  pay  his 
rent,  although  gross,  would  not  disentitle  the  tenant  to  relief  in 
Equity,  and  a  renewal  was  accordingly  decreed  (1). 

55.  The  covenant  to  pay  the  rent  in  the  above  lease  having 
become  useless,  and  the  remedy  by  distress  dangerous,  it  being 
impossible  to  avow  generally  under  the  statute  for  want  of  a  rever- 
sion, the  landlord  brought  an  ejectment  for  several  years'  arrear  of 
rent,  to  which  the  tenant"  took  defence,  and  gave  the  landlord 
notice  that  he  relied  on  the  point  of  law  that  there  was  no  rever- 
sion. The  Court  held,  that  relying  on  this  technical  defence  to 
defeat  the  landlord  was  not  such  misconduct  as  would  disentitle 
the  tenant  to  relief  in  Equity  on  the  covenant  for  renewal  (2). 

56.  Where  an  ejectment  bill,  filed  in  1842,  stated  that  the 
plaintiffs'  alleged  right  to  the  land  accrued  in  1812,  that  a  bill 
had  been  filed  in  1824  to  recover  the  property,  and  that  an  eject- 
ment had  been  brought  in  1832,  which  was  stayed  until  the  plain- 
tiff had  paid  the  costs  of  a  former  ejectment,  but  did  not  state  the 
result  of  the  suit  or  action ;  the  Court  held,  that  it  must  be  inferred 
that  they  had  failed,  and  that  they  did  not  prevent  the  operation 
of  the  Statute  of  Limitations  (3). 

57.  Where  a  bill  in  Ireland  prayed  an  injunction  to  restrain  the 
defendant  from  proceeding  in  an  ejectment,  on  the  ground  that 
one  of  the  lives  upon  which  the  lease  depended  still  existed,  it  was 
dismissed,  as  plaintiffs  had  not  established  their  title  to  the 
lease  (4). 

(1)  Fitzgerald  v.  O'Cmnell,  6  Ir.  Eq.  (3)  Bampfon  v.  Birchall,  5  Beav.  67. 
Eep.  455  ;  IJ.  &  L.  134.                               (4)  O'Donnell  v.  Nolan,  4  D.  &  War. 

(2)  lb.  115. 
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Part  II.  58.  Where  lessees  of  a  mine  admitted  the  forfeiture  of  the  lease 

Chapiek  II,  ,.11                1     • 

Sbot.  1.  at  Law  by  reason  of  breaches  on  their  part  oi  covenants  which  it 


contained ;  but  upon  their  alleging  and  establishing  by  evidence, 
that  after  the  breaches  the  lessor's  agent  had  encouraged  them  to 
lay  out  money  on  the  premises,  and  upon  their  also  making  out 
that  there  was  in  other  respects  a  presumption  that  at  the  hearing 
they  might  be  entitled  to  equitable  relief;  the  Court,  considering 
that  the  inconvenience  of  allowing  an  ejectment  to  proceed  would 
far  exceed  that  of  stopping  the  action  until  the  hearing,  granted  an 
Semh.,  where  injunction  upon  an  interlocutory  application  (1).  And,  semhle, 
it'Jo.lf'^^/o^noo  where  a  landlord  is  aware  that  a  lease  is  or  must  be  forfeited,  and 

Q.W Oil  6  3i  ICElSu 

is,  or  must  be,  allows  the  tenant  to  go  on  spending  money  on  the  property,  the 

forfeited,  and  .  .  .  .  l      i.        j 

allows  tenant  landlord  will  be  restrained  from  availing  himself  of  the  forfeiture 

to  spend  .,  ,„, 

money  on  the   ^T-  J-iaw  (ifi). 

property,  landlord  will  be  restrained  availing  himself  of  the  forfeiture. 


Sect.  2.  Possession. 


Tiie  Court  1.  Where  the  plaintiff  has  by  tortious  means  got  into  possession 

restrain  pro-    of  property  pending  a  suit  to  establish  his  equitable  title  to  it,  the 
recovef  pos-     Court  wiU  not  stay  legal  proceedings  against  him  for  the  recovery 

session  against  ^f  possession  (3). 

aplamtiftwho,        '^  ^  ■' 

pending  a  suit  to  establish  his  equitable  title,  gets  into  possession  tortlously. 

If  a  succession      2.  Where  a  succession  of  occupiers  has  been  permitting  one 

wasi™andln  another  to  continue  undisturbed  in  the  use  of  waste  land  in  a 

a  colony  per-    golony,  and  neither  has  insisted  on  the  exclusive  possession  for 

another  to       about  fifty  years,  it  is  no  longer  in  the  power  of  the  representatives 

continue  in  i       ^  i  i     ■  •  i 

undisturbed     of  the  first  lawful  possessor  to  brmg  trespass  against  the  repre- 
fiftTyears,  the  sentatives  of  subsequent  trespassers,  for  acquiescence  is  a  sufScient 

representa-        answer  (4). 

tives  of  the  '^   ' 

first  lawful  possessor  has  no  longer  the  power  to 

bring  trespass,  acquiescence  is  a  sufficient  answer. 


(1)  North  Staffordshire  Steel,  Iron,  (3)  Grafton  v.   Griffin,  1  Euss.  & 
and  Coal  Company  v.  Oamoys  (Lord),  My.  336. 

12  L.  T.  (N.S.)  780;  11  Jur.  (N.  S.)  (-1)  Humphrey  v.  Souhmd,  6  L.  T. 

555.  (xN.S.)116. 

(2)  lb. 
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Sect.  3.  Rent.  ^Part  ii. 

Chapter  II. 


1.  A  landlord,  against  whom  his  tenant  has  obtained  judgment  a  landlord 

mot  re- 
nin pro- 


in  an  action  for  excessive  distress,  is  not  entitled  to  an  injunction  "^^..^ 


to  restrain  proceedings  upon  the  judgment  on  the  ground  that  ^®^'^'°^,^(,°?j'' 

rent  and  dilapidation  money  have  subsequently  become  due  from  an  action  for 

excessive  dis- 
the  tenant  (1).  tress,  on  the 

2.  Where  a  sheriff,  having  in  his  hands  a  sum  of  £35,  which  he  ,^'°™^^*'''** 

had  reserved  for  rent  due  to  the  landlord  out  of  moneys  levied  out  dilapidation 

•  _  money  nave 

of  a  fi.  fa.  issued  against  a  tenant  of  the  property  in  disspute  in  the  subsequently 

cause,  over  which  a  receiver  had  been  appointed,  moved  that  an 

action  brought  against  him  by  the  plaintiff  in  the  cause  for  the 

money  (the  receiver  also  claiming  the  rent)  might  be  stayed,  on 

the  sheriff  paying  the  £35  into  Court ;  the  Master  of  the  Eolls, 

Lord  Langdale,  said  he  was  of  opinion  he  could  not  interfere,  and 

refused  the  motion  (2). 

3.  Pending  an  interpleader  suit  to  determine  the  respective  The  Court 

rights  of  the  defendants  to  the  rent  of  premises  occupied  by  the  i^Vrpieader 

plaintiff,  the  Court  granted  an  injunction  to  restrain  legal  P''0- t^'^^MiT'of 

ceedings  for  payment  of  the  rent,  and  ordered  it  to  be  paid  into  defendants, 

Court  until  further  notice  (3).  ceedings  for 

rent. 


Sect.  4.  Executions  (so  far  as  they  relate  to  Real  Property). 

1.  Where  a  party  decrees  to  restrain  proceedings  at  Law  upon 
judgment  after  an  execution  has  been  issued,  the  amount  marked 
on  the  writ  and  the  costs  at  Law  must  generally  be  lodged  in  Court 
or  satisfactorily  secured  (4). 

2.  Lands  were  devised  to  a  trustee  and  his  heirs,  to  the  use  of  A. 
for  life,  without  impeachment  of  waste,  with  divers  remainders 
over;  and  a  power  was  given  to  the  trustee,  with  the  consent  of 
the  tenant  for  life  in  possession,  to  sell  the  property,  or  any  part  of 
it,  and  to  lay  out  the  money  in  the  purchase  of  other  lands,  to  be 

(1)  Maw  V.  Ulyatt,  31  L.  J.  (Oh.)  (N.  S.)  (Ch.)  368. 

33  ;  vide  ante,  p.  653,  pi.  5.  .      (3)  Olover   v.    Reynolds,    16   L.  T. 

{'A)  Try  v.  Try,  13  Beav.  422  ;  S.  0.  (N.  S.)  113. 

sub.    noni.     Trye    v.    jCrye,  20   L.J.  (4)  Bogan  y.  Weir,  Sau.  &  Sc.  617. 
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Part  II.  settled  to  the  same  uses,  and  in  the  meantime  to  invest  it  in  the 
Seot.  4.  "  public  funds ;  and  for  the  purposes  of  sucli  sale  to  revoke  the 
original  uses  and  appoint  new  uses.  A  contract  was  entered  into 
for  the  sale  of  the  estate  for  £13,400,  exclusive  of  the  timber, 
which  was  to  be  taken  at  a  valuation  ;  and  it  being  conceived  that 
the  tenant  for  life,  without  impeachment  of  waste,  was  entitled  to 
receive  for  his  own  benefit  the  amount  of  the  valuation  of  the 
timber,  a  deed  was  executed  by  which  he,  in  consideration  of  £2448, 
conveyed  the  timber  to  the  purchaser ;  and  the  trustees,  in  con- 
sideration of  £13,400,  conveyed  the  land,  exclusive  of  the  timber. 
Many  years  afterwards  the  tenant  for  life,  being  advised  that  he 
was  not  entitled  to  the  amount  of  the  valuation  of  the  timber, 
transferred  to  the  trustee  as  much  3  per  cent,  stock  as  £2448 
would  have  produced  at  the  time  of  the  sale.  After  the  death  of 
A.,  the  tenant  for  life,  the  next  remainderman,  though  he  had  con- 
curred in  proceedings  in  whicb  the  fund  produced  by  the  sale  was 
treated  as  applicable  to  the  purpose  of  the  testator's  wUl,  brought 
a  writ  of  formedon,  and  obtained  judgment  on  the  ground  that  the 
power  of  sale  was  not  well  executed ;  and  it  was  held,  that  a  Court 
of  Equity  ought  not  to  interfere  by  injunction  to  deprive  him  of 
the  benefit  of  that  judgment  (1). 

3.  Where  a  lessor  had  waived  breaches  of  covenant  on  the  part 
of  his  lessee,  Lord  Lyndhurst  would  not  extend  the  benefit  of  the 
waiver  to  sub-lessees  holding  under  the  lessee,  and  refused  to 
restrain  the  lessee  from  executing  a  judgment  in  ejectment  against 
his  sub-lessee  (2).  In  this  case  a  building  lease  had  been  made 
from  A.  to  B.,  and  B.  underlet  to  G. ;  and  C.  was  to  build  houses, 
but  by  his  inability  to  do  so,  his  underlease  became  forfeited  to  B., 
and  B.'^s  lease  also  became  forfeited  to  A. ;  and  then  B.  assigned  all 
his  interest  to  D.,  who  applied  to  A.  for  an  extension  of  time  to 
complete  the  original  contract,  which  A.  granted ;  and  D.  there- 
upon brought  an  ejectment  against  C.  for  his  breach  of  covenant, 
and  recovered  a  verdict.  The  Court  refused  an  injunction  to  stay 
execution  of  the  writ  of  possession.  Lord  Lyndhurst  said :  "  It  is 
a  very  vulgar  and  general  notion  that  it  is  the  province  of  a  Court 

(1)  Cocktrdl  V.  Choln.eUy,  3  Riiss.  I  CI.  &  F.  60;  6  Bli.  (N.S.)l-O;  vide 
565 ;  1  Kuss.  &  My.  418  ;  Tanil.  4  35  ;      t^.  C.  p.  596,  ante. 

('^)  /  illicr  V.  Parkimon,  9  L.  J.  {G^.)  156. 
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of  Equity  to  step  in  upon  every  occasion  where  the  strict  rule  of     Part  II. 
Law  appears  to  bear  hard  upon  individuals  in  particular  cases.     If    "sIot.\  ' 


it  were  to  be  held  that  Equity  is  to  relieve  in  any  case  where  the 
strict  rule  of  Law  may  press  hard  upon  individuals,  it  would  be 
nothing  more  or  less  than  a  system  oi  ex  ^post  facto  laws." 

4.  In  Prior  v.  Penfraze  (1)  the  Court  overruled  a  demurrer  by 
a  judgment  creditor  to  a  bill  for  an  injunction  to  restrain  him  from 
taking  out  execution  on  his  judgment  against  an  estate  sold  (before 
he  had  obtained  judgment),  and  ineffectually  conveyed  to  a  pur- 
chaser (the  plaintiff),  whereby  the  legal  estate  descended,  since 
his  judgment,  to  the  heir-at-law. 

5.  Where  the  principal  subject  in  dispute  is  the  locality  of  the 
lands,  which  have  been  intermixed  and  confused  while  occupied  by 
one  person,  an  ejectment  does  not  decide  anything;  therefore  a 
Court  of  Equity  will  not  allow  the  lessor  of  the  plaintiff  to  take 
out  his  execution,  so  as  to  choose  his  own  part  of  the  lands ;  and 
where  lands  are  confused,  and  the  plaintiff  at  Law  recovers  on  an 
instrument  which  states  the  whole  to  be  twenty-five  acres,  of  which 
eighteen  belonged  to  him,  and  in  fact  it  appears  that  the  whole 
land  is  only  twenty-one  acres,  he  shall  not  be  allowed  to  take  out 
execution  for  eighteen,  but  must  abate  proportionally  (2). 

6.  A  Court  of  Equity  will  not  interfere  generally  to  restrain  a  Court  of 
an  ejectment  brought  against  a  lessee  for  breaches  of  covenant  in  ^Tf  {  f'^^ 
the  lease,  except  for  breach  in  non-payment  of  rent  (3);  and  it  was  generally  to 
held  no  equitable  ground  of  interference  that  he  had  employed  menTfor^^'"' " 
persons  to  make  drains,  but  that  they  did  not  do  the  work  covenant  °^ 
properly  (4).  except  for  breach  in  non-payment  of  rent. 

7.  Where  the  plaintiff  alleged  the  seisin  of  his  father,  for  many  The  Com-t 

years  before  his  death,  of  the  premises  in  fee,  and  his  death  and  strahilreject- 

will  in  1822,  and  possession  under  that  will  ever  since;  and  that ™.™' ™*^^ ^ 

the  defendant  for  the  first  time  raised  a  claim  to  the  premises  answer  of  the 

in  1855,  through  two  persons,  E.  and  W.;  and  that  the  plaintiff  in  whth'the" 

could  not  discover  if  any  person  named  E.  or  W.  had  ever  been  ciltmed°and 

interested  in,  or  connected  with,  the  premises ;  and  the  defendant  *^^  nature, 
T         .        .  ,     ,  &c.,  of  hia 

was  proceeding  m  ejectment,  and  the  plaintiff  filed  a  bill  asking  claim. 

(1)  4  Price,  99.  (3)  Nohes  v.  Qihbon,  3  Drew.  68J  ; 

(2)  Eardcmtk  v.   Shafto,  1   Anstr.      vide  S.  0.  p.  1100,  post. 
184.  (4)  lb. 
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Part  II.     a  discovery  of  the  character  or  right  in  which,  and  the  person 

Sect.  4.  '  through  whom,  the    defendant  claimed,  and  of  the  nature  and 

~~  particulars  of  his  claim,  and  how  he  made  out  the  same:  Vice- 

Chancellor  Sir  W.  P.  Wood  held,  that  an  injunction  ought  to  be 

granted  until  answer  (1). 


Sect  5.  Lease. 

I.  Where  the  plaintiff  was  lessee  of  a  coal-mine,  at  the  rent  of 
£300  a  year,  subject  to  a  royalty  of  10s.  for  every  wey  of  coals 
raised  in  each  year  above  600,  that  being  the  quantity  considered 
to  be  paid  for  by  the  £300  a  year,  and  was  authorized  to  determine 
the  lease  on  the  coal  being  worked  out ;  and  the  plaintiff  having 
worked  the  mine  for  several  years,  and  when  it  was  nearly  exhausted 
being  prevented,  by  accidents  and  defects  in  it,  from  continuing 
to  work  it,  except  at  a  ruinous  expense;  the  Court  nevertheless 
refused  to  restrain  the  defendant  from  suing  for  the  rent  of  £300  a 
year,  although  the  plaintiff  offered  to  pay  him  10s.  per  wey  for  all 
the  remaining  coal  (2).  Vice-Chancellor  Sir  L.  Shadwell  said  that 
in  this  case  there  was  a  fixed  sum  of  £300  a  year  to  be  paid, 
whether  the  mines  were  worked  or  not ;  and,  therefore,  that  the 
Court  could  not  relieve  the  plaintiff  from  the  payment  of  that 
sum.  The  Vice-Chancellor  distinguished  this  case  from  Smith  v. 
Morris  (3).  He  said  that  this  case  was  materially  different  from 
the  case  of  Smiih  v.  Morris :  for  that  that  case  proceeded  on  this, 
namely,  that,  by  the  terms  of  the  lease,  the  lessee  was  bound  to 
work  the  mine ;  and,  in  respect  of  the  produce,  a  certain  royalty 
was  to  be  paid  to  the  lessor  ;  and  it  was  said  that  the  circumstances 
of  the  mine  were  such  that  the  lessee  would  be  ruined  if  he  were 
compelled  to  work  it,  and,  therefore,  it  was  just  that  he  should  be 
relieved  from  the  covenant  to  work  the  mine  if  he  gave  the  land- 
lord all  that  he  could  have  been  entitled  to  if  the  mine  had  been 
worked  according  to  the  covenant,  that  is,  a  royalty  of  9s.  6d.  for 
every  wey  of  coals  contained  in  the  land.     In  Smith  v.  Morris  (4) 

(I)  Garh  v.  Robinson,  3  Jur.  (N.  S.)  (2)  PhiUips  v.  Jones,  9  Sim.  519. 

633.  (3)  2  Bro.  C.  C.  311. 

(4)  tlujira. 
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the  plaintiff  was  lessee  of  a  colliery  at  a  rate  of  so  much  per  Part  II 
wey ;  the  colliery  becoming  not  worth  working,  and  the  plaintiff  seot.  5. 
offering  to  pay  for  all  the  coal  that  could  be  got,  was  relieved 
against  the  future  rent  and  the  covenant  in  the  lease  to  work  the 
colliery.  The  Master  of  the  EoUs  said  that  a  Court  of  Equity 
must  forget  its  name  if  it  did  not  interfere  in  a  case  so  circum- 
stanced ;  that  if  any  possible  disadvantage  could  arise  to  the  lessor, 
he  would  not  interfere ;  that  it  was  true,  if  parties  entered  into  coal 
contracts  they  are  bound  to  fulfil  them ;  but  that  if  parties  enter 
into  contracts  which  are  enforced  for  purposes  of  harass  and  vexa- 
tion. Courts  of  Equity  properly  interfere ;  that  the  offer  to  pay  the 
lessor  all  he  could  ever  obtain,  without  incurring  the  expense,  was 
offering  him  everything  he  could  fairly  require. 


Sect.  6.  Forfeitures. 

1.  The  Court  has,  under  circumstances  raising  an  equity,  power  The  Court 

i-iog  1111(161*  cir~ 
to  relieve  a  tenant  from  the  forfeiture  of  a  lease,  notwithstanding  cumstanoes 

there  is  a  condition  in  the  lease  against  assigning  or  sub-letting.  g^'^™s  a^^^^ 

And  where  A.  made  a  lease  of  lands,  with  a  condition  against  assign- 1"  relieve 

II-  •  T  1  •  11-  1  against  for- 

mg  or  sub-lettmg  without  his  consent,  under  his  hand  and  seal,  on  feiture  of  a 

breach  of  which  the  lease  was  to  be  void,  and  the  lessee  made  an  breach  of  a 
agreement  for  a  lease  of  a  part  of  the  lands,  with  the  consent  of  A.  condition 
by  letter,  not  under  seal;  and  B.  afterwards  purchased  A.'s  rever- assigning, &o., 
sion,  subject  to  the  agreement ;  and  C,  the  lessee's  administratrix,  license. 
applied  to  B.  for  permission  to  make  a  lease,  in  pursuance  of  the 
agreement,  to  E.,  to  whom  the  interest  under  it  had  been  assigned ; 
and  B.  advised  and  encouraged  C.  to  make  the  lease,  stood  by 
while  a  large  sum  was  expended  by  E.  on  the  lands,  and  wit- 
nessed the  execution  of  the  lease,  knowing  it  to  be  a  lease  of  the 
lands  from  C.  to  E. ;  and  B.  also  knew  of  the  clause  against  sub- 
letting, but  did  not  know  that  the  consent  of  A.  was  not  valid  in 
law,  not  being  under  seal,  and  swore  that  he  had  no  intention  at 
the  time  of  taking  advantage  of  a  forfeiture ;  upon  B.  afterwards 
bringing  an  ejectment  for  the  forfeiture,  the  Court  restrained  the 
action  (1). 

(1)  Burke  v.  Prior,  15  Ir.  Ch,  Eep.  106 ;  vide  ante,  p.  88,_pl.  48. 
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Sect.  7.  Covenants. 


1  Where,  in  January,  1854,  A.  granted  a  lease  to  B.,  with  cove- 
nants, and  in  March,  B.  mortgaged  to  C,  by  an  underlease,  reserving 
ten  days,  and  declared  himself  trustee  of  the  ten  days  for  C,  cove- 
nanting to  perform  the  covenants  in  the  original  lease ;  and  B.  did 
not  perform  the  covenants ;  and  in  July  C.  took  possession,  and 
took  on  himself  the  performance  of  the  covenants  j  and  in  April 
A.  married,  and  settled  his  interest  in  the  land  subject  to  the  lease  ; 
and  in  March,  1854,  B.  had,  at  the  instigation  of  A.,  assigned  all 
his  interest  to  a  trustee  for  A.,  and  in  the  same  month  A.  informed 
C.  that  he.  A.,  had  got  all  B.'s  interest ;  and  in  February,  1855, 
A.  sent  notice  to  B.  and  C.  to  perform  the  covenants ;  and  in  Octo- 
ber, 1855,  A.  brought  ejectment  in  the  names  of  his  trustees 
against  B. ;  but  notice  of  the  ejectment  was  served  on  C,  and  C. 
let  judgment  go  by  default ;  the  Court  held,  that  C.  had  no  equity 
against  the  trustees  of  the  freehold,  by  reason  of  any  liability  that 
A.  might  have  incurred  to  C.  to  perform  the  covenants  by  putting 
himself  in  the  place  of  B.  (1) 
There  is  no  2.  Where  some  of  the  covenants  in  a  lease  (other  t]ian  the 
ejectmemt™or  covenant  to  pay  rent)  were  broken,  it  was  held  that  if  any  cove- 
non-payment  jj^j^^  against  which  relief  did  not  lie  was  broken,  though  the  rest 
covenant         might  not  be  broken,  the  Court  would  not  relieve  against  eject- 

against  wMch 

relief  does  not  ment  for  nonpayment  of  rent  (2). 

le,  IS  ro  en.      ^   rjij^^  circumstance  of  a  mortgagee,  with  power  of  sale,,  having 
who  has  con-   contracted  to  sell  a  portion  of  his  security  for  a  sum  exceeding  the 

tracted  to  sell  ...  ^    .  -,   .  .... 

a  portion  of     amount  due  to  him,  is  not  a  suincient  ground  tor  restrainmg  nim 

for  more  tlLn  ^0™  enforcing  by  action  the  covenant  for  payment  (3). 

the  sum  due,  will  not  be  restrained  from  enforcing  by  action  the  covenant  for  payment. 

The  Court  4.  If  a  cause  for  the  administration  of  assets  has  been  heard  on 

will  restram     further  directions  (now  further  consideration),  and  the  executors 

an  action  ^  _  .... 

against  have  paid  their  balances  into  Court,  an  injunction  will  be  granted 

breaches  of      to  restrain  an  action  against  the  executors  for  breaches  of  covenant 

teste,to?3  ^^     ^^  ^  lease  granted  to  the  testator,  and  the  Master  (and  now  the 
lease,  after  hearing,  on  further  consideration  and  payment  of  balances  into  Court. 


(1)  NoJces  V.  Oibhon,  3  Drew.  681  ;  (3)   WiUes  v.  Levett,  1  De  G.  &  Sm. 

vide  S.  0.  p.  1097,  ante.         (2)  lb.  392. 
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Chief  Clerk)  will  be  directed  to  ascertain  the  damages  in  respect  of     Pabt  ir. 
1        11         11  1        /i\  Chapter  II. 

the  alleged  breaches  (1).  Sect.  7. 


5.  In  Hannam  v.  South  London  Waterworks  Com;pany  (2)  an  Motion  on 

action  on  breach  of  covenant  to  repair  was  restrained  under  the  l>reach  of 

'^  _  covenant  to 

peculiar  circumstances  of  the  case,  not  amounting  to  neglect  or  repair 
surprise,  and  there  having  been  no  waiver  or  abandonment  on  the  (here), 
part  of  the  defendant. 

6.  The  Court  will,  upon  the  ground  of  vexation  by  repeated 
actions  for  breach  of  covenant,  restrain  an  action  (3). 

7.  Where  a  lease  for  years  contained  a  covenant  to  pay  rent, 
and  a  proviso  for  re-entry  on  nonpayment  of  rent,  the  rent 
"  being  first  lawfully  demanded ;"  and  the  property  being  vacant, 
the  landlord  asked  for  payment  of  rent  from  the  person  liable  to 
pay  it,  and  not  receiving  it,  re-entered ;  the  Court  held,  that  there 
had  been  a  sufiScient  demand,  and  that  the  lease  was  effectually 
determined,  and  refused  an  injunction  to  restrain  the  landlord  (4). 

8.  Where  trustees  had  brought  an  action  against  A.  on  a  cove-  The  Court 

nant  executed  in  ignorance  and  without  consideration,  and  A.,  in  mortgagor 

ignorance  of  the  facts,  allowed  judgment  to  go  by  default,  but  ^p™™^^^*^°° 

afterwards,  upon  his  discovering  the  facts,  filed  a  bill  for  the  '^^'^^  executed 

"  in  Ignorance 

delivery  up  of  the  deeds  to  be  cancelled ;  the  Court  held  that  A.  and  without 

was  entitled  to  the  relief  prayed.  The  trustees  had  placed  money 
in  the  hands  of  their  solicitors  for  investment,  and  the  solicitors,  by 
means  of  a  fraud  practised  on  A.,  induced  him  to  execute  a  mort- 
gage of  property  to  the  trustees,  and  handed  to  them  the  deeds, 
but  appropriated  the  money  to  their  own  use,  and  no  part  of  the 
consideration  was  paid  to  A.,  and  the  solicitors  then  became  bank- 
rupt ;  the  Court  also  held  that  the  onus  of  proving  a  case  of  acqui- 
escence was  on  the  mortgagee,  and  could  not  be  discharged  except 
by  proving  that  the  mortgagor  was  aware  of  the  time  and  manner 
in  which  the  mortgagee's  money  was  deposited  with  the  solicitors, 
and  of  the  fact  that  no  part  of  it  had  been  applied  for  the  use  and 
benefit  of  the  mortgagor  (5). 

9.  Where  a  lessee  of  a  factory,  under  a  covenant  with  his  lessor 

(1)  Sutton  V.  Mashiter,  2  Sim.  513.  (4)  Manser  v.  Dix,  8  De  G.  M.  & 

(2)  2  Mer.  65.  G.  703. 

(3)  Waters  v.   Taylor,  2  V.   &  B.  (5)  Wall  v.  Gockrell,  9_Jur.  (N.  S.) 
302 ;  vide  S.  C.  p.  83,  ante.  447. 
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Pabt  II.  to  keep  the'premises  insured  in  the  Alliance,  or  such  other  office 
Sect.  7.  '  ^^  the  lessors  should  appoint,  executed  an  underlease  to  the  plain- 
tiffs,  whereby  the  plaintiffs  covenanted  to  pay  any  sum  or  sums  of 
money  expended  in  fire  insurance ;  and  in  the  erroneous  belief 
that  the  premises  (which  were  empty)  were  used  for  a  hazardous 
trade,  he,  the  sub-lessor,  insured  the  premises  at  an  exorbitant 
premium,  namely  £26  5s.  per  cent.,  in  an  ofSce  not  appointed  by 
the  lessors,  and  sought  to  recover  the  amount  of  the  premium  at 
Law  against  the  assignees  of  his  sub-lessees ;  the  Court  restrained 
the  action  upon  the  plaintiffs  undertaking  to  pay  the  amount  of 
premium  which  was  found  to  be  properly  payable,  and  made  the 
defendants  pay  the  costs  of  the  suit,  except  those  arising  from  an 
incorrect  allegation  in  the  bill  that  the  lessee  was  agent  of  the 
company  in  which  he  had  insured  the  premises  (1). 

10.  Where  in  January,  1857,  the  defendant  had  agreed  with  D. 
that  as  soon  as  he  had  erected  thirty-seyen  houses,  in  eight  blocks, 
on  certain  land,  he  would  grant  him  eight  leases  of  the  land  and 
houses,  and  the  leases  were  to  contain  covenants  to  insure  against 
fire  in  the  Law  Life  Insurance  Office,  in  the  joint  names  of  the 
defendant  and  D.,  or  his  assigns;  and  if  D.  failed  to  erect  the 
houses  within  the  time  specified  the  defendant  was  to  haye  the 
power  of  re-entry ;  and  in  April,  1858,  the  number  of  the  houses 
was,  by  agreement  between  the  parties,  altered ;  and  as  to  seven- 
teen, D.  was  to  roof  them  in  by  the  24th  of  June,  and  complete 
them  by  the  29th  of  September ;  and  the  defendant  agreed  to 
grant  to  D.,  or  his  nominee,  a  lease  for  four  carcases  of  houses 
standing  on  block  No.  1,  and  also  as  soon  as  D.,  or  his  assigns,  should 
have  erected  and  roofed  in  any  of  the  carcases  of  the  houses  in 
any  of  the  blocks,  to  grant  a  lease  of  the  block  to  D.,  or  his  nominee, 
in  the  same  manner  as  if  the  houses  were  finished ;  and  at  that 
time  there  were,  in  addition  to  the  four  carcases  on  block  No.  1, 
three  standing  on  block  No.  4,  and  D.  gave  the  name  of  the 
plaintiff  as  his  nominee,  and  the  defendajit  agreed,  as  soon  as  D. 
would  be  entitled  to  requii'e  the  same,  to  grant  leases  of  the  seven 
houses  to  the  plaintiff;  and  D.  assigned  to  the  plaintiff  the  two 
plots  of  land  Nos.  1  and  4,  and  all  the  benefit  of  the  agreements 
of  January,  1857,  and  April,  1858,  in  relation  thereto;  and  the 
(1)    Leather  Cloth  Company  v.  Bressey,  3  Giff.  474. 
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seven  houses  on  the  two  blocks  were  completed  within  the  time  Pakt  II. 
specified,  but  none  of  the  remaining  houses  were  erected ;  and  on  ^^^^  y 
the  23rd  of  September,  1858,  the  plaintiff  insured  the  premises  in 
the  Phoenix  Office,  and  in  his  own  name  only,  and  the  defendant 
discovered  the  latter  circumstance,  as  the  plaintiff  alleged,  two 
days  afterwards,  but,  as  the  defendant  himself  alleged,  not  till  the 
1st  of  December ;  and  the  defendant's  solicitor,  in  January,  1859, 
wrote  to  the  plaintiff's  solicitor  claiming  a  forfeiture ;  and  on  the 
2nd  of  February  the  seven  houses  were  insured  in  the  Law  Fire 
Office,  in  the  names  of  the  plaintiff  and  the  defendant ;  but  on  the 
10th  of  March  the  defendant  commenced  an  ejectment  for  the 
forfeiture,  and  he  asserted  his  right  to  re-enter  upon  any  part  of 
the  property  for  breach  of  the  covenant  to  build  the  thirty-seven 
houses,  and  of  the  covenant  to  insure;  and  the  plaintiff  there- 
upon filed  a  bill  for  an  injunction,  and  for  specific  performance 
of  the  agreement  to  grant  a  lease.  Vice-Chancellor  Sir  J.  Stuart 
held,  that,  as  between  the  plaintiff  and  the  defendant,  the  agree- 
ment related  only  to  the  seven  houses,  and  that  the  plaintiff  was 
bound  by  the  stipulations  of  D.  only  so  far  as  they  related  to  the  seven 
houses ;  and  a  decree  was  made  in  the  terms  of  the  prayer  (1). 

11.  A  Court  of  Equity  will  not  interfere  to  modify  a   strict  A  Court  of 
contract  to  insure  against  fire  by  a  lessee,  where,  by  breach  of  it,  nXinterfere 
the  lessor  may  enter,  it  being;  for  the  interest  of  all  parties  that  a  *?  po^iify  »■ 

•'  '  °  ...  strict  contract 

sacred  regard  should  be  had  to  the  strict  obligations  of  the  con-  to  insure 
tract  (2).     But  where  leases  which  had  been  made  by  the  de-  aleasee ;  but 
fendant,  containing  strict  covenants  by  the  lessee  to  insure  in  a  to  restra^^au 
particular  manner,  were  dealt  with  by  the  lessor  (the  defendant)  and  action  was 
the  lessee,  and  representations,  alleged  to  be  false,  were  made  by  the  as  to  past 
defendant  to  stay  an  action  on  bills  brought  against  him  by,  and  to  ^^^°  ^' 
obtain  further  sums  of  money  from,  the  plaintiff  before  any  insu- 
rance was  effected  by  the  lessee,  and  the  lessor  subsequently  brought 
ejectment  against  the  plaintiff  (the  assignee  of  the  leases)  to  recover 
possession  of  the  property,  on  the  ground  that  the  covenants  had 
been  broken  in  several  respects :    Vice-Chancellor  Sir  J.  Stuart, 
on  motion  for  a  decree  for  that  purpose,  granted  a  perpetual  injunc- 
tion to  restrain  the  action,  but  without  prejudice  to  the  defendant's 
right  to  sue  in  respect  of  any  further  breaches  of  the  covenant  (3). 

(1)  Sogers  r.  Tudor,  6  Jut.  (N.  S.)  (2)  Meek  v.  Carter,  4  Jur.  (N.  S.) 

692;  vide  S.  0.  p.  87,  ante.  992.  (3)  lb. 
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Part  II.  12.  Where  coal  mines  had  been  demised  at  a  certain  royalty  per 

Sect!  7.  '  ton  upon  the  coal  which  might  be  got,  and  also  at  the  rent  of  £300 
a  year,  or  so  much  thereof  as  with  the  royalty  should  amount  to  that 
sum,  such  rent  of  £300  to  be  a  minimum  rent  for  the  coal  demised, 
and  the  lessee  had  covenanted  to  pay  the  rent  and  to  work  the 
mine ;  Vice-Chancellor  Sir  W.  P.  Wood  held,  that  a  Court  of 
Equity  would  not  restrain  an  action  by  the  lessor  for  the  minimum 
rent,  although  the  coal  proved  to  be  not  worth  the  expense  of 
working,  but  that  if  the  lessor  were  to  sue  upon  the  lessee's  cove- 
nant to  work  the  mine,  the  Court  would  interfere ;  and  in  applying 
the  rule  of  caveat  emptor  to  the  case  of  lessees  of  coal  mines,  it  must 
be  remembered  that  every  one  acquainted  with  that  kind  of  pro- 
perty is  aware  that  coal  mines  are  liable  to  be  interrupted  by 
faults ;  but  if  all  the  coal  had  been  gotten  by  ancient  workings, 
that  might  have  been  a  case  for  equitable  relief  (I). 

13.  Where  A.,  upon  contracting  to  sell  a  portion  of  his  land  to 
B.,  took  a  covenant  from  B.  that  he  would  not  build  upon  the 
lands  contracted  to  be  purcbased,  except  upon  a  specified  plan  ;  and 
A.,  on  his  part,  covenanted  for  himself  and  his  assigns  that  he 
would  not  build  upon  the  adjacent  land  remaining  in  him,  except 
according  to  the  same  plan ;  and  the  agreement  contained  a  stipu- 
lation that  £100  should  be  recoverable  as  liquidated  damages  if 
either  of  the  parties  to  the  agreement  at  different  times  should 
commit  a  breach  of  its  various  stipulations,  or  any  one  or  more  of 
them ;  and  A.  then  conveyed  the  adjacent  land  remaining  in  him 
by  way  of  sale  to  C,  taking  from  him  by  the  deed  of  conveyance, 
which  recited  the  previous  contract  for  sale  to  B.,  a  covenant  that, 
if  he  should  build  on  the  land  comprised  in  tbe  conveyance  to  him, 
he  would  observe  the  plan  stipulated  for  in  the  recited  contract, 
and  A.  afterwards  completed  the  contract  with  B.  by  executing 
to  him  a  deed  of  conveyance,  with  covenants  and  stipulations  in 
conformity  with  the  terms  of  the  agreement ;  and  after  divers 
mesne  assignments  the  benefit  of  B.'s  contract  and  conveyance 
became  vested  in  the  plaintiff,  and  that  of  C.'s  conveyance  in  the 
defendants ;  Lords  Justices  Knight  Bruce  and  Turner  (affirming  a 
decision  of  Vice-Chancellor  Wood)  held,  that  the  subsequent  owner 
of  the  unsold  part  claiming  through  the  grantor  by  means  of  deeds, 
one  of  which  referred  to  the  deed  containing  the  prohibitory  clause, 
(1)  Bidgway  v.  Sneyd,  1  Kay,  627. 
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but  not  to  that  clause,  was  bound,  in  Equity,  by  the  prohibition  ;     rAi:T  ii. 
and  that  the  circumstance  of  the  grantor  not  having  performed  a     '^^ect.^i. 


covenant  to  obtain  for  the  grantee  a  direct  covenant  from  the 
former  purchaser,  did  not  constitute  a  defence,  it  not  appearing 
that  any  application  had  been  made  to  the  grantor  for  that  pur- 
pose ;  and  that  notice  of  a  right  to  prevent  building,  and  of  an 
intention  to  enforce  it,  given  before  any  expense  was  incurred, 
followed  by  a  bill  for  an  injunction,  though  not  filed  till  four  months 
afterwards,  was  sufficient  to  exclude  a  defence  on  the  ground  of 
laches,  it  appearing  that  the  plaintiff  could  not  sooner  establish  his 
right  to  enforce  the  prohibition ;  and  that  the  clause  as  to  liqui- 
dated damages  did  not  exclude  the  interference  of  the  Court  by 
interlocutory  injunction ;  and  that  the  defendants  were  bound  by 
A.'s  covenant  as  to  building  on  a  particular  plan  contained  in  his 
contract  with  B. ;  and  they  were  restrained  from  infringing  that 
covenant  by  building  on  the  land,  their  title  to  which  was  derived 
under  the  conveyance  by  A.  to  C.  upon  a  plan  different  from  that 
stipulated  for  by  the  covenant ;  for  that,  whether  the  covenants  run  Whether 

.,,,-,  1        1    n      ^  11  •  ni  1      covenants  run 

With  the  land  or  not,  as  the  defendant  had  notice  oi  them,  the  with  the  land 
plaintiff  might  have  an  injunction  to  restrain  the  defendants  from  chaser  with"^' 
building  in  a  manner  contrary  to  the  general  scheme  for  the  benefit  notice  will  be 

TBSlirSi  1I16C1 

of  all  the  original  parties  (1).  violating 

14.  Where,  in  a  suit  by  A.  against  B,  and  C,  a  conveyance  of 
an  estate  by  A.  to  B.  was  declared  void  and  set  aside  for  fraud, 
except  as  to  an  intermediate  mortgage  of  the  estate  made  by  B.  to 
D.  to  secure  a  sum  of  money  lent  by  D.  to  B.,  and  for  which  C. 
had  joined  B.  as  his  surety  in  a  bond  and  covenant  to  D. ;  and  the 
decree  also  directed  B.  to  redeem  the  estate  and  procure  its  re- 
conveyance to  A.,  and  if  he  did  not  do  so,  gave  A.  the  right  to 
redeem  and  to  use  the  name  of  B.  for  that  purpose,  and  to  recover 
from  B.  the  money  which  A.  should  pay  to  D.  for  such  re-convey- 
ance ;  and  the  bill  was  dismissed  against  C. ;  and  A.  afterwards 
procured  an  assignment  of  D.'s  mortgage  to  a  trustee,  and,  iu  the 
name  of  the  mortgagees,  brought  an  action  against  C.  on  his  cove- 
nant and  bond ;  the  Court  held,  that  if  A.  had  redeemed  D.  the 
debt  would  have  gone  as  against  C. ;  that  C,  as  the  surety  of  B., 
would,  on  payment  of  the  mortgage  debt,  be  entitled  to  the  benefit 

(1)  Coles  V.  Sims,  5  De  G.  M.  &  G.  1 ;  1  Kay,  56. 
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Part  II.     of  the  security  held  by  D.,  such  security  not  having  been  disturbed 
Sect.  7.      ^Y  the  decree ;  that  the  charge  of  participation  by  C.  in  the  fraud, 


wliereby  B.  had  been  enabled  to  create  the  mortgage  on  the  estate, 
was  not  a  ground  for  depriving  G.  of  such  right,,  and  that  C.  was, 
therefore,  in  a  suit  for  an  injunction  to  restrain  A.  from  suing  him 
on  the  bond  and  covenant,  entitled  to  such  relief  (1)  ;  and  the  cir- 
cumstance of  the  dismissal  as  against  C.  of  the  bill  brought  by  A. 
against  B.  and  C,  which  prayed  that  the  mortgage  debt  might  be 
paid  by  B.  and  C,  was  material  to  the  case,  though  it  was  not  alone 
conclusive,  as  it  might  well  be,  that  there  might  be  no  equity  to 
compel  C.  to  pay  the  debt,  though  C.  might  have  no  equity  to  be 
relieved  from  his  legal  liability  to  pay  it  (2). 
Ejectment  for      15.  Where  a  lease  contained  a  covenant  that  the  lessee  should 
coTCBant  not    ^^^>  during  the  term,  erect  any  new  building  or  erection  on  the 
to  build  with-  premises  demised  without  first  obtaining  the  consent  in  writing  of 

out  consent,       ^  o  o 

restrained       the  lessor,  and  the  lessee  had  erected  in  the  kitchen  garden  be- 

(heie)  on  a        ,         .  ,  .  •  i  i 

balance  of  longmg  to  the  premises  a  greenhouse  or  conservatory  without  the 
and^hicou-°^  Consent  of  the  lessor,  and  the  lessor  brought  ejectment  for  the 
venienee.  breach  of  the  covenant;  on  a  motion  to  restrain  him  from  pro- 
ceeding with  his  action,  Vice-Chancellor  Sir  W.  P.  Wood  held,  that 
on  a  balance  of  convenience  and  inconvenience,  having  regard  also 
to  the  fact  deposed  to,  that  the  greenhouse  or  conservatory  might 
be  removed  in  the  course  of  a  day,  the  plaintiff  was  entitled  to  an 
injunction  to  restrain  the  action  (3). 


Sect.  8.  Nuisance. 

A  party  1.  Though  where  a  party  allows  and  acquiesces  in  the  erection 

allowing  and      «  . 

acquiescing     of  a  nuisance,  he  will  be  stayed  in  his  action  at  Law  (4) ;  yet  if 

of  a  nuisance'^  works  likely  to  become  a  nuisance  are  erected,  and  subsequently 
will  be  stayed  carried  on  without  any  obiection,  the  owners  of  adioininff  estates, 

m  ni3  action  _  j        j  ^  j  o  > 

at  Law;  but   who  acquiesced  so  long  as  no  perceptible  injury  Avas  sustained,  are 

acquiescence         ,  i     i     i        i  •    ■  ■  ,.  ... 

while  DO         not  precluded,  when  injury  arises,  irom  objectmg  to  an  extension 

perceptible 

injury  is  sustained  does  not  disentitle  to  legal  remedy  for  extension  of  works  and  injury  therefrom. 


(1)  Ymge  v.  Eeyndl,  9  Hare,  809.  (3)  Haigh  v.  Waterman,  16  L.  T. 

(2)  lb.  (N.  S.)  375. 

(4)  Anon.  2  Eq.  Abr.  522. 
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of  the  works,  or  from  pursuing  their  legal  remedy  to  recover  ^^^^^^^j^^ 
damages  for  injury  sustained  by  such  works ;  and  when  an  action      Seot.  ». 
has  been  brought,  and  damages  recovered,  a  Court  of  Equity  will 
not  restrain  the  execution  to  obtain  payment  of  the  amount,  or 
prevent  the  plaintiff  in  the  action  from  taking  other  proceedings 
at  Law  (1). 


Sect,  9.   Waste. 

1.  In  Cavendish  v.  Cavendish  (2)  the  Court  granted  an  injunc- 
tion to  stay  judgment  wrongfully  obtained  in  an  action  of  waste. ' 

2.  Though  a  party  may  have  a  legal  remedy,  the  Court  of 
Chancery  will,  by  its  inherent  jurisdiction  to  restrain  fraud,  inter- 
fere to  prevent  waste  being  committed  by  a  tenant  for  life  in 
collusion  with  the  owner  of  the  first  estate  of  inheritance,  or  by  a 
person  who  unites  both  these  characters  in  himself  (3). 


Sect.  10.  Common  Lands. 


1.  Where  A.  had  applied  to  the  Inclosure  Commissioners  to 
inclose  common  lands,  which  he  claimed  as  lord  of  the  manor,  and 
B.  claimed  to  be  owner  of  the  soil,  and  it  was  agreed  to  adjourn 
the  question  in  order  to  obtain  evidence ;  but  ultimately  the 
assistant  commissioner  made  a  report,  and  the  commissioners 
made  a  provisional  order,  allotting  a  certain  amount  of  land  to  A., 
as  lord  of  the  manor;  and  B.  entered  a  protest  of  dissatisfaction, 
and  ultimately  brought  an  action  on  a  feigned  issue  against  the 
commissioners,  under  the  56th  section  of  the  18  &  19  Vict.  c.  118  ; 
and  A.  applied  to  a  Judge  in  chambers,  but  he  considered  that 
the  matter  was  properly  cognizable  by  the  Court  sitting  in  hanoo ; 
and  the  action  being  about  to  be  tried,  and  there  being  no  sittings 
in  laneo,  A.  filed  a  bill  to  restrain  the  action,  and  moved  for  an 

(1)  Bankart  v.  Houghton,  5  Jur.  S.  0.  p.  176,  ante.  The  action  for 
(N.  S.)  282 ;  vide  S.  C.  p.  112,  ante.  waste,  and  the  other  remedies  at  Law 

(2)  Cary,  76.  for  the  injury  of  waste,  have  been  long 

(3)  Birch-Wolfe  v.  Birch,  L.  R.  superseded  by  hills  in  Chancery;  vide 
9  Bq.   683 ;  39  L.  J.  (Ch.)  345  ;  18  Bden,  Inj.  158. 

W.  R.  594 ;  23  L.  T.  (N.  S.)  216  ;  et 
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PatitIC.  injunction;  the  motion  was  refused,  with  costs  (1).  The  Yice- 
Seot.  10.  Chancellor,  Sir  E.  T.  Kindersley,  said  that  the  Court  which  had 
jurisdiction  was  clearly  the  Court  of  Law,  this  Court  only  inter- 
fering where  there  were  equitable  circumstances  which  rendered  it 
unjust,  as  against  the  defendant  at  Law,  that  the  action  should  go 
on ;  but  here  the  ground  was,  that  because  a  Court  of  Law  was 
miscarrying,  or  an  Act  of  Parliament  absurd,  this  Court  should 
interfere  ;  that,  in  any  point  of  view,  this  Court  had  no  jurisdiction ; 
the  only  equity,  in  fact,  being  that  the  Common  Law  Court  was 
not  sitting  in  lanco ;  and,  moreover,  that  the  intention  of  the 
defendant  to  bring  the  action  must  have  been  known  then  some 
time  since,  and  therefore,  that  an  application  might  have  been 
made  to  the  Court  sitting  in  lanco. 


Sect.  11.  Legal  Title  and  Legal  Eight. 

Where  a  1.  Where  it  appeared  that  a  previous  adjudication  in  Equity 

judicatfon  in  ^^^  proceeded,  not  on  the  validity  of  the  legal  title,  but  on  the 
Equity  has      absence  of  an  equity  to  countervail  it,  a  bill  filed  to  restrain  an 

pvoceenud,  ^       •'  ' 

not  on  the       action,  on  the  ground  that  the  matters  in  question  had  already 

yalidity  of  the  tt  .-n-  t-i 

legal  title,       been  adjudicated  on  m  Lquity,  was  dismissed  (2). 

ahsenceofa        2.  Where   an   action   has   been   actually   commenced  for  the 

countervail-     purpose  of  determining  a  legal  title,  the  Court  of  Chancery  will 

mg  equity ;       '^      "^  o  o  >  j 

an  action  will  not,  upon  a  bill  filed  after  the  commencement  of  such  action, 

strained  on  Seeking  relief,  the  title  to  which  is  dependent  upon  the  legal  right, 

theadjudica-  assume,  OS  of  course,  exclusive  jurisdiction  under  the  25  &  26 

tion.  Vict.  c.  42,  and  restrain  the  proceedings  in  the  action  (3). 

Although  the  ^-  Although  the  Court  will  by  decree  restrain  the  setting  up  of 

Court  will  j^j^  outstanding  term  to  prevent  the  fair  trial  of  a  legal  right ;  yet, 

setting  up  an  after  the  trial  of  an  ejectment  has  taken  place,  and  a  term  has 

outstanding  •   i       r.     i  •  ,     i 

term  to  pie-  been  set  up,  whereby  the  trial  oi  the  merits  of  the  case  was  pre- 
trial of  a  legal  vented,  and  the  party  using  it  obtained  a  verdict  and  judgment, 
right  yet  the   ,^  g^^^  cannot  be  sustained  to  set  that  judgment  aside,  nor  will  the 

Court  will  not  •'      °  ' 

set  aside  a  judgment  after  an  ojeotnient  though  a  term  was  set  up,  preventing  a  fair  trial. 


(1)  Portsmouth  (Earl  of)  v.  Part-  (2)  Waine  v.  Crocler,  31  L.  J.  (Ch.) 

ridge,  8  W.  E.  658.  285. 

(3)  Curlewis  v.  Carter,  33  L.  J.  (Ch.)  370. 
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fact  that  the  communications  made  before  the  trial  by  the  party     Part  II. 
who  so  gained  the  advantage  at  Law,  led  the  other  party  to  believe     sect.  il.  ' 
that  the  substantial  question  of  the  title  would  be  tried  in  the  Zr~~,    „     , 

,  ,  ,  .    But  the  Court 

ejectment,  enable  him  to  sustain  a  suit  for  such  a  purpose ;  but  if  will  remove 

there  be  any  impediment  to  the  trial  of  the  legal  right  in  another  ment  to  the 

action  of  ejectment  a  suit  may  be  sustained  for  relief  by  re-  „>ht°in*''^ 

moving  that  impediment  to  the  trial  of  the  right  in  such  future  ^■""t'ler  action 

o  1.  °  ot  ejectment. 

action  (1). 

4.  Where  an  action  is  brought  to  quiet  title,  and  a  decree  for 

the  plaintiff  enjoins  further  contesting  such  title,  the  defendant 

may  still  set  up  an  after-acquired  title  (2). 


Sect.  12.  Annuities. 


1.  Where  a  decree  had  been  made  in  a  suit  to  redeem  an 
annuity  that,  in  default  of  payment  by  the  plaintiff,  the  annuity 
should  be  irredeemable,  the  plaintiff  was  restrained  from  proceeding 
at  Law  to  set  aside  the  annuity  deed  (3). 

2.  In  Searle  y.  Carpenter  (4)  the  Court  granted  an  injunction 
to  stay  proceedings  at  Law  upon  an  annuity  for  the  life  of  the 
plaintiff,  upon  the  plaintiff  paying  all  the  arrears  into  Court ;  and 
the  Court  will  stay  an  action  for  arrears  on  a  bill  by  the  grantor 
for  an  injunction  and  an  account  of  what  is  due  (.^). 


Sect.  13.  Mortgages. 


1.  Where  brewers  advanced  money  to  enable  a  publican  to  pay 
the  consideratioa  for  the  purchase  of  a  lease  of  a  public  house,  and, 
as  soon  as  the  lease  to  the  publican  was  executed  they  took  a 
deposit  of  it,  by  way  of  equitable  mortgage,  accompanied  by  a 
memorandum  whereby  the  publican,  after  reciting  the  deposit  to 
have  been  made  by  himself,  stated  its  purpose,  and  undertook  to 

(1)  Master,  &c.,  of  Clare  Hall  v.      et  vide  Roberts  v.  Haddocks,  13   Sim. 
Harding,  6  Hare,  273.  549 ;  ante,  p.  182;  pi.  6. 

(2)  Wetherhee  v.  Dunrt,  10  Min.  106  (i)  Arab.  242. 

(■A-1""-)  (5)  King  v.  Chaplin,  9  Jur.  (N.  S  ) 

(3)  Flight  v.  Chambre,  14  Jur.  123 ;      984. 
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Part  II.      execute  a  legal  mortgage  by  way  of  underlease  when  required ; 
Sect^'is.     ^^^  the  publican  turned  out  to  have  been  at  the  time  an  uncertifi- 


cated  bankrupt ;  on  a  bill  filed  by  the  brewers,  stating  it  to  be  the 

custom  for  these  advances  to  be  made  upon  the  understanding 

that  the  lease  should,  upon  its  execution,  be  delivered  by  the 

vendor  immediately  to  the  brewers,  in  exchange  for  the  money 

advanced  by  them,  without  either  lease  or  money  passing  through 

the  hands  of  the  purchaser,  and  stating  that  the  above  transaction 

was  completed  in  that  way,  and  that  the  publican  was  introduced 

to  the  brewers  by  the  lessor ;  the  Court  restrained  an  action  by  the 

assignees  of  the  publican  to  recover  from  the  brewers  the  proceeds 

of  the  sale  of  the  lease  (1). 

The  Court  2.  The  Court  will  grant  an  injunction  to  restrain  a  mortgagee 

an  action  by    from  recovering  at  Law  the  difference  between  the  mortgage  debt 

fortiie°(Mer-  ^^^  ^^^  purchase  money  of  the  sale,  after  a  foreclosure  and  sale  of 

ence  between  the  mortgaged  estates  (2). 

the  debt  and  °  °  ^   ' 

purchase-money  of  the  mortgaged  estate,  after  foreclosure  and  sale. 

A  mortgagee       3.  If  a  mortgagee  so  deal  with  a  mortgaged  estate  as  to  render 

■withthemort- it  impossible  for  him  to  restore  it  on  full  payment,  a  Court  of 

frfo'inake'it   ^l^^ity  will  prevent  him  suing  at  Law  to  recover  the  mortgage 

impossible  to   money.    And  where  a  mortgagee  had  concurred  with  the  transferee 

restore  it  „     i  •  e         ^  ■         ■ 

on  full  pay-  of  the  equity  oi   redemption  in  selling  the   property,  and  had 

restrained  allowed  such  transferee  to  receive  the  purchase  money ;  the  Master 

tore°oo''ver^'^  of  the  Eolls,  Sir  J.  Eomilly,  held  that  the  mortgagee  could  not 

the  mortgage  afterwards  sue  the  mortgagor  for  the  debt,  and  granted  a  perpetual 

money.  ...  .,.„  ,.  ,  r     r 

injunction  to  restrain  nim  from  doing  so,  and  ordered  him  to  pay 
the  costs  of  the  suit  (3). 
Where  two  4.  Where  two  properties  are  mortgaged  by  A.  to  B.  for  distinct 

properties  are  t  r^    ■  ,      r      ,i  i        ,         .,         --„ 

mortgaged  for  sums,  and  G.  IS  Surety  lor  the  one  only,  the  right  of  B.  to  retain  all 
a'furTty'r''  ^^^  Securities  until  repaid  both  debts,  overrides  the  right  of  C.  to 
one  of  the        have  the  benefit  of  the  securities  for  that  debt  for  which  he  is 

properties 

cannot  surety  ;  and  where  one  C.  had  borrowed  £.5000  of  a  life  assurance 

restrain  the  i   .  i  •  i  i    .      . 

mortgagee  company,  and  this  was  advanced  m  two  sums,  one  of  £2000  and 
ceediug^nt       ^he  other  of  £3000,  and  each  sum  was  separately  secured  upon 

Law,  upjn 

(1)  Meuxv.  Smith,  1  M.  D.  &  DeG.      vide  S.  C.  p.  195,  mte. 

3% ;  2  M.  D.  &  De  G.  315,  789  ;  11  (3)  Palm,,,-  v.    Ikndrie,    28   Beav. 

Sim.  410;  vidu  S.  G.  p.  502,  ante.  341  ;  27  Boav.  349. 

(2)  Perry  v.  Barker,  8   Ves.   527; 
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different  property,  and  by  different  sets  of  deeds,  and  F.  became     Part  II. 

Chaftee  II 
surety  for  payment  of  the  £2000  and  interest  only  ;  and  C.  after-     sect.  13.  ' 

wards  made  default  in  payment  of  the  £2000  and  interest,  and  the  ^^~~^ 

company  then  sued  F.  upon  his  bond  to  obtain  payment  of  tlie  pay  the  sum 

£2000  and  interest,  and  he  offered  to  pay  the  sum  due  on  having  is  surety, 

the  securities  assigned,  but  the  company,  however,  refused  to  give  i^  nif/redeem- 

up  the  deeds  securing  the  £2000  ;  upon  a  bill  by  F.,  as  surety,  to  ^uJetJ^^^'j^gg 

restrain  the  proceedings  at  Law,  and  asking  that  the  deeds  might  upon  his  pay- 

be  delivered  to  him  upon  payment  of  the  £2000  and  interest,  the  sums. 

Master  of  the  Eolls,  Sir  J.  Eomilly,  held  that  the  company  had  a 

right  to  retain  the  securities  relating  to  the  £2000,  and  that  the 

property  was  not  redeemable,  even  by  F.,  without  payment  of  the 

£3000  for  which  he  was  not  surety,  as  well  as  the  £2000  for  which 

he  was  surety  (I). 

5.  A  mortgagee  cannot  effectually,  in  Equity,  without  the  con-  a  mortgagee 
currence  of  the  mortgagor,  release  a  vendor  from  whom  the  ^p^j!;  ^nh- 
mortgagor    purchased  from   his   covenant  for   quiet   enioyment.  o"*  ^^'^  <=°°- 

°   °         -^  1  J    ./  currence  of 

Therefore  where  A.  conveyed  to  B.,  with  a  covenant  for  quiet  the  mort- 
enjoyment,  and  B.  conveyed  the  estate  to  0.  by  way  of  mortgage ;  fhf  mort-^*^^ 
and  on  B.  being  evicted,  A.,  without  the  concurrence  of  B.,  paid  to  f !^^°^h  "^^^"'^ 
0.  a  sum  of  money  in  discharge  of  the  covenant,  it  was  held  that  covenant  for 

_  quiet  en joy- 

the  transaction  was  not  bmdmg  on  B. ;  and  A.  was,  at  the  suit  of  meut.    Mort- 

B.,  restrained  from  setting  up  the  conveyance  to  C,  or  the  accord  frsfraine™  °^ 

between  A .  and  C,  as  a  defence  to   an   action   by  B.  on  the  ^^^If^  setting 

■'up  the  con- 
covenant  (2).  veyance  to  the  mortgagee,  or  an  accord  between  the  mortgagor's  vendor  and 
the  mortgagee  as  a  defence  to  an  action  on  the  covenant  for  quiet  enjoyment. 

6.  The   Court  will   not   interfere  by  injunction  to  prevent  a  The  Court  will 
mortgagee  from  pursuing  his  legal  remedy  to  get  possession  of  the  amortgagee 
mortgaged  premises  (3).     In  this  case  A.  mortgaged  premises  to  fj?"^  Persuing 
B.  to  secure  a  certain  sum,  plus  the  probable  amount  of  costs  in  remedy  to  get 
preparing  the  mortgage.     The  mortgage  contained  a  power  of  sale  of  the  nimt- 
upon  default  of  payment  at  a  fixed  time.     B.  entered  into  a  con-  ^^-^^^  ^'^'^' 
tract  to  sell  to  C. ;  after  that  B.  commenced  his  action  agaiiist  A. 

upon  the  covenant,  to  recover  the  amount  of  his  mortgage  debt 
and  costs.     The  action  was  compromised  by  D.  paying  to  B.  the 

(1)  Farelrother  v.    Wodehoiise,    23      &  G.  293 ;    17  Jur.   151 ;  vide  S.  C. 
Beav.  18 ;  2  Jur.  (N.  S.)  1178.  p.  77,  ante. 

(•J)  Thornton  v.  Court,  3  De  G.  M.  (3)  Davies  v.  WiiUams,  7  Jur.  663. 
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Part  IT.  whole  amount,  minus  a  very  small  sum,  which  A.  paid.  D.  took 
Seot.  13.  1^0  regular  assignment  from  B.,  but  merely  became  equitable 
mortgagee  by  transfer  of  the  title  deeds.  C.  then,  more  than  a 
year  after  the  contract  for  sale,  gave  B.  notice  that  he  intended  to 
enforce  his  contract,  and  thereupon  paid  his  purchase-money,  with 
which,  plus  a  small  sum,  B.  paid  off  D.,  and  got  back  the  title 
deeds.  B.  then  brought  his  action  of  ejectment  against  A.,  who 
had  remained  in  possession,  to  enable  him  to  make  a  conveyance 
to  C.  A.  then  filed  his  bill  against  B.  and  C.  to  redeem,  and  for 
an  injunction  ;  but  the  Court  refused  to  interfere  by  injunction. 

7.  Where,  default  having  been  made  in  payment  of  interest,  a 
mortgagee  has  recovered  judgment  for  the  amount  of  the  principal 
and  interest,  and  a  bill  is  filed  to  restrain  execution  and  for  specific 
performance,  on  the  ground  that  the  mortgage  deed  is  not  in 
accordance  with  the  terms  of  a  previous  agreement,  which  provided 
that  the  principal  should  not  be  called  in  for  a  term  still  unexpired, 
an  injunction  will  be  refused,  except  on  the  terms  of  the  amount 
recovered  being  paid  into  Court ;  since,  if  a  clause  in  accord- 
ance with  that  provision  in  the  agreement  had  been  inserted  in  the 
deed,  it  would,  as  a  matter  of  course,  have  made  the  not  calling  in 
of  the  principal  conditional  on  the  punctual  payment  of  interest. 
The  Vice-Chancellor,  Sir  J.  Bacon,  said  it  seemed  to  him  that  the 
facts  appearing  in  this  suit  might  have  been  pleaded  as  an  equi- 
table plea  to  the  action ;  and  that  though  there  was  great  weight 
in  the  argument  that  possibly  a  Court  of  Law  could  not  on  that 
plea  work  the  complete  justice  sought  to  be  obtained  by  the  bill, 
yet  that  he  was  clearly  of  opinion,  that  in  that  case  the  plaintiff 
ought  at  least  to  have  filed  his  bill  earlier,  and  that  no  injunction 
would  be  granted  except  on  the  terms  of  the  plaintiff  paying 
into  Court  the  whole  amount  which  had  been  recovered  on  the 
judgment  (1). 


Sect.  14.   Vendor  and  Purchaser — Specific  Performance. 

1 .  Where  the  description  in  the  printed  particular  of  sale  was 
calculated  grossly  to  deceive  as  to  the  real  nature  and  value  of  the 
estate  sold,  the  Court  refused  an  injunction  to  stay  proceedings  in 

(I)  8eaton  v.  Tivyford,  19  W.  R.  200.  ^ 


VENDOR  AND  PDECHASBE— SPECIFIC  PEEPOEMANCE.  1113 

an  action  brouffht  by  the  purchaser  to  recover  the  amount  of  his      PaktIT. 
°  -^  '^  Chapter  II. 

deposit  (I).  SicT.  14. 

2.  In  Fordyce  v.  Ford  (2)  the  Court  granted  an  injunction  to 
stay  an  action  against  the  auctioneer  for  the  deposit,  although  the 
estate  sold  was  represented  as  freehold,  with  leasehold  adjoining, 
and  it  turned  out  to  be  almost  all  leasehold.  The  Master  of  the 
EoUs  said  that  an  abstract  was  delivered  on  the  8th  of  July,  by 
which  it  appeared  that  the  estate  should  rather  have  been  called  a 
leasehold  estate  with  a  freehold  adjoining,  for  of  the  seventy  acres, 
sixty-two  were  leasehold  and  only  eight  freehold ;  that  if  the  defen- 
dant had  made  that  objection  he  should  have  thought  the  purchase 
ought  not  to  be  carried  into  execution,  but  that  the  abstract  was 
delivered  on  the  8th  of  July,  and  no  objection  of  that  kind  was 
made,  so  that  the  purchaser  acquiesced,  and  that  no  great  delay 
was  attributable  to  the  seller's  solicitor  ;  that  if  he  were  to  grant 
the  injunction  it  would  be  to  prevent  the  defendant  endeavouring 
at  Law  to  set  the  transaction  aside  ;  that  the  rule  certainly  was, 
that  where,  in  a  contract,  either  party  has  been  guilty  of  gross 
npgligence,  the  Court  would  not  lend  its  assistance  to  the  comple- 
tion of  the  contract ;  that  then  the  question  was,  how  the  rule 
applied  to  this  case — whether  the  seller's  solicitor  had  been  guilty 
of  any  gross  negligence  or  of  misrepresentation;  that  if  the  pur- 
chaser had  made  the  objection  as  to  its  being  represented  as  free- 
hold with  leasehold  adjoining,  and  turning  out  leasehold,  he  should 
not  have  thought  he  ought  to  be  bound,  but  that  he  knew  it  on  the 
8th  of  July,  and  made  no  such  objection ;  and  that,  therefore,  it 
became  a  question  whether  that  ever  entered  into  his  intention ;  that 
he  hoped  it  would  not  be  gathered  from  hence  that  a  man  was  to  enter 
into  a  contract,  and  think  that  he  was  to  have  his  own  time  to  make 
out  his  title ;  that  it  was  now  set  up  that  the  defendant  wanted  this 
estate  for  his  last  summer's  residence,  and  that,  consequently,  no 
title  being  made  till  September,  it  was  of  no  use  to  him  ;  that  he 
thought  this  was  a  case  where  the  plaintiff  might  have  a  right  to 
compel  the  performance,  and  that  therefore  on  bringing  the  money 
into  Court  the  injunction  must  go. 

3.  Though  the  vendor  retains  possession  of  the  estate,  the  Court 
will  not  restrain  an  action  for  the  deposit,  nor  compel  the  vendor 

(1)  Stewart  v.  AlUston,  1  Mer.  26.  (2)  4  Bro.  C.  0.  494. 
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Pabt  II.     to  pay  the  deposit  money  into  Court,  if  the  delay  in  the  completion 
Shot.  14.  '  of  the  contract  is  occasioned  by  the  purchaser  (1). 

4.  In  Bucldand  v.  Hall  (2),  an  injunction  against  a  landlord 
who  had  brought  ejectment  against  the  plaintiff,  his  tenant,  after 
an  agreement  for  renewal  of  his  lease,  on  the  ground  of  his  having 
become  insolvent,  was  dissolved  ;  the  bill  also  prayed  specific  per- 
formance of  the  agreement.  Lord  Chancellor  Eldon  said:  "The 
Court  must  take  care  that  the  tenant  is  not  rashly  turned  out  of  pos- 
session ;  on  the  other  hand  it  is  too  hard  against  the  landlord  to  intro- 
duce upon  the  record  an  averment  that  this  tenant  has  some  way  or 
other  become  insolvent.  With  respect  to  the  insolvency,  the  weight 
of  that  objection  is  more  or  less  in  different  cases.  There  is  a  dis- 
tinction certainly  between  a  purchase  and  a  lease.  In  the  former 
instance  the  bill  for  specific  performance  tenders  payment  of  the 
purchase-money ;  the  latter  is  very  much  otherwise ;  and  the 
Court  ought  not  to  forget  the  habit  of  dealing  among  mankind 
with  regard  to  the  relation  of  landlord  and  tenant.  Every  man 
taking  a  tenant  looks  to  the  probability  of  the  rent  being  paid ; 
and  that  attention  is  paid  to  that  circumstance  through  the  whole 
currency  of  the  lease,  that  intro' luces  a  provision  not  to  assign  or 
underlet  without  license.  If  the  tenant  undertakes  for  nothing 
but  the  payment  of  rent,  it  must  be  appreciated  accordingly.  If, 
beyond  that,  he  undertakes  considerable  expenditure  upon  the 
premises  before  he  is  to  be  placed  in  the  relation  of  lessee,  that  is 
directly  connected,  as  a  most  important  circumstance,  with  the 
fact  of  solvency  or  insolvency  ;"  and  that,  "  under  all  the  circum- 
stances of  this  case,  without  relying  upon  any  one,  the  injunction 
ought  not  to  be  sustained,  certainly  not  without  considerable 
terms  imposed  ;  such  as  bringing  no  writ  of  error,  giving  security 
for  the  costs  of  the  case,  perhaps  for  the  rent  and  repairs." 

5.  Where  a  tenant,  holding  under  an  agreement  for  two  years, 
with  the  option  of  purchasing,  filed  a  bill  against  the  landlord 
for  specific  performance  of  the  contract  of  sale,  and  the  landlord 
afterwards  commenced  an  action  of  ejectment  against  the  tenant, 
the  Master  of  the  KoUs,  Lord  Langdale,  refused  to  restrain  the  action, 
except  upon  the  terms  of  the  plaintiff  undertaking  to  continue  to 
pay  the  rent,  without  prejudice  to  any  question  in  the  cause ;  but 

(1)   Wymie  v.  Qriffith,  1  S.  &  S.  147.  (2)  8  Ves.  92,  93. 
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it  was  subsequently  agreed  that  in  lieu  of  the  undertaking  the     Pakt  i.l. 
plaintiff  should  pay  the  purchase-money  into  Court  (1).  Sect.  14. 

6.  Where  a  vendor  had  proceeded  in  the  treaty  beyond  the  ' 
time  for  completing  the  contract,  and  had  brought  an  action,  and 
withdrawn  his  record  on  finding  he  could  not  support  it,  not  having 
got  in  a  judgment  amounting  to  half  the  purchase-money,  and  the 
purchaser  had  brought  an  action  for  his  deposit  and  obtained  a 
verdict,  an  injunction  to  restrain  his  proceeding  was  refused  (2). 

7.  Where  conditions  for  sale  of  leasehold  property  expressly 
made  time  to  be  of  the  essence  of  the  contract,  and  provided  that 
if  from  any  cause  or  circumstances  whatever  the  contract  was  not 
completed  agreeably  to  the  conditions  by  the  time  specified,  the 
vendor  might  annul  the  contract ;  and  the  time  fixed  for  comple- 
tion was  between  one  and  two  o'clock  on  the  11th  of  October, 
when  the  vendor  attended  and  executed  the  assignment  of  the 
property,  and  the  purchaser's  agent  almost  immediately  afterwards 
also  executed  it ;  but  the  purchase-money  was  not  then  paid,  and 
the  vendor  annulled  the  contract  on  the  afternoon  of  the  same 
day,  namely,  the  11th  of  October,  and  re-sold  the  property;  the 
Master  of  the  EoUs  held,  that  he  was  entitled  so  to  do ;  and  upon  a 
bill  filed  by  him  against  the  purchaser,  the  Court  cancelled  the 
assignment,  decreed  a  reconveyance  of  the  property,  and  granted 
an  injunction  to  restrain  two  actions  and  gave  the  plaintiff  the 
costs  of  the  suit  (3). 

8.  Where  a  lease  contained  a  covenant  by  the  lessee  not  to  Lessee  not 
assign  without  license,  and  a  covenant  by  the  lessor  not  to  refuse  I""f"t  (^®''®) 
his  license  unreasonably  or  vexatiously  ;  and  the  lessee  contracted  proceedings 
to  assign  his  lease  to  the  plaintiff,  "  subject  to  the  landlord's  ap-  lessor  to  give 
proval ;"  and  the  lessor  on  being  applied  to  for  his  license  refused  to^is^grthe 
to  give  it,  because  he  wished  himself  to  buy  up  the  lease  in  order  '^^^'^• 

to  rebuild  the  premises ;  and  the  lessee  having  failed  to  obtain  the 
lessor's  license,  surrendered  the  lease  to  the  lessor  for  the  same 
price  for  which  he  had  agreed  with  the  plaintiff  ;  on  a  bill  by  the 
plaintiff  against  the  lessor  and  lessee  for  specific  performance  of 
the  contract  to  assign  the  lease  to  him,  it  was  held  by  Lords  Jus- 
tices Wood  and  Selwyn  (reversing  a  decision  of  Yice-Chancellor 

(1)  Pyke  V.  Northwood,  1  Beav.  152.  (3)  Hudson   v.    Temple,    3    L.   T 

(2)  Wood  V.  Bernal,  19  Yes.  220.         (N.  S.)495. 
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Part  It.      Stuart),  that  the  reference  to  the  landlord's  approval  in  the  contract 
Chapter  II.    ,  /.     i  •       i        i 

Sect.  li.     did  not  throw  upon  the  lessee  the  duty  oi  taking  legal  proceedings 

to  oblige  the  lessor  to  give  his  license ;  and  that,  having  used  all 

reasonable  efforts  to  induce  the  lessor  to  consent,  he  was  at  liberty 

to  consider  the  contract  at  an  end  and  make  his  own  terms  with 

the  lessor,  and  the  bill  was  dismissed  with  costs  (1). 

9.  Where  the  plaintiff  had  agreed  by  parol  with  W.  for  a  pur- 
chase by  W.,  on  behalf  of  the  plaintiff,  of  a  life  interest  of  the 
plaintiff  in  real  estate,  upon  a  sale  by  a  mortgagee  of  the  life 
interest  part  of  which  estate,  a  cottage,  was  in  his,  the  plaintiff's,  own 
occupation ;  and  the  terms  were,  that  W.  should  be  paid  the  pur- 
chase-money and  interest  out  of  the  rents  of  the  whole  property, 
and  should  allow  the  plaintiff  to  continue  to  occupy  the  cottage  ; 
and  G.  swore  that  this  was  the  effect  of  the  parol  arrangement, 
but  two  other  witnesses  swore  that  they  had  heard  W.  deny  it ;  and 
a  short  time  after  this  agreement  W.  asked  the  plaintiff  to  execute 
an  absolute  conveyance  of  the  same  life  interest  to  W.'s  daughter, 
an  infant,  which  the  plaintiff  accordingly  did,  and  W.  entered  into 
possession  of  the  property,  leaving  the  cottage  in  the  plaintiff's  pos- 
session, rent  free  ;  and  W.  wrote  letters  afterwards  to  G.  and  to  J., 
saying  that  he  had  bought  the  property  out  and  out,  and  offered 
the  plaintiff  an  annuity  for  life  if  he  would  give  up  possession  of 
the  cottage ;  and  W.,  by  will,  devised  his  real  estate  to  his  daughter, 
and  appointed  B.  his  executor  and  her  guardian,  and  B.  made  the 
plaintiff  an  offer  of  the  annuity  on  the  same  terms  as  W.  had  done, 
but  the  offer  was  refused,  and  thereupon  B.,  as  the  next  friend  of 
W.'s  daughter,  brought  ejectment  against  the  plaintiff;  Lords 
Justices  Knight  Bruce  and  Turner  held  (afiSrming  a  decision  of 
Vice-Chancellor  Sir  E.  T.  Kindersley),  that  evidence  of  the  parol 
agreement  was  admissible  notwithstanding  the  Statute  of  Frauds 
(29  Car.  2,  c.  3),  and  that  the  plaintiff  was  entitled  to  a  decree 
declaring  the  daughter  of  W.  to  be  a  trustee  for  him,  and  that  he 
was  entitled  to  redeem  on  payment  of  what  was  due,  and  restrained 
the  action  (2). 

10.  Where  a  vendor  insisted  on  executing  the  purchase  deed, 

(1)  Lehmann  v.    McArtluir,  L.   R.  (2)  Lincoln  v.  Wright,  281,.3.{(jh.) 

3  Oh.  496 ;    37  L.  J.  (Ch.)  625 ;   16      705. 
W.  "R.  877  ;  18  L.  T.  (N.  S.)  806. 
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without  the  purchaser  or  any  agent  of  the  purchaser  being  present,  ^^^J^^^^jj 
and  also  insisted  on  the  purchase-money  being  paid,  not  to  himself,  seot.  14. 
but  to  his  solicitor  or  his  solicitor's  clerk,  to  neither  of  whom  he 
had  given  any  written  authority  to  receive  it ;  and  on  the  pur- 
chaser declining  to  complete  the  purchase  in  that  mode,  the 
vendor  brought  an  action  against  him  for  the  purchase  money ; 
the  Court  held  that  the  vendor  ought  to  pay  all  the  costs  of  a 
suit  instituted  by  the  purchaser  for  the  specific  performance  of  the 
contract,  and  granted  an  injunction  to  stay  the  proceedings  at 
Law  (1). 

11.  Where  the  plaintiff  had  sold  two  leasehold  houses,  one  to 
the  defendant  and  another  to  L.,  but  the  conveyance  to  the  de- 
fendant contained  by  mistake  a  part  of  the  property  intended  to 
be  sold  to  L.,  but  which  the  defendant  believed  he  was  purchasing ; 
and  upon  a  bill  filed  against  the  defendant  by  L.  he  was  directed 
to  reconvey  to  L.  that  portion  which  by  mistake  was  included  in 
the  assignment  to  him  ;  and  the  defendant  then  brought  an  action 
against  the  plaintiff,  the  vendor,  for  damages,  made  under  his 
covenant  against  incumbrances ;  and  an  equitable  plea  was  put  in 
by  the  plaintiff,  who  then  filed  a  bill  for  an  injunction  to  restrain 
the  action  ;  Vice-Chancellor  Sir  R.  T.  Kindersley  refused  the  in- 
junction ;  the  question  as  between  the  defendant  and  the  vendor 
being  left  open  as  proper  to  be  decided  by  a  Court  of  Law ;  and 
the  defendant  at  Law  also  having  pleaded  an  equitable  plea,  it 
was  impossible  to  say  that  a  Court  of  Law  might  not  entertain 

it  (2). 

12.  Notice  by  the  vendor  of  an  intention  to  resell  is  equivalent  Notice  by 
to  a  declaration  that  he  would  not  seek  specific  performance  of  a  ^Xn°ion  to" 
contract;  and  the  Court,  though  it  had  granted  an  interlocutory ^^^f^^/^ ^l™" 
injunction  at  the  suit  of  the  vendor,  refused  at  the  hearing  to  declaration 
restrain  the  purchaser's  action  for  the  deposit  (3).     In  this  case  a  not  seet 
purchaser  raised  valid  objections  to  the  title,  which  the  vendor  formance^^and 
refused  to  satisfy,  and  the  vendor  gave  notice  that  if  the  purchaser  ^^?^  *^'l^[' 
refused  to  complete  within  five  days  he  should  resell,  and  charge  restrain  an 

the  purchaser  with  expenses ;  and  the  purchaser  thereupon  gave  the  deposit 

money. 
(1)  Viney  v.  Chaplin,  2  De  G.  &  J.  (2)  Wild  v.  Eillas,  28  L.  J.  (Ch.) 

468.  170;  7  W.  R.  82;  32  L.  T.  116. 

(3)  Boyou  V.  Paul,  28  L.  J.  (Ch.)  555. 
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Pakt  II.     the  vendor  notice  that  he  should  bring  an  action  for  the  deposit,  if 
Sect.  14.  '  the  requisitions  were  not  complied  with  in  a  week ;  and  the  action 


was  commenced,  and  the  vendor  some  time  subsequently  offered  to 
satisfy  the  requisitions  at  the  purchaser's  expense ;  upon  the  pur- 
chaser's refusal,  a  bill  was  filed  by  the  vendor  for  a  specific  per- 
formance ;  but  the  bill  was  dismissed  with  costs,  and  the  Court 
declared  that  it  could  order  a  return  of  the  deposit  notwithstanding 
the  dismissal  of  the  bill,  the  vendor  having  given  an  undertaking 
to  that  effect ;  but  it  would  leave  the  defendant  to  decide  whether 
he  would  go  on  with  the  action  or  not  for  the  costs,  and  the 
defendant  agreed  to  receive  the  deposit. 
It  is  not  the         i3_  n  jg  jjq^  the  course  of  the  Court,  when  it  entertains  iurisdic- 

coiirse  of  tne 

Court  to  per-  tion  in  specific  performance,  to  permit  an  action  at  Law  to  proceed 
on  the  same  for  the  Same  subject  matter  (1) ;  and  after  a  decree  for  specific 
whentt'enter-  performance  has  been  made  against  a  defendant,  the  plaintiff  can- 
tains  jurisdic-  not  proceed  by  an  action  at  Law  on  the  contract  for  damages  (2). 

tion  in  specific  .  .  ..,.,, 

performance.    A  plaintiff,  who  comes  to  a  Court  of  Equity  for  its  aid,  is  bound  to 

fespedfie "    V^^  uiKier  the  control  of  the  Court  his  legal  rights  relating  to  the 

^^"^^"TT"^    subject  matter  of  litigation  (3) ;   and   therefore,  where  a  party 

fendant,  plain-  brought  a  suit  for  specific  performance  of  an  agreement,  and  after 

bring  an         obtaining  a  decree  brought  an  action  to  recover  damages  for  injury 

damaffe"        Sustained  in  consequence  of  breaches  of  the  agreement,  the  Lords 

Plaintiff  Justices  granted  an  injunction.    And  where  the  Court  grants  relief 

coming  into       .  .  .  .,..,..  i-ui 

Equity  for  its  m  a  suit  for  Specific  performance,  it  has  jurisdiction  over  the  whole 

toputundCT    matter,  and   can  therefore  deal  with  any  question  of  damages 

the  control  of  arising  from  a  breach  of  the  agreement  (4). 

the  Court  hia  °  b  V   / 

legal  rights.   Where  the  Court  grants  relief  in  suits  for  specific  performance,  it  has  jurisdiction 

over  the  whole  matter,  and  can  deal  with  any  question  of  damages  for  breach  of  agreement. 

An  offer  to  14.  An  offer  to  sell  land,  to  be  binding  upon  the  person  making 

binding  on  the  itj  must  be  accepted  within  a  reasonable  time ;  and  if  the  person 

person  offer-     making  the  offer  die,  become  bankrupt,  or  sell,  before  acceptance 

axicepted  with-  of  the  offer,  the  land  is  not  bound.  And  where  an  iron  company, 

able  time ;  if  owners  of  a  private  railway,  being  desirous  of  connecting  their 

offermg  die,     ^^^^  ^i*^  Other  railways  by  means  of  a  branch  line,  applied  to  the 

become  bank-  landowners,  and  to  0.  and  his  mortgagees,  for  way-leave  through 

sell  before       their  lands ;  and  an  offer  in  writing  was  made  to  them  in  March, 

acceptance, 

the  land  is  not      (1)  Beaufort   (Dulce)  v.    Qlynn,   3  (3)  Proi^ero  v.  fAeZps,  2  Jur.  (N.S.) 

bound.              gjjj  ^  (jig._  213.        *  173. 

(2)  Reynolds  v.  Nehon,  6  Madd,  298.  (4)  lb. 
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1843,  by  0,  and  his  mortgagees  of  a  way-leave  through  their  land  Pakt  ll. 

■'                                   "                                 J.      ■   T     J                          1  Chaptek  II. 

by  a  lease  for  sixty  years,  by  the  payment  ot  triple  damages  yearly ;  sect.  14. 


but  there  was  no  express  acceptance  by  the  company  of  the  offer  ; 
and  the  iron  company  assigned  all  their-interest  to  a  railway  com- 
pany, who  was  to  construct  the  line ;  and  in  October,  1843,  the 
proposed  hne  was  staked  out  over  the  lands  of  0. ;  and  in  July, 
1844  (all  the  other  landowners  being  settled  with),  the  works  were 
commenced,  and  in  1845  the  line  was  opened  for  traffic ;  and  in 
June,  1844,  the  mortgagees  of  0.,  under  the  power  of  sale,  sold 
and  conveyed  the  property,  including  the  land  on  which  part  of 
the  line  was  formed,  to  B.,  who  sold  to  S. ;  and  from  1844  to  1847 
unsuccessful  negotiations  had  been  pending  between  the  parties 
for  settling  the  quantum  of  the  yearly  rent;  and  in  1847  S. 
brought  ejectment  against  the  company,  and  the  company  then 
filed  a  bill  to  stay  proceedings  at  Law  and  for  specific  performance, 
alleging  acceptance  of  the  offer  of  March,  1 843,  by  the  acts  of  the 
company  in  staking  out  and  making  their  line  in  accordance  with 
the  offer ;  and  praying  that  the  Court  would  determine  the  quantum 
of  rent  to  be  paid ;  the  Lord  Chancellor,  affirming  a  decree  of 
Vice-Chancellor  Sir  John  Stuart,  held,  that  the  acts  of  the  company 
did  not  amount  to  an  acceptance  of  the  offer,  so  as  to  make  it 
a  contract  binding  the  land,  and  the  bill  was  dismissed ;  and, 
although  after  the  suit  had  been  instituted  by  the  railway  com- 
pany for  specific  performance,  the  company  had  obtained  legislative 
powers  to  retain  possession  of  the  land  in  question,  Vice-Chancellor 
Sir  J.  Stuart  held,  that  the  cause  must  be  decided  as  if  the  Act  had 
not  passed  (1). 

15.  In  Anneshy  y.  Muggeridge  (2),  an  auctioneer,  on  motion  of  the  Auctioneer 
vendor,  was  ordered  to  pay  the  deposit  money  into  Court,  minus  "i'^he  depo^stf 

his  charges  and  expenses,  and  the  vendee  was  restrained  by  in-  "'o'^ey,  and 

J.  .  vendee  re- 

junction  from  proceedmg  m  his  action  against  the  auctioneer  for  strained  pro- 

the  deposit,  in  which  action  he  had  obtained  a  judgment  for  the  a^actS ™ 

whole  amount  of  the  deposit.  against  the 

J^  auctioneer  for 

16.  Where  one  of  the  conditions  of  sale  provided  that  if  the  *^<=  <^*'P°^i*' 
purchaser  should  raise  objections  which  the  vendor  was  unwilling 

or  unable  to  remove,  the  vendor  should  be  at  liberty  to  rescind  the 

(1)  MeyneU  v.  Surtees,  1  Jur.  (N.  S.)  737  ;  vide  S.  C.  p.  878,  ante. 
(2)  1  Madd.  593. 
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Part  ii.  contract,  and  all  objections  not  taken  in  writing  in  ten  days  were 
Sect.  14.  to  be  considered  as  waived ;  Yice-Chancellor  Sir  L.  Shadwell  lield, 
that  this  condition  applied  only  to  the  first  delivery  of  objections, 
that  it  was  waived  by  the  vendor's  consenting  to  answer  them,  and 
granted  an  injunction  to  restrain  an  action  against  the  vendor  to 
recover  the  deposit  money.  But  Lord  Chancellor  Cottenham 
dissolved  the  injunction  of  the  Vice-Chancellor.  The  Lord  Chan- 
cellor said :  "  The  question  is,  whether  I  am  to  interfere  with  the 
purchaser's  legal  right  to  recover  his  deposit.  I  consider  he  has  a 
legal  right  to  recover  the  deposit,  which  enables  him  to  contest 
with  the  vendor  with  his  own  money,  and  to  have  the  interest  till 
the  decision  of  the  cause.  It  would  be  unjustifiable  to  deprive  the 
purchaser  of  the  power  of  getting  his  deposit."  (1) 
The  Court  17.  If  the  purchaser  demand  his  deposit  at  the  day  for  completing 

to  restram  "^^  the  contract,  and  the  vendor  has  not  delivered  his  abstract  before 
^^''^Tai  *^^*  time,  and  also  neglects  to  deliver  it  until  after  an  action 
auctioneer  for  brought  for  the  deposit,  it  is  evidence  of  the  abandonment  of  the 
money  where  Contract  by  the  vendor,  who  shall  not  be  entitled  afterwards  to  a 
beeiT delay  Specific  performance ;  and  the  Lord  Chancellor  (Lord  Thurlow) 
amounting  to   considered  the  conduct  of  the  vendor,  by  delaying;  the  completion, 

abandonment  _■'  ./      o  r  > 

of  contract  in  as  evidence  of  an  abandonment  of  his  contract,  and  refused  a 

completion  by  .  ...  ,      .  .  .  , 

the  vendor,      motion  for  an  mjunction  to  restrain  an  action  agamst  the  auc- 
tioneer for  the  deposit  (2). 

18.  Where  there  was  a  decree  of  the  Court  for  the  sale  of  the 
testator's  estates,  for  payment  of  his  simple  contract  creditors, 
and  a  lot  (4)  was  sold,  and  the  purchaser  objected  to  the  title 
that  there  were  unsatisfied  judgments  against  the  heir-at-law  of 
the  testator,  upon  whom  Lot  4  had  descended ;  the  Court  held, 
that  this  was  a  good  objection,  the  judgment  creditors  of  the  heir- 
at-law  not  being  parties  to  the  suit,  and  although  this  Court 
might,  upon  the  application  of  the  purchaser,  restrain  the  judgment 
creditors  from  extending  their  elegit  (3). 
The  Court  19.  A  purchaser  entering  into  possession  knowing  of  objections 

purchaser  to  tlie  abstract,  but  continuing  to  negotiate,  cannot  break  off  the 
entered  into     Contract;  and  an  injunction  will  lie  against  his  proceeding  at  Law 

possession, 

knowing  of  (1)  Tanner  v.  Smith,  10  Sim.  410 ;  (2)  Lloyd   v.   Collett,  4  Bro.   0.  C. 

4  Jur.  310.  469 ;  4  Yes.  689,  n.  (b). 

(3)  Parkinson  v.  Piper,  8  Jur.  111. 
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to  recover  back  the  purchase-money;  but  it  would  be  °'^f«*f?f  ^"f     Faut  ii 

r  ,      m  IT  i-  J.1       continuing  to     Chapter  II. 

otherwise,  if  he  had  declared  off  on  delivery  oi  the  negotiate,  seot.  14. 

from  proceed-    

abstract  (1).  ing  to  recover  back  the  purchase-money. 

20.  Under  the  old  practice  the  Court  would  not  make  absolute 
a  rule  nisi  for  dissolving  an  injunction  granted  to  restrain  a  pur- 
chaser from  proceeding  at  Law  to  recover  part  of  the  purchase- 
money  paid  by  him  in  advance,  the  vendor  not  being  able  to  make 
a  title,  and  there  being  outstanding  incumbrances ;  without  the 
master's  report  as  to  sufficiency  of  title,  although  objections  were 
fully  stated  in  the  defendants'  answer  (2). 

21.  Where  a  copyholder  in  fee  agreed  with  the  lord  to  enfranchise  The  heir  of  a 
his  copyhold,  and  took  the  conveyance  from  the  lord  in  the  name  ^in  be  re- 
of  a  trustee,  and  then  devised  the  same  lands  to  his  younger  son,  recovraingl^ 

who  sold  to  A. ;  and  the  heir-at-law  of  the  copyholder  recovered  in  ejectment 

•   11  1-  >i-  \  lA    aga,inst  a  pur- 

ejectment,  (as  he  might  do  upon  his  ancestor  s  admittance) ;  and  A.  chaser  claim- 
brought  his  bill  against  the  heir  to  be  relieved  in  Equity,  and  ^^J^^r'^of 
insisted  that  the  estate  purchased  of  the  lord  was  purely  an  estate  ^ad^^tained 

in  Equity  (3),  and  that  the  disposition  of  the  fee  to  the  purchaser  an  enfran- 
chisement by 
was  a  di3position  oi  the  whole  estate  that  the  copyholder  had,  a  conveyance 

either  in  Law  or  in  Equity ;  and  the  Lord  Chancellor  Nottingham  foAimseK 

being  of  that  opinion,  decreed  that  the  purchaser  should  hold  and 

enjoy  against  the  heir  of  the  copyholder  (4). 

(1)  Ward  V.  Jeffery,  i  Price,  294.  (4)  Dancer  v.  Evett,  1  Vem.  392 ; 

(2)  Church  v.  Legeyt,  1  Price,  301.  et  vide  Dunn  v.  Oreen,  3  P.  Wms.  9  ; 

(3)  Smith  V,  Murrell,  4  Eep.  25  b,  Parker  v.  Turner,  1  Vem.  393,  458. 
31a. 
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CHAPTER  III.  1 

Personal  Property. 


PiEj,  II.  Sect.  1.  Choses  in  Aetion. 


An  assignee  1.  A  chose  in  action  not  being  assignable  at  Law,  an  assignee 
action  tates  thereof  takes  subject  to  all  equities ;  therefore,  where  the  pur- 
subject  to  all   ehaser  of  a  debt  commenced  an  action  to  recover  it  in  the  name 

equities 

of  the  assignor,  and  the  debtor  pleaded  a  parol  agreement  between 
him  and  the  assignor  by  way  of  set-off,  and  thereupon  the  plaintiff 
at  Law  filed  a  bill  to  obtain  equitable  relief;  the  Court  held,  that 
his  remedy  was  at  Law,  and  that  there  was  no  ground  here  for  the 
equitable  interference  of  the  Court  (T).  Where  debentures  under 
the  common  seal  of  a  company,  incorporated  under  7  &  8  Vict. 
c.  110,  had  been  given  to  A.  in  July,  1854,  in  pursuance  of  an 
arrangement  made  between  him  and  the  chairman  of  the  directors, 
which  was  a  fraud  on  the  company ;  and  these  debentures  were 
afterwards  bought  by  B.  in  the  market  in  the  ordinary  course  of 
business ;  and  the  transfer  to  B.  had  been  registered  in  the  books 
of  the  company,  and  interest  paid  to  July,  1855,  inclusive;  but 
the  matter  had  not  been  made  known  to  the  shareholders  till 
December  in  that  year,  when  an  investigation  of  the  affairs  of  the 
company  took  place,  in  consequence  of  which  the  directors  resigned, 
and  the  further  payment  of  interest  was  refused ;  the  Court  held, 
that  B.,  though  a  purchaser  hona  fide  for  value  without  notice,  yet 
being  only  the  purchaser  of  a  chose  in  action  not  assignable  at  Law, 
must  take  it  subject  to  the  equities  attaching  to  it ;  and  that,  under 
the  circumstances,  neither  the  registration  nor  the  payment  of 
interest  had  the  effect  of  a  confirmation  of  B.'s  title,  and  that  he 
ought  to  be  restrained  from  suing  on  the  debentures  (2). 

(1)  Eolt  V.   White,  31   Beav.  520;  (2)  Athenmum  Life  Assurance  So- 

9  Jur.  (N.  S.)  843.  ciety  v.  Pooley,  3  De  G.  &  J.  294. 
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2.  Where  a  note,  given  for  the   purchase-money  of  land,   to     PabtII 

,    _  Till  OHAPTER  XJ.J.I 

which  the  payee  has  given  a  bond  to  make  a  title  to  the  land,  has      Seot.  :. 
been  assigned  to  a  third  party,  and  a  suit  instituted  upon  it,  and  ygn^^.g  ^f 
the  payee  is  unable  to  make  a  title,  the  vendee  is  entitled  to  relief  J°d^^^li°Jj^^ 
in  Equity  (1).  foi-thepur- 

■*■       ■'    ^   '  .       .  ,  chase-money, 

3.  "Where  a  vendee  of  land  had  purchased  a  prior  incumbrance,  is  entitled  to 
and  had  set  up  this  new  title  in  an  action  on  the  note  for  the  pur-  against  T 


;  an 


chase-money  brought  by  his  vendor,  as  shewing  a  total  failure  of  ^^'j^^gg^o* ^i^^ 

consideration  ;  it  was  held,  on  a  bill  in  Equity  for  an  injunction  note,  if  the 

.      .      _      .  .     payee  is  un- 

agamst  such  defence,  that  the  remedy  in  Equity  was  more  certain  able  to  make  a 

and  complete  than  that  at  Law ;  and  the  grantee  was  enjoined  ^^*'  '^' 

from  setting  up  his  new  title  as  a  defence  beyond  the  amount 

which  he  had  paid  for  it  (2). 


Sect.  2.  Policies. 

1.  Where,  in  1844,  S.had  assigned  moneys  to  trustees  to  invest, 
and  after  his  decease,  to  hold  the  funds  for  such  person  as  he  should 
appoint,  and  in  default  for  his  wife  for  life,  with  remainder  to  their 
children  ;  and  the  trustees  were,  with  the  consent  of  S.,  to  apply 
all  or  part  of  the  trust  moneys  in  effecting  a  policy  of  insurance 
on  his  life,  and  they  were  to  receive  the  sum  insured  upon  the 
trusts  of  the  settlement,  and  the  original  trustees  effected  a 
policy  for  £1000  on  his  life  j  and  in  1846  A.  and  B.  were  appointed 
trustees  of  the  settlement  in  the  place  of  the  original  trustees, 
and  the  policy  had  been  assigned  to  them  upon  the  trusts ;  and  in 
1 847  C.  and  D.  were  appointed  trustees  in  the  place  of  A,  and  B. 
for  the  purposes  for  which  the  original  trustees  were  appointed, 
and  the  policy  had  been  assigned  to  them  upon  the  trusts  of  the 
settlement ;  and  in  1852  L.  and  B.  were  appointed  trustees  in  the 
place  of  0.  and  D.,  and  the  trust  estate  was  assigned  to  them  upon 
the  subsisting  trusts  of  the  settlement;  and  S.  died  in  1860,  and 
the  defendant  claimed  to  be  paid  by  the  insurance  office  the  pro- 
ceeds of  the  policy,  on  the  ground  that  the  defendant  in  1848  lent 
S.  £50,  and  C.  and  D.,  the  trustees  at  that  time  of  the  settlement, 

(1)  Slack  V.  Bowman,  4  Eng.  501  (2)  Champlin  v.  Dotson,  13  S.  &  M. 

(Amr.)  553  (Amr.) 

4  0  2 
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Pabt  II.     liaviDff  no  funds  out  of  which  to  pay  the  debt,  or  to  pay  the  pre- 
OhaptebIII.      .      ^,  .       ,    ,         ,.       .  .,      ,.        J.  ,,-,,,  ,, 

Sect.  2.      mium  due,  assigned  the  poncy,  m  consideration  oi  the  debt,  to  the 

defendant  for  bis  own  benefit  absolutely ;  and  that  he  had  paid 
the  annual  premium  afterwards,  and  notice  to  the  office  of  the 
assignment  to  him  was  given  by  the  defendant  in  1852 ;  and  S. 
had  bequeathed  all  the  trust  property  to  his  son,  an  infant,  and 
the  trustees,  L.  and  B.,  claimed  for  his  benefit  the  proceeds  of  the 
policy,  and  alleged  that  the  defendant  bad  full  notice  of  the  settle- 
ment, and  that  they  had  offered  to  pay  him  his  debt  with  interest 
and  costs  ;  and  the  defendant  had  commenced,  an  action  to  recover 
the  proceeds,  and  thereupon  the  plaintiff,  on  behalf  of  the  office, 
filed  a  bill  praying  that  the  claimants  might  interplead,  and  that 
it  might  be  ascertained  to  whom  the  proceeds  belonged ;  Vice- 
Chancellor  Sir  J.  Stuart  held,  that  the  defendant  was  entitled  to 
the  proceeds  of  the  policy,  and  that  L.  and  B.,  the  trustees  of  the 
settlement,  ought  not  to  have  raised  the  question  (1). 

2.  Where,  a  debt  having  been  secured  by  a  policy  of  insurance 
effected  on  the  life  of  one  of  the  debtors,  the  debtors,  by  way  of 
further  security,  had  executed  a  warrant  of  attorney  to  their  cre- 
ditor to  enter  up  judgment  for  the  debt,  the  defeasance  of  the 
warrant  providing,  that  so  long  as  the  policy  was  kept  on  foot  by 
the  debtors  judgment  should  not  be  entered  up,  nor  execution 
issued  on  the  warrant ;  and  by  an  indenture  of  even  date  vrith  the 
warrant,  and  executed  by  the  debtors,  a  similar  stipulation  was 
made  as  to  execution  on  the  warrant,  with  a  further  provision  that 
on  default  by  the  debtors  in  payment  of  the  premiums  within  a 
certain  period  after  they  should  have  become  due,  the  creditor 
might  himself  either  keep  the  policy  on  foot,  or  effect  a  new  policy 
in  his  own  name,  at  the  expense  of  his  debtors ;  and  the  debtors 
having  failed  to  pay  the  premiums  in  due  time,  and  the  creditor 
not  exercising  his  right  to  keep  it  on  foot,  the  policy  had  become 
forfeited  ;  and  four  days  afterwards  the  creditor,  who  was  a  director 
of  the  insurance  company,  paid  up  the  premium  and  induced  the 
office  to  renew  the  policy ;  the  Court  held,  that  he  was  nevertheless 
entitled  to  enter  up  judgment  and  issue  execution  on  the  warrant 
of  attorney,  and  dismissed  a  bill  by  the  debtors  seeking  to  restrain 
him  from  so  doing  (2). 
(1)  Johnson  v.  Swire,  7  Jur.  (N.  S.)  670.       (2)  Wiiithrop  v.  Murray,  8  Hare,  214. 
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3.  "Where  the  A.  company,  in  1847,  had  granted  an  insurance  for     Pabt  II. 

Ohaptek  Xfl 

£3000  on  the  life  of  C.  .D.,  and  afterwards,  as  a  cross-insurance,  seot.  2. 
had  insured  the  life  of  C.  D.  for  £1000  in  the  I.  and  L.  company, 
as  an  indemnity  against  the  one  effected  with  the  A.  company ; 
and  in  18i8  the  £3000  policy  had  been  bought  by  the  A.  company 
from  the  grantee  in  consideration  of  an  annuity,  and  cancelled ; 
but  the  A,  company  continued  to  keep  up  the  other  until  the  life 
dropped  in  1850,  when  C.  D.  died,  and  the  A.  company  had  brought 
an  action  to  recover  the  £1000,  and  the  I.  and  L.  company  filed  a 
bill  in  Chancery  to  restrain  the  action,  and  to  have  the  £1000  policy 
delivered  up,  it  being  alleged  that,  in  consequence  of  the  purchase  of 
the  £3000  policy,  the  £1000  policy  had  become  invalid;  Vice-Chan- 
cellor  Sir  J.  Stuart  held,  that  this  bill  was  not  demurrable  (1). 

4.  Where  a  loan  had  been  granted  by  an  insurance  company 
upon  a  bond  with  sureties,  and  a  policy  on  the  life  of  the  borrower 
as  a  collateral  security,  and  the  premiums  were  not  paid  within 
the  days  of  grace,  but  were  demanded  by  the  company,  who 
brought  actions  against  the  sureties  of  the  bond,  and  they  refused 
to  pay,  and  pleaded  non  est  factum  and  payment ;  upon  a  suit 
instituted  to  restrain  such  actions,  and  it  being  contended  that  the 
demand  by  the  company  after  the  policy  "  was  actually  void  "  had 
revived  it,  the  Court  held,  that  such  revival  was  neutralised  by  the 
fact  of  refusal  to  pay,  and  the  bill  was  dismissed  with  costs  (2). 

5.  In  Freneh  v.  Gonelly  (3)  a  demurrer  to  a  bill  for  discovery 
of  fraud  in  a  policy  of  insurance  to  defend  an  action  at  law,  and 
that  the  policy  might  be  delivered  up  to  be  cancelled,  was  overruled. 

6.  Where  a  ship,  being  insured  from  London  to  Carolina,  was 
taken  by  a  Spaniard,  and  retaken  by  an  English  privateer,  who 
carried  her  into  Boston,  where,  no  person  appearing  to  give 
security,  she  was  condemned  and  sold,  and  after  the  recaptors 
had  their  moiety,  the  residue  remained  in  the  Court  of  Admiralty 
at  Boston,  and  the  defendant  brought  an  action  on  the  policy  and 
recovered,  and  the  plaintiff,  by  his  injunction  bill,  insisted  that  the 
defendant  ought  to  have  recovered  no  more  than  a  moiety  of  the 
loss ;   the  Court  refused  the  injunction,  for  as  the  defendant  had 

(1)  India  and  London  Life  Asm-  (2)  Edge  v.  Buhe,  18  L.  J.  (N.  S.) 

ranee  Company  v.  Daily,  4  De  Gr.  &      Ch.  183. 
Sm.  462;  15  Jur.  782.  (3)  2  Anstr.  454. 
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Pakt  II.  offered  to  relinquish  the  salvage,  he  was  entitled  to  recover  the 
Sect.  2.  '  whole  money  insured.  By  13  Geo.  2,  c.  4,  s.  18,  the  recapture  of 
a  ship  is  the  revesting  of  the  owners'  property,  so  that  it  is 
flonbtful  whether  the  Act  can  operate,  when  insurances,  are  made, 
interest  or  no  interest.  But  this  was  an  insurance  according  as 
interest  shall  appear,  therefore  salvage  must  be  deducted  out  of  the 
money  recovered  by  the  policy  if  come  to  the  hands  of  the  insured. 
But  the  defendant  having  offered  to  relinquish  his  interest  in  the 
salvage,  it  was  decreed  that  the  defendant  should  assign  all  his 
right  in  the  ship,  and  the  benefit  of  the  decree  in  the  Admiralty 
Court,  and  thereupon  the  plaintiff's  bill  to  be  dismissed  (1). 

7.  Where  pending  a  contract  for  sale  of  a  policy  of  insurance, 
the  person  whose  life  was  insured  met  with  an  accident,  which  was 
proved  by  medical  evidence  not  to  have  had  effects  serious  or 
dangerous  to  his  life,  and  he  was  afterwards  attacked  by  a  disease 
of  long  standing,  of  which  he  died,  but  from  which  no  danger  to 
his  life  was  apprehended  until  after  the  contract  was  completed; 
and  the  vendee  was  aware  both  of  the  accident  and  the  illness, 
but  did  not  communicate  either  to  the  vendor ;  the  Court  refused 
to  rescind  the  contract,  or  to  restrain  proceedings  at  Law  upon  it ; 
since  knowledge  and  non-communication  of  a  fact  which  may 
influence  the  other  party  are  not  sufficient  to  rescind  a  contract; 
the  fact  must  be,  and  be  known  by  him  who  keeps  it  back  to  be, 
of  sufficient  importance  to  form  a  substantial  element  in  the 
transaction,  or  there  must  be  some  active  misrepresentation  (2). 

8.  Where  B.  applied  to  an  insurance  company  to  insure  his 
life,  and  in  answer  to  a  question  contained  in  the  form  of  proposal 
issued  by  the  company,  stated  that  Dr.  D.  was  his  regular  medical 
attendant,  and  the  company  accepted  B.'s  proposal,  subject  to  the 
following  conditions : — That  until  actual  payment  of  the  premium 
they  were  not  liable  to  any  risk,  and  that  any  alteration  in  the 
meantime  in  the  healtli  of  the  party  proposed  for  assurance  since 
the  date  of  the  medical  examination,  would  render  the  policy 
invalid ;  and  that  if  any  fraudulent  or  untrue  statement  was 
contained  in  any  of  the  documents  addressed  to,  or  deposited 
with  the  company,  the  policy  should  be  void ;  and  in  the  interval 

(I)  Pringle  v.  Uartki/,  3  Atk.  3rd  (2)   Thompson  v.  Lambeii,  Ir.  Bep. 

Ed.  19-1.  2  Eq.  433  ;  17  W.  R.  111. 
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between  the  date  of  the  medical  examination,  and  the  payment     Pabt  ii. 

,  „,    ,        1  OhaptekIII. 

of  the  premium,  B.  consulted  Dr.  W. ;  upon  a   bill  by  the  com-      sect.  2. 

pany,  praying  that  the  defendants  might  be  restrained  from  taking 
any  further  proceedings  upon  the  policy  at  Law,  and  that  the 
policy  might  be  declared  to  be  void,  and  delivered  up  to  be  can- 
celled. Lords  Justices  Selwyn  and  Giffard  held,  affirming  a  deci- 
sion of  Vice-Chancellor  Malins,  that  the  statement  made  by  B. 
that  Dr.  D.  was  his  regular  medical  attendant,  was  a  "  continuing 
statement ;"  and  that  the  fact  of  his  having  consulted  Dr.  W.  was 
a  material  fact ;  and  that  the  non-communication  of  it  vitiated  the 
policy;  and  that  the  policy  must  be  delivered  up  to  be  cancelled ;  and 
the  jurisdiction  of  the  Court  of  Chancery  in  a  case  of  this  kind 
is  clear.  The  assignee  of  a  chose  in  action  takes  subject  to  the  Assignee  of 
equities,  notwithstanding  the  Policies  of  Assurance  Act,  1867  (30  action  takes 
&,31  Yict.  c.  144).     A  Court  of  Equity  has  concurrent  jurisdic-  ™uit?es,*?,*t.^ 

tion  in  such  a  case  with  a  Court  of  Law :  and  although  the  case  withstanding 

°  the  Policies  of 

may  be  one  more  properly  tried  in  a  Court  of  Law,  a  Court  of  Assurance 

Equity  cannot,  upon  those  grounds,  decline  to  decide  it  (1).     But  a  Court  of 

in  Scottish  Amicahk  Society  v.  Fuller  (2),  where  an  assurance  com-  ^cha''ca^econ 

pany  filed  a  bill  in  order  to  have  an  action  restrained  and  a  policy  current  juris- 
,  ,      .         „  ,  IT  Till  diction  with  a- 

brought  ]nto  Court  to  be  cancelled  on  account  of  the  fraud  alleged  Coui-t  of  Law, 

to  have  been  practised  upon  them  in  obtaining  it,  it  was  held  (it  is  decline  to 

submitted  incorrectly,  on  the  question  of  concurrent  iurisdiction),  <i?°i<ieit(sed 
•"  ^  J  ■"  vide  tnjTa). 

that  the  company  was  not  entitled  to  an  injunction,  as  the  facts 
alleged  were  a  complete  answer  to  the  action,  and  that  grant- 
ing the  injunction  would  neutralize  the  last-named  Act,  by  the 
2nd  section  of  which  it  is  enacted,  that  "  in  any  action  on  a  policy 
of  life  assurance,  a  defence  on  equitable  grounds,  or  a  reply  to 
such  defence  on  similar  grounds,  may  be  respectively  pleaded  and 
relied  upon  in  the  same  manner  and  to  the  same  extent  as  in  any 
other  personal  action." 

(1)  British  Equitable  Insurance  Co.      (Ch.)  132,,314 ;  17  W  E  43,  561  ;  19 
V.  Great  Western  Bailw.  Co.,  38  L.  J.      L.  T.  (N.  S.)  476  ;  20  L  T.  (N.  S.)  42, 
(2)  16  W.  E.  274;  Ir.  Rep.  2  Bq.  53, 
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Sect,  3.  Bills  of  Exehange. 

1.  Where  a  party,  holder  of  a  long  over-due  acceptance,  had 
brought  his  action  for  payment;  and  it  appeared  by  interroga- 
tories administered  to  him  in  the  action,  that  he  had  given  a 
nominal  sum  only  for  such  acceptance,  an  injunction  was  granted 
against  his  proceeding  in  the  action,  on  the  terms  of  the  plaintiff 
giving  judgment,  to  be  dealt  with  as  the  Court  should  direct,  and 
also  giving  notice  of  motion  for  decree  forthwith  (1). 

2.  Where  bills  of  exchange,  in  the  hands  of  foreign  indorsees 
for  value,  were  accepted  in  England,  on  the  faith  of  the  genuine- 
ness of  a  bill  of  lading,  which  was  presented  to  the  acceptor  with 
the  bills'  of  exchange  by  the  indorsees,  but  which  afterwards  proved 
to  have  been  forged  by  the  drawer,  and  the  indorsees  were  un- 
aifected  with  notice  of  the  forgery  when  they  obtained  the 
acceptance ;  in  a  suit  by  the  acceptor  against  the  indorsees  for 
delivery  up  of  the  bills,  and  an  injunction  against  negotiating  or 
proceeding  at  Law  upon  them,  the  Court  held,  that  the  fraud 
practised  on  the  acceptor  was  no  defence  against  the  indorsee 
for  value;  and  that  fraud  being  a  good  defence  at  Law  to  an 
action  on  a  bill  of  exchange,  there  is  no  ground  for  seeking 
relief  in  Equity,  and  dissolved  an  injunction  granted  by  Vice- 
Chancellor  Sir  J.  Stuart,  restraining  the  indorsees  from  enforcing 
payment  against  the  acceptor ;  and,  semUe,  the  bill  would  have 
been  demurrable  if  it  had  not  prayed  that  the  bill  of  exchange 
might  be  delivered  up.  The  Court  also  held,  that  on  the  de- 
fendants lindertaking  to  deliver  up  the  bills,  in  the  event  of  the 
judgment  at  Law  being  against  them,  no  injunction  ought  to  be 
granted,  and  the  bill  was  dismissed  with  costs  (2).  But  on  a  bill 
for  discovery,  and  an  injunction  to  stay  proceedings  at  Law  upon 
a  bill  of  exchange,  and  for  the  delivery  up  of  the  bill  to  be  can- 
celled, charging  fraud,  which  was  not  answered  by  the  defendant, 
if  the  discovery  obtained  would  be  a  defence  at  Law,  an  injunction 
to  stay  proceedings,  though  refused,  will  be  granted  to  stay 
execution  (3). 

(1)  Simons  v.  Oridland,  5  L.  T.  G.  F.  &  J.  4 ;  1  Giff.  142 ;  1  L.  T. 
(N.  S.)  523.  (N.  S.)  50. 

(2)  Thiedman  v.  Ooldschmidt,  1  De  (3)  Iloidditch  v.  Nias,  8  Price,  689. 
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3.  Where   S.   directed  A,   &  Co.,   the  Bombay   branch   of  a     PabtII. 

,    „  ,   ,  .  T     T  1  -ii  1  •      r      Ohaptek  III. 

Liverpool  firm,  to  send  him  cotton,  and  draw  a  bill  on  him  tor     seot.  3. 

the  amount,  and  the  bill  was  drawn,  and  accepted  by  S.,  but 
when  the  cotton  arrived,  S.  refused  to  receive  it,  as  having  been 
improperly  sent ;  and  negotiations  took  place  between  S.  and  A. 
&  Co.,  and  the  bill  had  been  sent  to  the  Liverpool  firm,  who  had 
sent  it  to  their  London  bankers  to  sue  on  it,  if  not  punctually 
paid ;  and  the  London  bankers,  by  their  answer,  denied  all  know- 
ledge of  the  circumstances  under  which  the  bill  was  accepted, 
and  of  the  negotiations;  under  the  circumstances,  an  action, 
brought  by  the  London  bankers,  was  restrained  (1).  And,  in  a 
similar  case,  the  Liverpool  firm  had  drawn  bUls  for  the  amount 
of  cotton,  which  had  been  accepted  by  S.,  and  the  bills  were 
handed  over  to  the  cotton  brokers  of  A.  &  Co.,  A.  &  Co.  ex- 
pressing to  them  some  doubt  whether  the  bills  would  be  paid ; 
the  brokers,  however,  took  them,  and  gave  A.  &  Co.  their  ac- 
ceptance for  a  somewhat  larger  amount  than  the  amount  of  the 
bills,  and  the  brokers,  by  their  answer,  denied  all  knowledge  of 
the  circumstances  under  which  the  bills  were  given,  and,  except 
generally,  of  the  disputes  between  S.  and  A.  &  Go. ;  under  the 
circumstances,  an  action  on  the  bills  by  the  brokers  was  also 
restrained  (2). 

4.  Where  A.,  having  accepted  a  bill,  payable  at  his  country 
bankers'  town  agents,  deposited  with  the  former  an  acceptance  of 
a  third  party,  with  a  note  stating  that  it  was  intended  to  meet  his 
own  acceptance,  and  the  country  bankers  not  communicating  the 
fact  to  their  town  agents  the  bill  was  dishonoured,  and  A.  became 
bankrupt;  and  his  bankers  received  the  money  on  the  second 
acceptance,  and  applied  it  to  their  own  use ;  and  the  payee  of  A.'s 
acceptance  brought  an  action  against  the  country  bankers  for  the 
amount  they  had  received,  but  his  only  witness  dying,  he  made 
default  in  going  to  trial,  whereupon  the  defendant  moved  for 
judgment  as  in  a  case  of  nonsuit,  which  was  refused  by  the  Court, 
unless  he  would^  produce  the  note  delivered  by  A.  when  the  bill 
was  deposited ;  and  the  defendant  then  gave  notice  of  proceeding 
to  trial  by  proviso,  upon  which  the  plaintiffs  filed  a  bill  for  an 
injunction  and  a  discovery,  to  which  the  defendant  demurred,  on 

(1)  Sharp  V.  Arhuthnot,  13  Jur.  160,  219.  (2)  lb. 
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Part  II.     the  ground  that  the  plaintiffs  had  not  made  out  such  a  case  as 
Sect.  3.   '  would  entitle  them  to  a  discovery  in  Equity ;  but  it  was  held,  that 


inasmuch  as  the  plaintiffs  had  made  out  such  a  case  as  afforded 
a  reasonable  ground  for  argument  in  a  Court  of  Law,  it  was 
properly  filed,  and  the  demurrer  was  overruled  (1). 

5.  Where  a  bill  of  exchange  had  been  given  by  the  plaintiff 
for  a  gambling  debt,  an  injunction  to  restrain  the  defendants  from 
suing  in  Ireland  was,  under  the  circumstances,  continued  (2). 

6.  Where  A.  B.,  very  soon  after  coming  of  age,  was  induced  by 
C.  D.,  his  superior  officer,  to  accept  bills  for  £3000,  at  two  months, 
for  his  accommodation,  which  were  handed  by  C.  D.  to  E.  ¥.,  a 
money-lender,  in  payment  of  a  debt  of  £2590 ;  and  E.  F.,  who  was 
privy  to  the  transaction,  afterwards  agreed  to  arrange  the  renewal 
of  these  and  another  bill  for  £500,  for  twelve  months,  in  con- 
sideration of  A.  B.'s  promissory  note  for  £2500,  payable  in  three 
years,  which  sum  E.  F.  charged  for  his  expenses  and  trouble ; 
E.  F.  was,  under  the  circumstances,  restrained  till  the  hearing  from 
suing  for  the  £2500  (3). 

The  Court  wiU  7.  An  injunction  will  not  be  granted  to  restrain  an  action  on  a 
an^aotioiToa  ^ill  of  exchange  on  circumstances  which  merely  shew  a  right  to  a 
a  bill  of  counter-action  for  damages  respecting  the  subject  matter  which 

exchange,  .  . 

merely  be-      was  the  consideration  for  the  bill  (4). 

may  be  a  8.  An  injunction  will  be  refused  to  restrain  process  on  a  bill  of 

co^\er-actioii  exchange,  given  by  one  partner  to  another,  where  the  alleged  set- 

for  damages  in  qQ^  jg  [^  respect  of  the  plaintiff's  interest  in  the  partnership  effects 
respect  oi  the  ^  "■  '■  "^ 

subject  and  profits  (5). 

iDg  the  con-  9.  Where  B.  and  C.  had  drawn  two  bills  upon  one  another,  in 
tht'^bill"'^  ^°'^  °^^^^  ^'^  ™^^^  ^'^  advance  of  £400  to  D.,  and  it  had  been  agreed 
that  mortgages  should  be  prepared,  and  that  the  advance  was  to 
be  made  in  the  proportions  following  :  £100  by  B.,  and  £300  by 
C. ;  and  an  agreement  was  accordingly  prepared  by  E.,  the  solicitor 
for  all  the  parties,  but  this  agreement  did  not  contain  any  limita- 
tion of  liability  by  B. ;  and  C.  having  failed,  E.,  being  a  creditor, 

(1)  Thomas  v.  Tyler,  3  Y.  &  C.  255  ;  (4)  Gknnie  v.  Iinri,  3  T.  &  C.  43G  ; 
8  L.  J.  (N.  S.)  Ex.  Eq.  4.  3  Jur.  432 ;  vide  S.  0.  p.  485,  ante. 

(2)  Portarlington  (Lord)  v.  Soulhj,  (5)   Wartiiaby   v.    Shuttleworth,    1 
3  My.  &  K.  104.  Jur.  469. 

(3)  Lloyd  V.  Chirk,  6  Bcav.  309. 
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got  both  the  bills  indorsed  to  himself,  and  afterwards  sued  B.  for  Part  li. 
the  whole  amount ;  it  was  held,  that  E.  must  be  taken  to  have  sect.  3. 
had  notice  of  the  agreement,  and  of  the  amounts  to  be  paid  by  B. 
and  C,  and  that  the  securities  were  to  be  applicable  to  the  pay- 
ment of  the  two  bills,  and  also,  that  parol  evidence  was  admissible, 
not  to  vary  or  add  to  the  written  agreement,  but  to  shew  the  instruc- 
tions and  directions  given  to  E.  for  him  to  prepare  the  securities  (1). 

10.   The  object  of  the   bankrupt  laws  is  to  secure  an  equal  The  object  of 

,.       .,       .  „    I  ,.111  1-  J-  the  bankrupt 

distribution  of  the  property  oi  the  bankrupt  among  his  creditors ;  laws  is  to 
and  therefore  where  there  is  a  deed  of  composition,  a|private  bargain,  eqTaTmstribu- 
whereby  one  creditor  is  to  receive  a  larger  sum  than  the  others,  will  *'™- 
be  set  aside  ('2).   And  where  the  Court  interferes  to  set  aside  a  trans-  The  Court  sets 
action  of  a  secret  bargain  between  ^  bankrupt  and  his  creditor,  it  bargain  be- 
does  so  on  the  ground  of  public  policy.    And  where  the  plaintiff  had  rmt"  nd°^' 
presented  a  petition  to  the  Court  of  Bankruptcy  for  an  arrangement  creditor,  on 
with  his  creditors,  but  the  proposal  which  he  made  was  not,  at  the  public  policy, 
private  sitting  of  the  Court  for  that  purpose,  assented  to,  and  he  The  Court  wUl 

^  o  r      r        '  '  restrain  an 

was  adjudged  a  bankrupt ;  and  amongst  the  creditors  who  proved  action  on  a 

were  the  defendants;  and  previously  to  the  meeting,  they,  by  change  given 

arrangement  with  the  bankrupt,  assigned  their  debt  to  a  third  tJi^go'fjJJg^ 

person,  with  full  power  to  act  in  all  matters  in  reference  thereto,  creditors,  as  a 

,   ,  .  .  preferential 

they  receiving  a  composition  of  5s.  in  the  pound ;  and  the  bankrupt  and  secret 

in  the  first  instance  intended  to  offer  that  sum  in  the  pound  to  all  to  obtain  their 
his  creditors,  but  the  offer  was  subsequently  made  at  a  lower  rate,  ^"ui'tlie 
and  the  defendants  refused  to  enter  into  any  arrangement  except ^"^J"^"^'^""- 
they  were  secured  a  further  composition  of  5s.  in  the  pound ;  and 
the  bankrupt  having  agreed  to  the  proposition  of  the  defendants, 
a  bill  of  exchange  for  the  sum  had  been  drawn  by  S.  M.  upon  and 
accepted  by  the  bankrupt  and  indorsed  by  him  to  the  defendants, 
and  the  bankrupt  then  called  a  meeting  of  his  creditors,  and 
offered  4s.  in  the-pound,  and  it  was  accepted  by  nine-tenths  of  the 
creditors  present  at  that  and  at  a  subsequent  meeting,  and  the 
adjudication  was  thereupon  annulled ;  and  the  bill  of  exchange  not 
being  paid  at  maturity,  the  defendant  sued  the  bankrupt  and 
obtained  judgment  by  default  for  the  sum  claimed;    Vice-Chan- 
cellor Sir  J.  Stuart,  on  a  bill  by  the  bankrupt,  granted  a  perpetual 

(1)  Oemmill  v.  MacaLister,   9  Jur  (2)  Mare  v.  Sandford,  5  Jur.  (N.  S.) 

(N.  S.)  285.  1339 ;  vide  S.  C.  p.  364,  ante. 
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Pakt  II.     injunction  restraining  the  defendants  from  proceeding  to  execution, 
Sect.  3.      a-iid  Ordered  them  to  enter  up  satisfaction  on  the  judgment  for  the 
amount  claimed,  and  to  deliver  up  the  bill  of  exchange  to  be 
cancelled,  it  being  illegal  and  void  (1). 

11.  Where  a  bill  payable  to  the  order  of  C.  D.,  a  married  woman, 
had  been  remitted  by  trustees  to  her  in  respect  of  her  separate 
estate,  and  her  husband,  J.  D.,  surreptitiously  obtained  possession 
of  it,  and  without  her  knowledge  forged  her  name  on  the  back, 
and  then  indorsed  his  own  name,  and  gave  the  bill  to  P.  to  get  it 
discounted,  stating  that  she  had  indorsed  it ;  and  P.  got  it  dis- 
counted, and  in  order  to  do  so,  was  obliged  himself  to  indorse  it, 
and  he  then  paid  the  proceeds  to  the  husband,  who  then  absconded ; 
and  the  acceptor,  in  consequence  of  notice  from  C.  D.,  who  had 
discovered  the  fraud  before  the  bill  became  due,  refused  to  pay  the 
holder  at  maturity,  who  therefore  had  recourse  to  P.,  who  paid 
the  holder,  and  then  sued  the  acceptor ;  and  a  suit  having  been 
instituted  by  C.  D.  to  establish  her  title  to  the  bill,  and  to  restrain 
P.  from  suing  the  acceptor,  Lords  Justices  Knight  Bruce  and 
Turner  held,  reversing  a  decision  of  the  Master  of  the  Rolls,  Sir 
J.  Eomilly,  that  P.  was  to  be  treated  as  a  purchaser  of,  and  a 
lond  fide  holder  of  the  bill  for  value,  and  as  such  legally  entitled 
to  the  bill,  and  that  the  Court  would  not  interfere  to  defeat  his 
title ;  and  also,  that  assuming  P.  to  have  had  notice  that  the  bill  was 
drawn  in  respect  of  C.  D.'s  separate  estate,  yet,  as  there  was  nothing 
to  excite  suspicion  of  the  forgery,  he  was  justified  in  relying  on  the 
husband's  statement  that  the  bill  had  been  indorsed  by  her,  and  he 
was  not  bound  to  make  further  inquiries  than  he  made ;  and  that 
there  was,  therefore,  no  equity  to  restrain  him  from  the  assertion 
of  the  legal  title,  which  he  had  acquired  by  the  husband's  indorse- 
ment, and  dismissed  the  bill  with  costs ;  and  Lord  Justice  Knight 
Bruce  said,  as  to  whether  the  fact  that  P.  was  aware  that  the 
plaintiff  was  the  wife  of  J.  D.,  and  that  she  was  so  at  the  time  when 
the  bill  was  drawn,  amounted  to  notice,  actual  or  constructive,  to  him, 
that  it  was  drawn  in  respect  of  her  separate  property,  it  was  unneces- 
sary to  give,  and  that  accordingly  he  did  not  give,  any  opinion  (2). 

(1)  Mare  v.  Sandford,  5  Jur.  (N.  S.)      41  ;  27  L.  J.  (Ch.)  169  ;  4  Jur.  (N.  S.) 
1339 ;  vide  S.  C.  p.  364,  ante.  497  ;  3  Jur.  (N.  S.)  903  ;  26  L.  J.  (Ch.) 

(2)  Dawson  v.  Prince,  2  Da  G.  &  J.      849. 
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12.  Where  indorsees  of  bills  of  exchange,  as  a  security  for  a     Pabt  ii 

-      ,      Chapter  III. 
floating  balance   due   on  the  accounts  between  tnem   and  tne      sbot.  3. 

drawer,  had  notice  that  the  acceptance  was  for  the  drawer,  and  indorsees  of 

they  afterwards  entered  into  an  agreement  with  the  latter  that  t^ie^^^^^g^s' 

existing  debt  should  be  liquidated   by  the  drawer  building  for  security  for  a 

,  ■         1  J    I,         floating 

them  certain  ships,  and  should  m  the  meantime  be  secured  by  a  balance  be- 
policy  of  assurance  ;  the  Court  held  that  time  was  thus  given  to  a^^^^rawT, 
the  principal  debtor,  and  that  the  surety  was  released  in  Equity,  ^^^^™g'^^_ 
if  not  at  Law  also ;  and,  also,  that  a  creditor  who  holds  floating  ceptance  is 
guarantees  for  a  surety  cannot,  without  the  surety's  consent,  give  giving  time 
time  to  the  principal  debtor  as  to  a  portion  of  the  debt,  without  ^1^^)^°^  ^^^ 
reserving  the  creditors'  right  against  the  surety,  and  yet  hold  the  debtor, 
'surety  liable  for  that  portion ;  and  that  whether  the  acceptor  could  stuety  in 
or  could  not  use,  by  way  of  defence  to  an  action  by  the  holders  of  ^t'^Lawalso. 
the  bills,  the  givins;  of  time  by  them  to  the  drawer,  he  was  not  And  whether 

°         "  •'  .        the  acceptor 

bound  to  do  so,  but  might  (at  the  risk  of  costs)  defend  the  action  can  or  cannot 

on  other  grounds,  and  also  institute  a  suit  for  equitable  relief,  and  fence  to  an 

for  an  injunction  to  restrain  the  proceedings  at  Law,  though  if  the  ^^  J°^  holdS^ 

matter  had  been  pleaded  at  Law,  and  the  Court  of  Law  had  adju-  the  giving  of 

T£c  /IN  tune  by  them 

dicated  on  the  plea,  the  case  might  have  been  different  (1).  tothedraweis, 

13.  If  a  case  of  fraud  is  made  by  a  bill,  and  is  not  established  bound  to  do 
by  the  evidence,  and  another  case  for  relief  is  alleged  in  the  same  ?o.  j^yit  may 

■'  '  °  _      _  institute  a  suit 

bill  and  proved,  the  true  rule  is  that  so  much  of  the  bill  is  to  be  to  restrain  the 

dismissed  as  relates  to  the  charge  of  fraud,  and  that  relief  may  be  Law. 

given  upon  the  other  part  of  the  case  which  is  established  (2) ;  but 

if  a  case  of  actual  fraud  is  alleged,  the  plaintiff  cannot  fall  back 

upon  a  case  of  constructive  fraud  (3).     In  the  case  of  Parr  v. 

Jewell  (4),  the  bill  alleged  that  the  plaintiff,  without  consideration, 

gave  a  promissory  note,  and  accepted  certain  bills  of  exchange  for 

the  accommodation  of  A. ;  and  that  A.  discounted  the  note  and 

megotiated  the  bills  for  his  own  use,  and  paid  them  before  or  after 

they  became  due,  and  told  the  plaintiff  that  he  had  done  so,  and 

that  he  was  ready  to  give  them  up  to  the  plaintiff.     The  bill  also 

alleged,  that  A.  afterwards  fell  ill,  and  when  he  was  near  his 

death  his  son  found  among  his  papers  the  note  and  bills  uncan- 

(1)  Davies  v.  Stainbanh,  6  De  G.  (3)  Wilde  v.  Gibson,  1  H.L.  0.  605  ; 
M.  &  G.  679.                                              Parr  v.  Jewell,  1  K.  &  J.  671,  674. 

(2)  Parr  v.  Jewell,  1  K.  &  J.  671.  (4)  1  K.  &  J.  671. 
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Part  II.  celled,  and  handed  them  over  to  B.,  who  gave  them  to  the  defen- 
Seot^b.  '  dant,  and  that  the  defendant  knew  when  he  received  them  that  B. 
had  obtained  possession  of  them  without  the  sanction  of  A.,  and 
without  consideration ;  and  the  bill  sought  to  have  the  note  and  bills 
delivered  up,  and  to  restrain  an  action  by  the  defendant  upon  them. 
The  case  came  on  for  hearing  before  the  action  had  been  tried.  The 
Vice-Chancellor,  Sir  W.  P.  Wood,  said :  "  The  fraud  charged  here  is 
one  of  a  gross  description — that  of  bills  being  stolen  from  one  person 
and  handed  over  to  another,  who  knew  that  they  were  so  stolen, 
without  a  shadow  of  right  passing  by  any  part  of  the  transaction. 
I  do  not  say  (indeed  it  is  not  necessary  for  me  to  say),  but  I  have 
great  doubt  whether  or  not,  that  being  the  case  stated  in  the  bill, 
the  plaintiff  could  fall  back  on  this  case — namely,  that  the  defen- 
dant knew  very  well  that  these  bills  were  negotiated  as  accommo- 
dation bills,  and  as  accommodation  bills  only,  and  had  personal 
knowledge  of  the  fact  that  as  between  A.  and  the  plaintiff  they 
were  accommodation  bills,  and  knew,  therefore,  that  as  between 
A.  and  the  plaintiff  there  was  a  distinct  agreement  that  they 
should  not  be  negotiated  when  overdue ;  and  that,  having  a  perfect 
knowledge  of  that  agreement,  he  was  content  to  take  them,  not  as 
averred  in  the  bill,  from  a  person  who  had  surreptitiously  taken 
them  from  A.,  but  that  the  defendant  took  them  from  A.  with  full 
knowledge  of  those  circumstances.  That  would  be  utterly  incon- 
sistent with  the  fraud  alleged  inlhe  bill."  That,  "according  to 
Charles  v.  Marsden  (1),  it  is  not  enough  to  aver  that  these  were 
accommodation  bills,  and  that  the  party  took  them  knowing  that 
they  were  accommodation  bills  ;  but  the  plaintiff  must  plead  some 
specific  agreement  that  they  were  not  to  be  negotiated  when  they 
were  overdue.  Therefore,  in  order  to  arrive  at  any  possibility  of 
giving  relief  to  the  plaintiff  on  the  pleadings  in  this  case,  con- 
sistently with  Wilde  v.  Gibson  (2),  having  given  to  the  plaintiff  the 
advantage  of  conceding  that  he  might  fall  back  on  a  case,  not  of 
constructive  notice,  but  of  positive  distinct  notice  to  the  defendant 
Jewell,  that  the  bills  were  for  accommodation ;  and  positive  and 
distinct  notice  that  they  were  not  to  be  negotiated  after  they  were 
overdue ;  I  have  to  consider  whether,  supposing  that  course  to  be 
now  open  to  him,  I  have  such  conclusive  evidence  of  these  facts  as 
(1)  1  Taunt.  224.  (2)  1  H.  L.  C.  COS. 
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will  justify  me  in  disposing  of  this  case  without  the  intervention  of     Pabt  II. 
a  jury ;  and  I  am  bound  to  say  that  I  have  not  such  evidence  as  can      sect.  3. 
satisfy  my  mind  on  the  point,"    And  the  Vice-Chaucellor  directed 
that  the  cause  should  stand  over  until  after  the  trial  of  the  action, 
the  plaintiff  at  Law  being  put  under  an  undertaking  to  proceed 
forthwith  to  trial. 

14.  Where,  upon  a  suit  for  the  delivery  up  of  a  bill  of  exchange 
for  £262  10s.,  accepted  by  a  very  aged  captain  in  the  navy,  who 
died  in  Greenwich  Hospital,  in  favour  of  a  dentist,  who  indorsed 
the  same  to  C,  to  whom  he  owed  about  £14,  on  the  understanding 
that  0.  should  bring  an  action  on  it  for  their  joint  benefit ;  and  the 
dentist  stated  at  one  time  that  £100,  part  of  it,  was  for  medical 
attendance  and  the  rest  a  gift,  and  at  another  time  that  the  con- 
sideration for  the  bill  was  a  verbal  agreement  or  contract  that  the 
dentist  should,  during  the  captain's  life,  attend  to  his  teeth,  and 
supply  him  with  new  ones  as  occasion  might  require ;  Vice-Chan- 
cellor  Sir  J.  L.  Knight  Bruce  held,  that  the  captain's  executors 
were  entitled  to  have  the  bill  delivered  up  (1).  In  this  case.  A., 
the  executor  of  the  captain,  filed  a  bill  against  the  defendant, 
stating  that  the  defendant  had  fraudulently  obtained  a  bill  of 
exchange  from  the  captain,  and  praying  that  the  bill  might  be 
delivered  up ;  and  it  appeared  that  an  action  had  been  brought,  by 
the  direction  of  the  defendant,  on  the  bill,  and  that,  after  the 
evidence  for  the  defendant,  the  plaintiff  in  the  action,  had  been 
gone  into,  the  counsel  for  the  plaintiff  at  Law  had  elected  to  be 
nonsuited ;  but  the  plaintiff  at  Law  declined  to  give  the  Court  of 
Chancery  any  undertaking  to  have  another  action  tried  at  the  next 
assizes ;  the  Court,  taking  into  consideration  the  alleged  fraud,  and 
being  satisfied  that  an  inference  of  fraud  was  to  be  drawn,  ordered 
the  bill  to  be  delivered  up. 

15.  Where  B.,  the  owner  of  certain  bills  accepted  by  F.,  attached 
by  proceedings  in  the  Lord  Mayor's  Court,  in  the  hands  of  C,  a 
large  sum  of  money  belonging  to  F.,  and  F.  filed  a  bill  to  restrain 
the  action,  and  a  special  injunction  was  granted,  and  the  money 
was  paid  into  Court  by  the  garnishee,  and  B.  by  his  answer  denied 
the  whole  of  the  equity  suggested  by  the  bill ;  the  Court  held, 
that  though  the  injunction  must  be  dissolved,  the  money  in  Court 

(1)  Allen  V.  Davis,  4  De  G.  &  S.  133  ;  20  L.  J.  (Ch.)  44. 
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Part  II. 

Ohapteb  III. 

Sect.  3. 


Though  a 
company  has 
not  power 
under  the 
Companies 
Act,  1862, 
s.  47,  to  issue 
negotiable 
instruments, 
it  can  do  so,  if 
the  memoran- 
dum and 
articles  give 
power  to  the 
directors  to  do 
all  things,  &o., 
necessary,  &c., 
to  carry  into 
effect  the 
object  men- 
tioned in  the 
memorandum. 


would  not  be  paid  out  to  B.  before  he  had  obtained  judgment  ia 
the  action  (1). 

16.  Where  A.  accepted  a  bill  of  exchange  for  £150,  drawn  by 
and  for  the  accommodation  of  B.,  and  B.  indorsed  the  bill,  and 
then,  in  order  to  facilitate  its  being  discounted,  procured  C.  to 
indorse  it,  B,  being  the  first  and  the  defendant  the  second  indorser ; 
and  B.  subsequently,  and  before  it  became  due,  delivered  the  bill 
to  a  person  who  advanced  him  £100  upon  it ;  and  when  the  bill 
became  due  the  holder  demanded  payment  of  the  £100  from  C. ; 
and  C,  some  weeks  afterwards,  took  up  the  bill  by  giving  the 
holder  a  new  bill  of  exchange  for  £160,  and  the  holder  then  paid 
him  a  further  sum  of  £50,  in  addition  to  the  £100  he  had  formerly 
paid  to  B. ;  and  0.  brought  his  action  against  A.  upon  the  bill, 
and  A.  filed  his  bill  to  restrain  the  action  and  have  the  bill  de- 
livered up ;  the  common  injunction  which  had  been  obtaiued  was 
dissolved  on  the  merits,  and  C.  recovered  judgment  in  the  action, 
and  at  the  hearing  the  bill  was  dismissed  for  want  of  equity,  with 
costs  (2). 

17.  Lords  Justices  Cairns  and  Turner,  in  Peruvian  Railways 
Company  v.  Thames  and  Mersey  Marine  Insurance  Company  (3),  held, 
overruling  a  decision  of  Vice-Chancellor  Malins  on  this  point,  that 
under  the  Companies  Act,  1862,  sect.  47,  a  company,  not  otherwise 
having  this  power,  has  not  power  to  issue  negotiable  instruments, 
and  therefore  to  accept  bills  of  exchange ;  but  that  the  power  existed 
in  this  case,  and  was  conferred  by  the  general  words  in  the  memo- 
randum and  articles  giving  a  power  to  the  directors  to  do  aU 
things  and  make  all  contracts  which  in  their  judgment  were  neces- 
sary and  proper  for  the  purpose  of  carrying  into  effect  the  object 
mentioned  in  the  memorandum ;  and  therefore,  on  that  ground  dis- 
missed an  appeal  from  the  Vice-Chancellor,  who  had  refused  an 
injunction  to  restrain  an  execution  under  a  judgment  obtained 
upon  bills  of  exchange  issued  by  the  Peruvian  Eailways  Company, 
Limited. 

18.  Where  a  bill  of  exchange  was  intended  to  be  drawn  by  the 
defendant,  and  given  to  the  plaintiff  in  renewal  of  a  former  bill. 


(1)  Furnival  v.  Bogle,  4  Russ.  142. 

(2)  Hammon  v.  Sedgwick,  6  Haro, 
256. 


(3)  L.  E.  2  Ch.  617 ;  36  L.  J.  (Ch.) 

864. 
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but  by  mistake  the  name  of  the  plaintiff  appeared  as  drawer ;  and  Part  ii. 
to  an  action  on  the  bill  the  defendant  pleaded  that  the  name  of  sect.  3. 
the  plaintiff  appeared  as  the  drawer  thereof,  and  the  plaintiff  filed 
a  replication  stating  that  the  plaintiff's  name  was  inserted  in  the 
bill  by  mistake ;  and  the  defendant  joined  issue  upon-  this  replica- 
tion ;  and  before  trial  the  plaintiff  instituted  a  suit  in  Equity  to 
rectify  the  bill  by  striking  out  her  name,  and  to  restrain  the 
defendant  alleging  in  the  action  or  trial  that  the  plaintiff  was 
jointly  with  himself,  or  otherwise,  a  drawer  of  the  bill,  and  from 
issuing  execution  under  any  judgment  he  might  obtain  in  the 
action,  without  leave  of  Court ;  Vice-Chancellor  Sir  W.  P.  Wood 
overruled  a  demurrer  by  the  defendant,  on  the  grounds  of  the  non- 
ad  no  issibility  of  evidence  in  an  action  by  the  plaintiff  at  Law  to 
prove  the  real  contract,  and  of  the  established  jurisdiction  in  Equity 
to  correct  mistakes  in  documents  (1). 

19.  Where  A.  accepted  bills  for  B.,  some  of  which  were  dis- 
counted by  C,  B.  guaranteeing  their  payment  at  maturity,  and 
the  bills  were  renewed  from  time  to  time ;  and  B.  agreed  with  C. 
that,  in  consideration  of  his  depositing  with  C.  certain  securities, 
C.  should  retire  the  bills,  and,  as  was  alleged,  absolve  A.  from 
liability  on  them,  and  the  securities  were  deposited ;  and  when  the 
bills  arrived  at  maturity,  C.  wrote  to  A.  requesting  payment ;  and 
B.  and  C.  came  to  a  settlement  of  accounts,  and  in  consideration  of 
certain  other  bills,  and  of  a  sum  of  money  paid  by  B.  to  C,  C 
agreed  to  return  B.  the  bills ;  and  C.  brought  an  action  against  A. 
on  the  bills  accepted  by  A. ;  and  A.  filed  a  bill  asking  for  a  de- 
claration that,  by  the  settlement  of  accounts,  the  bills  had  been 
paid  and  discharged,  and  ought  to  be  cancelled,  and  to  restrain  the 
action ;  Vice-Chancellor  Sir  R.  Malins  held,  that  the  transaction 
did  not  amount  to  a  payment  of  the  bills,  or  to  a  giving  of  time  to 
the  principal  debtor  (2).  The  Vice-Chancellor  said  his  opinion 
was  that  these  bills  were  not  accommodation  bills;  and  that  if 
they  had  been,  the  transactions  did  not  amount  to  a  settlement,  or 
to  a  giving  time,  and  that  no  time  had  been  given ;  and  that  the 
plaintiff  must,  therefore,  pay  the  bills  and  the  costs  of  the  suit. 

(1)  Dridff  Y.  Parker  (Lord),  L.  R.  (_2)  The  Oriental  Financial  Corpora- 

5  Eq.  131 ;  37  L.  J.  (Oh.)  241 ;  18  L.  T.      Mm  (Limited)  v.  Overend,  Gurnetj,  & 
(N.S.)  46 ;  16  W.  E.  557.  Co.,  19  W.  E.  869 ;  24  L.  T.  (N.  S.)  774. 
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Part  II.  20.  An  in  junction  in  force  against  the  negotiation  of  a  note 

Chapter  III.    ^  ,      ''         .  .,.,./,  ^ 

Sect  3.      cloes  not  destroy  its  negotiability  (1). 

21.  Where  a  person  has  lent  his  name,  as  maker  of  a  note,  to 
enable  the  borrower  to  keep  up  a  false  credit  by  using  the  paper 
as  business  paper,  he  cannot  come  into  Court  for  relief  against  the 
consequences  (2). 

22.  Two  notes,  given  for  the  purchase  money  of  two  distinct 
tracts  of  land,  but  bearing  date  and  executed  on  the  same  day,  do 
not  thereby  become  parts  of  the  same  transaction,  nor  so  blended 
together  that  an  eviction  from  one  of  the  tracts  will  enable  the 
vendee  to  enjoin  the  collection  of  the  note  given  for  the  other  (3). 

23.  Where  A.  and  B.  gave  a  bond  for  title  to  land  to  C,  who 
paid  a  part  of  the  purchase  money  and  gave  his  notes  for  the 
balance,  three  to  A.,  and  three  to  B. ;  and  C  being  unable  to  pay, 
it  was  agreed  between  the  parties  that  the  contract  should  be 
rescinded,  and  the  bond  was  surrendered ;  and  A.  and  B.  delivered 
to  C.  his  notes,  except  one  which  A.  had  assigned  to  D ;  and  on 
this  note  D.  afterwards  recovered  judgment  against  C,  who  filed  a 
bill  to  enjoin  its  collection,  making  A.  and  D.  parties ;  it  was  held 
that  B.  was  not  a  necessary  party ;  and  that  C.  was  not  entitled  to 
an  injunction  against  D. ;  and  that  the  contract  having  been  re- 
scinded, A.  would  be  liable  to  C  for  the  note  he  had  assigned, 
whenever  C.  should  pay  the  judgment,  or  A.  should  be  otherwise 
released  from  his  liability  to  D  (4). 


Sect.  4.  Promissory  Notes. 
Persons  pay-        1.  Notwithstanding  the  general  rule,  that  the  onus  is  on  the 

ing  moneys  to  .,,.  ii.ii 

a  party  acting  maker  01  a  negotiable  instrument  to  shew  that  it  has  been  paid, 
by  the^irec-**  ^'^^  holder  is  bound,  in  the  first  place  (unless  he  be  a  derivative 
tions  of  per-     indorsee  for  value  during  the  currency  of  the  bill  or  note),  to  shew 

sons  of  tender  _      °  _•'  " 

years,  that  the  maker  received  value  for  it.     Persons  who  pay  moneys 

although  of  .         .      7  ,  •     1         1        T .         •  ,.  J 

age,  should     to  a  party  aotmg  m  loco  parentis,  by  the  directions  oi  persons  oi 


SCO  that  they 


(1)  Winston  V.    Westfddt,   22   Ala.  (3)   Wray  v.  Furniss,21  Ala.  471 
760  (Amr.)  (Amr.) 

(2)  Dii.venporfv.Ci(i/Bavl-,QT:uge,  (4)  DraJce   v.   Lyons,   9   Gratt.   54 
12  (Amr.)  (Amr.) 
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tender  vears,  although  of  age,  should  see  that  such  persons  under-     Pabt  II. 

.  iijjii  i,j-i       Ghapteb  III. 

stand  the  nature  of  the  transaction,  and  that  they  nave  had  mde-      sect.  4. 

pendent  advice.     And  where,  by  the  direction  of  two  ladies  of  the  understand 

ages  respectively  of  twenty-two  and  twenty-one,  certain  sums  were  ^^^j^^'^^'Jf^^^'^g 

advanced  by  the  manager  of  a  bank,  and  carried  to  their  respective  independent 

,       ,  1  J  •         ii  •    ■   i  advice, 

accounts  with  the  bank,  and  at  the  same  time  they  gave  a  joint  otherwise  the 

and  several  promissory  note  to  the  bank  for  £4000  advanced  to  ^e^t^^j^'^^ 

their  uncle  (in  whose  power  they  unreservedly  were,  and  who  stood  actions  iipon 

"■  ^  •'  •'  _  notes  given  as 

in  loco  parentis  to  them)  by  the  bank  at  their  request,  and  that  securities  for 

amount  was  carried  to  his  account ;  and  subsequently  the  uncle 
drew  out,  at  various  times,  the  greater  part  of  this  money,  and 
used  it  for  his  own  purposes,  and  on  the  note  becoming  due  the 
bank  sued  the  ladies;  the  action  was  restrained  perpetually,  and 
the  security  declared  to  be  invalid  except  as  to  such  sums  as  the 
plaintiffs,  the  ladies,  actually  received ;  and  the  defendants  were 
ordered  to  pay  the  costs  (1).  And,  on  the  same  principle,  where  a 
promissory  note  appeared  to  have  been  signed  by  a  lady  in  her 
twenty-second  year,  as  surety  for  her  stepfather,  in  whose  house 
she  had  been  residing  with  her  mother  for  many  years  previously, 
the  Court  restrained  execution  against  her  on  a  judgment  obtained 
by  the  payee  (2).  And  so  where  A.  and  B.  had  consented  to 
postpone  the  payment  of  £5000  due  to  them  from  C.,  in  considera- 
tion of  0.  procuring  and  giving  them  the  plaintiff's  guarantee  for 
that  sum  ;  and  C  at  the  same  time  informed  A.  and  B.  that  the 
plaintiff  was  his  niece,  and  was  possessed  of  considerable  property ; 
that  she  had  resided  with  him  for  some  time ;  that  he  had  been 
her  guardian,  and  that  she  had  been  of  age  for  about  a  year  and  a 
half;  and  afterwards  another  arrangement  was  made  between  A., 
and  B.,  and  C,  in  pursuance  of  which  A.  and  B.  delivered  up  the 
guarantee,  and  0.  procured  and  gave  them  the  plaintiff's  cheque  for 
£3000,  and  her  promissory  note  for  £1200,  as  securities  for  his  pay- 
ing them  those  sums ;  the  Court  granted  and  afterwards  continued 
an  injunction  restraining  A.  and  B.  from  prosecuting  an  action 
against  the  plaintiff  to  recover  the  £3000 ;  and,  notwithstanding  they 
had  obtained  a  verdict,  it  refused  to  order  the  money  into  Court  (3). 

(1)  Dettmar    v.   Metropolitan    and  (2)  Espey  v.  Lake,  10  Hare,  260. 

Provincial  Bank  {Limited),  1  H.  &  M.  (3)  Muitland  v.  Irving,  15  Bim.  537. 

641;  10  L.  T.  (N.  S.)  63. 
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Part  II.         2.  Where  an  apprentice,  after  seTving  part  of  his  time,  ran  away 
Seot.  4.    '  from  his  master,  it  was  held  that  the  latter  was  not  bound  to 


receive  him  again,  or  to  return  part  of  the  apprentice  fee ;  and 
that  notwithstanding  a  refusal  to  take  the  apprentice,  the  holder  of 
a  promissory  note  given  for  the  amount  of  the  fee  would  not  be 
restrained  from  recovering  the  amount  at  Law  (1). 

3.  The  holder  of  a  promissory  note,  a  lond  fide  creditor,  and 
having  no  knowledge  of  its  illegal  origin,  delivered  to  him  without 
indorsement,  after  it  is  become  due  and  noted  for  non-payment, 
will  not  be  stayed  by  an  injunction  from  enforcing  a  judgment  at 
Law  obtained  by  default,  although  the  note  was  originally  given  to 
a  broker  in  respect  of  illegal  stockjobbing  transactions  (2). 

4.  Where  a  bill  stated  that  the  defendant,  being  a  mortgagee  of 
leasehold  houses,  the  equity  of  redemption  of  which  was  in  the 
plaintiff  (who  had  been  made  a  trustee  for  all  parties  when  the 
mortgagor's  affairs  became  embarrassed),  brought  an  action  upon  a 
guarantie  which  had  been  given  to  him  by  the  plaintiff;  that  the 
action  was  compromised  by  the  plaintiff  giving  promissory  notes 
to  the  amount  of  the  mortgage  debt,  and  that  the  defendant,  after 
the  property  had  been  sold  and  he  had  received  the  money  due  on 
his  mortgage,  proceeded  with  an  action  on  the  notes ;  and  a  part 
of  the  transaction  was,  that  the  defendant's  solicitor  had  taken  a 
transfer  of  a  mortgage  of  the  property  from  the  defendant ;  and 
the  bill  prayed  for  an  injunction  to  restrain  the  action,  and  for  a 
delivery  of  the  notes ;  Vice-Chancellor  Sir  R.  T.Kindersley  overruled 
a  general  demurrer  for  want  of  equity,  and  also  a  demurrer  ore  tenus, 
on  the  ground  that  the  solicitor  ought  to  have  been  made  a  party  (3). 

A  surgeon  5.  \A'here  a  bill  sought  to  restrain  the  defendant  from  pro- 

from  suing  on  ceeding  to  recover  the  amount  of  a  promissory  note  for  £325  on 
roCSven  b  *^°  grounds :  first,  that  the  plaintiff  had  signed  it  in  the  belief 
a  patient         that  it  was  for  £25  only ;  and,  secondly,  that  it  was  given  by  the 

obtained  by         ,    .      .„  .  ,.  ,.      ,  ,  , 

undue  influ-  plamtiff,  a  patient,  to  his  medical  attendant  on  the  occasion  of  an 
to  stand  as  a  accession  of  fortune  to  the  family  of  the  patient,  without  any 
for u'leaniount  ^ccount  delivered,  and  for  an  amount  more  than  would  be  due  for 
•li'fi-  medical  attendance  on  the  most  extravagant  scale  of  charges ;  the 

(1)  Cuff  V.  Brown,  5  Trice,  297.  (.3)  Bobiiison  v.  BrocMehanl;  12  W. 

(2)  Du-nbar  v,  Wilson,  6  Bro.  V.  C.      R.  331. 
231. 
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Court,  on  proof  of  the  circumstances  constituting  the  second  ground     Pabt  li. 

'^  111-1        Chapter  III. 

for  relief,  held,  that  the  plaintiff  was  entitled  to  a  declaration  that      Seot.  4. 

the  note  should  stand  as  a  security  only  for  the  amount  due  for  ~" 

medical  attendance  on  the  plaintiff,  although  the  case  of  the 

plaintiff,  as  to  the  first  ground  of  relief  sought  by  his  bill,  was 

wholly  disproved;   and  that  the  plaintiff  in  Equity,  having  an 

equitable  as  well  as  a  legal  defence  to  the  action  on  the  note,  and 

having  filed  his  bill,  was  not  bound  to  go  into  evidence  at  the  trial 

at  Law  to  establish  his  legal  defence,  but  might  rely  on  his  case  in 

Equity  (1). 

6.  On  a  bill  for  an  injunction  to  restrain  proceedings  at  Law, 
on  a  note  alleged  to  be  fraudulent  and  void,  the  Court  enlarged 
publication  beyond  the  following  term  to  enable  the  defendant  to 
obtain  evidence  to  be  read  at  a  new  trial  (2). 

7.  Where  A.  had  given  his  promissory  note  to  B.,  who,  by  deposit 
thereof  at  a  bank,  raised  money,  which  he  paid  to  A.,  being  in- 
debted to  him,  and  accounts  were  subsequently  settled  between  A. 
and  B. ;  but  the  promissory  note  remained  at  the  bankj  and,  the 
money  being  still  due  by  B.  to  the  bank,  B.  had  become  insolvent ; 
and  the  bank  then  brought  an  action  against  A.  for  the  note,  but 

A.  insisted  that  the  note  had  been  discharged  by  B.  in  the  course 
of  his  dealings  with  the  bank  ;  the  Court  granted  an  injunction  to 
restrain  the  action  at  Law,  and  directed  inquiries — first,  whether 

B.  was  a  consenting  party  to  the  state  of  the  accounts  in  the  bank 
books  ;  and,  secondly,  whether  the  sums  paid  into  the  bank  by  B. 
were  paid  in  with  specific  appropriations  (3). 

8.  Where  the  plaintiff,  being  insolvent,  agreed  with  his  creditors 
that  they  should  take  15s.  in  the  pound  in  satisfaction  of  their 
debts,  and  one  of  the  creditors  refused  to  come  in  unless  the  plaintiff 
gave  his  promissory  note  for  the  remainder,  which  was  done,  and 
there  was  no  stipulation  in  the  composition  deed  that  all  the 
creditors  should  accede  to  it  in  a  given  time,  nor  did  it  appear, 
in  fact,  that  all  the  creditors  had  done  so ;  the  Court  restrained 
the  defendant  from  proceeding  at  Law  on  the  promissory  note  (4), 

(1)  Billage  v.  Southee,  9  Hare,  534 ;  (2)  Hendrick  v.  AUott,  4  Y.  &  C. 

S.  0.  sub.  nom.  Billing  v.  Southee,  21  255. 

L.  J.  (N .  S.)  Ch.  472  ;  vide  S.  C.  p.  364,  (3)  Mostyn  v.  BurdeUn,  3  Jur.  52. 

ante.  (4)  Constantein  v.  Blache,  1 0:3, 287. 
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Part  II.  Sect.  5.  I.  0.  U.S. 

Chapter  III, 


1.  Where  the  defendant,  being  possessed  of  a  leasehold  estate 
for  the  residue  of  a  seventy-five  years'  term,  and  being  desirous  of 
underletting  the  same  for  the  whole  term,  save  a  few  days,  at  an 
increased  reserved  rent,  advertised  as  for  sale  by  private  contract 
"  the  residue  of  a  long  leasehold  estate,  at  a  moderate  ground- 
rent,"  with  various  encomiastic  expressions  of  the  investment,  and 
a  reference  to  himself  for  further  information,  but  not  stating  that 
he  was  himself  the  vendor ;  and  this  advertisement  was  seen  by 
the  plaintiff  the  day  before  the  last  day  fixed  for  the  sale,  and  he 
immediately  saw  the  defendant,  and  was  by  Mm  referred  to  an 
agent  near  the  premises,  who  induced  the  plaintiff  not  to  inspect 
the  premises  closely,  and  to  sign  a  contract,  which  the  agent  stated 
to  be  a  usual  and  proper  form  for  the  purchase  of  leasehold  estates 
at  a  ground-rent ;  but  this  contract  was,  in  fact,  an  agreement  to 
pay  a  considerable  premium  for  an  underlease  from  the  defendant, 
at  a  rent  which  appeared  to  be  a  full  rack-rent,  and  the  agent  at 
the  same  time  dispensed  with  the  payment  of  the  deposit,  taking 
an  I.  0.  U.  from  the  plaintiff,  who  was  a  perfect  stranger;  Vice- 
Chancellor  Sir  W.  P.  Wood  held,  on  the  wbole  circumstances,  that 
the  plaintiff  was  entitled  to  have  the  1. 0.  U.  (an  action  upon  which 
had  been  restrained  by  an  interim  injunction)  and  the  contract 
delivered  up  to  be  cancelled,  on  the  ground  of  fraudulent  misre- 
presentation, and  that  the  plaintiff  was  entitled  to  his  costs,  except 
the  costs  of  the  action  at  Law  upon  the  I.  0.  U.  (1). 


Sect.  6.  Bonds. 

1.  Where  a  policy  of  life  insurance  had  been  effected  as  part  of 
a  family  arrangement  to  secure  to  the  wife  and  children  of  the 
insured  a  sum  of  money,  and  the  husband,  in  breach  of  the  condi- 
tion of  a  bond  which  he  had  executed,  omitted  on  one  occasion  to 
pay  the  premium  on  the  policy,  whereby  the  insurance  di'opped, 
but  afterwards  revival  it ;  the  Court,  under  tlie  circumstances, 

(i)  U'lraclt  V.  tialmon,  1  Jur.  (N.S.)  277. 
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and  being  of  opinion  that  the  manner  in  which  the  object  and     Part  ir 
intention  of  the  insurance  and  bond  had  been  described  to  the      sect.  6. 
husband,  in  a  correspondence  on  the  subject,  had  misled  him,  and 
that  he  was  mistaken  as  to  the  consequences  of  the  omission  to 
pay  the  premium,  restrained  an  action  on  the  bond  in  respect  of 
such  breach,  upon  the  terms  of  the  husband  paying  the  costs  (1). 

2.  AVhere  A.  B.  entered  into  a  bond  as  a  surety,  and  the  creditor 
subsequently  took  from  the  principal  debtor  a  promissory  note  for 
the  amount,  payable  in  two  months,  but  afterwards,  in  consequence 
of  the  insolvency  of  the  debtor,  sued  A.  B.  on  the  bond,  and  A.  B. 
then  filed  bis  bill  to  restrain  the  action,  on  the  ground  that  he  was 
discharged  from  liability  by  the  giving  of  the  promissory  note ;  and 
the  creditor,  by  his  answer,  denied  that  such  was  the  effect  of  the 
transaction ;  and,  on  the  hearing,  an  inquiry  was  directed  in  respect 
of  the  circumstances  under  which  the  promissory  note  had  been 
given ;  and  the  Master  reported  that  though  there  was  not  any 
written  nor  any  distinct  parol  agreement  between  the  parties,  yet 
there  was  a  general  understanding  that  the  giving  of  the  note  was 
not  to  affect  the  bond ;  the  Court  held,  on  further  directions,  that, 
under  the  circumstances,  there  was  no  case  for  the  interference  of 
a  Court  of  Equity  (2). 

3.  Where,  in  1827,  a  bond  to  secure  the  payment  of  a  sum  of 
money  was  given  to  S.  by  L.,  and  M.  joined  in  the  bond  as  surety ; 
and  in  1829  L.  died ;  and  in  1832  S.  brought  an  action  in  Ireland 
against  M.  upon  the  bond,  and  ML  then  filed  a  bill  in  Ireland  for 
an  injunction  to  restrain  the  action,  on  the  ground  that  the  bond 
was  founded  on  a  gambling  transaction ;  and  an  injunction  was 
granted ;  and  subsequently  a  decree  nisi  for  taking  the  bill  pro 
eonfesso  was  made  against  S.,  and  the  order  was  served  upon  him 
two  days  before  his  death,  which  happened  in  1833  ;  and  in  1837 
S.'s  personal  representatives  brought  an  action  upon  the  bond 
against  M.  in  England,  and  M.  then  filed  a  bill  for  an  injunction ; 
and  S.'s  representatives,  in  their  answer,  stated  that  they  were 
entirely  ignorant  as  to  the  nature  of  the  consideration  for  the 
bond,  and  that  they  had  found  among  S.'s  papers  certain  memo- 
randum books  relating  to  bets  upon  horse  races,  which  books  they 

(1)  STiearman  v.  M'Gregor,ll  Hare,  (2)  Wyke  v.  Rogers,  1  De  G.  M.  & 

106.  G.  408. 
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Pabt  II.     had  destroyed  as  useless ;  but  they  denied  that  the  books  shewed 

Sect.  6.      the  consideration  for  the  bond ;  upon  the  answer,  Vice-Chancellor 

Sir  L.  Shad  well  granted  ah  injunction,  which  was  continued  upon 

appeal  to  Lord  Chancellor  Cottenham,  without  obliging  the  plaintiff 

to  bring  the  money  into  Court  (1). 

4.  Where  A.  bequeathed  to  B.  £700,  part  of  £1200  which  B. 
owed  him  by  bond,  and  A.  afterwards  revoked  the  bequest,  but 
made  an  indorsement  on  the  bond,  by  which  he  forgave  B,  the 
£700 ;  and  A.'s  executors  brought  an  action  against  B.  for  the 
£1200 ;  and  B.  filed  a  bill  to  restrain  the  action,  offering  to  pay  to 
the  executors  the  balance  of  £500 ;  the  Court  refused  the  injunc- 
tion, because  B.  had  given  no  consideration  for  the  indorsement  on 
the  bond  (2). 

If  it  is  doubt-      5.  Where  it  is  doubtful  whether  an  agreement  for  giving  time 

ful  whether  i     i        i        i  i .  ,.      i        i      •  i 

an  agreement  was  made  by  the  obligee  01  a  bond  with  a  surety,  either  as  pnn- 

timfwas^       cipal  or  as  surety,  an  injunction  to  stay  proceedings  against  a 
made  to  one     co-surety  will  be  continued  (3). 

surety,  pro-  •'  ^    ' 

ceedings  6.  Where  A.  and  B.,  partners,  gave  a  joint  and  several  bond  to  C, 

surety  will  be  who  afterwards  became  indebted  to  A. ;  and  B.  then  became  bank- 
restrame  .  j-^pt^  and  C.  proved  the  bond  under  the  commission,  and  then 
brought  a  joint  action  against  A.  and  B.,  to  which  B.  pleaded  his 
certificate ;  A.  being  by  this  form  of  action  precluded  from  setting 
off  his  separate  debt,  applied  for  and  obtained  an  injunction  against 
C.'s  proceeding  in  the  joint  action  (4). 

7.  Where  a  bond  was  given  to  a  trustee,  which  only  recited  that 
the  obligor  was  (on  the  resignation  of  the  obligee's  cestui  que  trust) 
appointed  to  an  office,  an  action  at  Law  ou  the  bond  was  not  re- 
strained ;  on  the  ground  that  it  could  be  pleaded  at  Law  in  order  to 
try  whether  the  consideration  was  corrupt  (5). 

8.  Equity  will  enjoin  proceedings  upon  a  bond  conditioned  for 
the  receipt  of  the  money,  although  there  be  a  breach  of  condition, 
provided  nothing  be  due  (6). 

9.  Where  there  was  a  bond  for  performance  of  covenants  to 

(1)  MilUown  {Earl  of)  v.  Stewart,  Ex.  Eq.  8  ;  1  Y.  &  0.  420;  4  L.  J. 
3  My.  &  Or.  18  ;  8  Sim.  371.  (N.  S.)  Ex.  Eq.  48. 

(2)  Tvfnell  v.  Constable,  8  Sim.  69.  (4)  Bradley  v.  Millar,  1  Eose,  273. 

(3)  Blalce  v.  White,  5  L.  J.  (N.  S.)  (5)  Thnde  v.  Ross,  3  Bro.  C.  C.  57. 

(6)  Feek  v.  Payne,  Kidg.  295. 
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build  a  bridge,  and  the  sum  agreed  for  actually  paid,  an  injunc-     Pabt  II. 

,  .  , .  ii      1        J         J  •  Ohaptek  III. 

tion  was  granted  to  restrain  an  action  on  the  bond,  and  an  issue      gj,0T.  6. 


quantum  damnificatus  ordered ;  the  Master  of  the  EoUs,  Sir  Lloyd  ~~ 

Kenyon,  observing  that,  upon  examining  the  authorities,  he  could 
not  distinguish  this  from  the  other  cases  of  penalties  (1). 

10.  Where  A.  filed  a  bill  against  B.  to  recover  divers  sums  on  An  injunction 
account,  and  also  £10,000  on  a  stale  bond  of  above  twenty  years'  granted  to  re- 

standiner,  and  the  defendant  demurred  as  to  what  related  to  the  stram  pio- 
°'  ...  ceedmgs  at 

bond,  on  the  ground  that  the  plaintiff  might  sue  at  Law,  and  the  Law  on  a 

demurrer  being  allowed,  the  obligee  sued  upon  the  bond  at  Law,  thongh  the 

and,  on  solvit  ad  diem  pleaded,  obtained  a  verdict  j  after  which  the  Ltw^hMde- 

defendant  filed  a  bill  to  be  relieved  against  the  bond  as  having  been  t^^^^  to  a 

„    ,     ,       „  ,        ,  .    .  till  on  the 

satisfied,  the  Court  ordered  an  injunction  on  the  ground  that  if  it  tond. 

was  merely  to  secure  a  provision  on  a  settlement,  which  had  been 

done,  or  that  the  bond  had  been  satisfied  by  a  transfer  of  stock  in 

pursuance  of  the  agreement  for  the  settlement,  or  in  any  other  way, 

there  was  no  doubt  that  the  obligor,  under  these  circumstances, 

ought  to  be  relieved  in  Equity,  though  the  defendant  had  demurred 

to  the  bin  brought  on  the  bond  (2). 

11.  In  Osborne  v.  Havers  (3)  relief  was  granted  against  a  bond  to  Bond  to  make 
make  a  jointure  in  consideration  of  a  payment  which  was  never  made.  ^  ionsidtera"'^ 

12.  Where  a  bond  creditor  by  agreement  with  his  debtor  took  *'''^  °°*  P^i*^ 

.   .  relieved 

interest  on  his  debt  by  anticipation,  a  Court  of  Equity  would,  prior  against. 

to  the  abolition  of  the  usury  laws,  restrain  an  action  on  the  bond, 

whether  brought  against  the  principal  or  the  surety  (4). 

13.  Where,  on  the  occasion  of  a  sale  of  a  freehold  estate,  it  was 
agreed  that  the  purchase-money  should  be  paid  in  railway  bonds, 
and  the  purchaser  deposited  with,  and  assigned  to.  A.,  who  alleged 
himself  to  be  the  solicitor  of  the  vendor,  one  of  such  bonds  in  part 
payment  of  the  purchase-money,  and  the  contract  turned  out  to 
be  a  fraud  on  the  purchaser,  and  went  off;  and  on  the  purchaser 
applying  to  A.  for  the  return  of  the  deposited  bond,  he  was  in- 
formed that  A.  had  placed  it  in  the  hands  of  B.  to  secure  a  debt 
due  from  himself  to  B.,  and  B.  had  no  notice  of  the  terms  upon 

(1)  Errington  v.  Aynesly,  2  Bro.  C.  (3)  Gary,  112. 

C.  341 ;  Dick.  692.  (4)  BlaJce   v.    White,   1    Y.    &   C. 

(2)  Humphreys  v.  Humphreys,  3  P.      420. 
Wms.  395. 
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Part  II.  which  A.  held  the  bond ;  the  Court  held,  in  a  suit  by  the  purchaser 
Sect.  6.  against  B.  to  restrain  him  from  dealing  with  the  bond,  that  the 
deposit  and  assignment  of  the  bond  by  the  purchaser  to  A.  for  the 
purpose  mentioned  did  not  make  A.,  in  the  events  which  happened, 
a  constructive  trustee  for  the  purchaser;  that  it  only  created  a 
right  of  action  against  him  to  recover  the  deposit  in  case  the  pur- 
chase went  off,  and  that  the  depositee  could  not  be  considered  a 
trustee ;  and  that,  as  B.  was  a  bond  fide  purchaser  of  the  bond  for 
value  without  notice,  he  could  not  be  restrained  from  dealing  with 
it(l). 

14.  Where  A.,  while  a  feme  sole,  had  become  the  owner  of  a 
bond  and  warrant  of  attorney  upon  which  judgment  had  been 
entered  up,  into  which  B.  had  entered  to  secure  the  payment  of  a 
sum  of  money;  and  the  two  persons  were  on  the  most  intimate 
terms,  and  B.  was  about  to  marry,  and  A.  being  informed  of  that 
fact,  told  him  and  others,  "  I  will  not  distress  you  about  the  bond : 
I  have  given  it  up:  I  shall  never  enforce  it;"  but  on  being  re- 
quested to  give  up  the  bond  in  fact,  she  said  "  No,  I  will  be 
trusted,  but  he  may  rely  on  my  word ;"  and  these  declarations  were 
made  under  circumstances  which  were  calculated  to  lead,  and  which 
did  lead,  to  the  communication  of  them  to  the  friends  of  the  in- 
tended wife  ;  and  B.  married ;  and  A.  afterwards  married,  and  her 
husband  and  herself  commenced  proceedings  at  Law  to  enforce  the 
securities  ;  upon  which  B.  filed  a  bill  for  an  injunction  to  restrain 
them  from  proceeding,  alleging  that  he  had  married  on  the  faith 
of  the  promises  made  by  B. ;  Lord  Justice  Knight  Bruce — agreeing 
with  the  Master  of  the  EoUs,  Sir  J.  Eomilly,  who  had  held  that  the 
Court  will  restrain  a  party  from  enforcing  a  legal  claim  where 
promises  have  been  made  to  the  person  legally  liable  not  to  enforce 
it,  upon  the  faith  whereof  obligations  have  been  entered  into ;  and 
that  as  A.  had  by  her  representations  induced  B.  to  enter  into 
irrevocable  engagements,  she  could  not  repudiate  her  assurances ; 
and  had  granted  a  perpetual  injunction  to  restrain  the  proceedings 
to  enforce  payment,  and  had  directed  satisfaction  to  be  entered 
upon  the  judgment,  with  costs — held,  that  the  declarations  above- 
mentioned  afforded  possibly  sufficient  ground  for  the  interposition 
of  a  Court  of  Equity  to  restrain  proceedings  at  Law  upon  the 
(1)  Mhwin  V.  Burton,  11  W.  E.  103 ;  vide  y.  C.  pp.  208,  373,  ante. 
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bond,  and  there  being,  in  addition,  the  testimony  of  one  witness  to  Paet  II. 
a  positive  promise  to  the  above  effect,  in  consideration  of  another  seot.  6. 
promise  on  the  part  of  the  witness,  which  he  performed.  The  Lord 
Justice  Knight  Bruce  also  held,  that  although  this  promise  was 
denied  by  the  answer,  yet  that  the  answer  being  in  many  respects 
inaccurate,  shewed  that  the  defendant's  memory  could  not  be 
depended  on,  so  that  the  testimony  of  the  witness  ought  to  prevail ; 
and  that  the  case  was  a  proper  one  for  a  perpetual  injunction,  a  decree 
for  which  was  accordingly  affirmed,  dissentiente  Lord  Cranworth, 
who  held,  that  the  declarations  being  of  intention  merely,  and  not  of 
fact,  were  not  such  representations  as  to  bind  the  creditor  on  the 
ground  of  fraud  or  otherwise ;  and  that  an  actual  contract  could 
not,  in  opposition  to  the  answer,  be  considered  proved  by  the  evi- 
dence of  one  witness.  But  it  was  held  that  forbearance  to  make 
a  new  settlement  upon  an  intended  marriage  would  be  a  sufQcient 
consideration  to  support  the  release  of  a  debt  due  to  a  person  who 
was  a  cestui  que  trust  under  an  existing  settlement,  which  appeared 
to  be  voluntary,  although  it  might  be  doubtful  whether  that  settle- 
ment was  voluntary,  or  could  have  been  defeated  by  a  subsequent 
settlement.  But  the  House  of  Lords  held,  reversing  the  decree  of 
the  Master  of  the  Eolls,  and  the  affirmation  of  the  same  in  the 
Court  of  the  Lords  Justices,  that  B.  was  not  entitled  to  an  in- 
junction, for  that  what  passed  between  the  parties  was  neither  a 
legal  contract  nor  a  misrepresentation  of  facts,  but  only  an  ex- 
pression of  intention,  the  performance  of  which  could  not  be 
enforced  (Lord  St.  Leonards  dissentiente)  (1).  The  bill  filed  by  B. 
alleged  that  a  part  of  the  consideration  for  A.'s  promise  was  the 
absolute  conveyance  by  B.'s  father  to  A.  of  a  house  in  India,  which 
house  he  had  only  previously  transferred  to  her  by  a  voluntary 
conveyance  ;  the  House  of  Lords  held,  that  the  Statute  of  Frauds 
did  not  apply  to  this  case  (2). 

15.  The  Court,  under  the  old  practice,  would  not  grant  a  special 
injunction  against  the  assignees  of  a  bond  to  restrain  an  action 
brought  by  them  in  the  name  of  the  assignor,  before  an  answer 
had  been  made  by  them  and  the  assignor ;  the  Vice-Chancellor, 

(1)  Jorden  v.  Money,  23  L.  J.  (Ch.)  G.  318  ;  21  L.  J.  (Ch.)  531 ;  vide  S.  0. 
865  ;  Money  v.  Jorden,  2  De  G.  M.  &      pp.  179,  663,  ante. 

(2)  lb. 
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Part  II.     Sir  L.  Shad  well,  observing  that  he  did  not  recollect  an  instance  of 
Sect.  6.   "  ^.n  application  for  a  special  injunction  before  answer  against  the 


assignees  of  a  chose  in  action  (1). 

16.  An  injunction  having  been  obtained  to  restrain  proceedings 
in  an  action  on  a  bond,  in  which  the  plaintiff  had  joined  as  a 
surety,  on  the  ground  of  misrepresentation  on  the  part  of  the 
obligee,  and  a  deviation  by  him,  with  the  concurrence  of  the  prin- 
cipal obligor,  from  the  terms  of  the  contract  on  which  the  bond 
was  founded ;  and  it  appearing  on  the  evidence  that  there  was 
reason  to  suppose  that  there  had  been  such  misrepresentation  and 
deviation,  although  the  evidence  was  not  conclusive  on  the  point, 
the  Court  refused,  on  motion,  to  dissolve  the  injunction,  or  to  put 
the  plaintiff  on  the  terms  of  bringing  the  money  into  Court  (2). 

17.  Though  an  agreement  for  a  composition  generally  is  not 
binding  on  the  creditors,  unless  absolutely  and  strictly  fulfilled, 
yet  a  bond  creditor  having  concurred  in  a  general  resolution  for  a 
composition  to  be  secured  by  notes,  was,  under  the  circumstances, 
with  reference  to  the  interest  of  the  other  creditors,  restrained 
from  taking  execution  in  an  action  upon  the  bond  for  non-payment 
of  the  notes,  beyond  the  term  of  composition  (3). 

The  Court  18.  Where  A.,  together  with  B.  and  C,  as  his  sureties,  had 

ceedSgs  on™"  executed  a  bond  to  D.  for  securing  £300  and  interest,  and  the 
bond,  assigned  (jgjj^  ^yg^g  p^jjj  jjy  Q    ^j^]j  ^j^g  proper  money  of  A.,  but  C.  had 

by  a  surety  ^  j         '  .  r      jr  j  » 

after  the  debt  neglected  to  deliver  up  the  bond  to  A.  to  be  cancelled,  and  C. 
by  the  surety  afterwards  produced  this  bond,  to  be  assigned  as  a  collateral  secu- 
money  of  the  "^7  ^°'"  ^  ^^^^  °^  ^^^  ^^^ '  ^^  ^^^  ^nelA  by  the  House  of  Lords  that 
principal.        ^jj^g  assignment  was  a  gross  fraud  in  C,  and  a  perpetual  injunction 
was  granted  to  restrain  all  further  proceedings  upon  the  bond  (4). 
19.  Where  to  a  bill  to  be  relieved  for  a  sum  of  money  secured  to 
the  plaintiff  by  a  mortgage,  and  for  which  bonds  were  also  given 
by  the  defendant,  the  defendant  put  in  answer  that  the  bonds  were 
delivered  by  him  as  escrows  only  for  the  plaintiff's  use,  to  be 
delivered  over  to  the  plaintiff  upon  the  plaintiff  giving  a  release, 
which  he  refused  to  do ;  and  the  defendant  also  pleaded  a  non- 
suit, upon  full  evidence,  in  an  action  of  trover  brought  for  the 

(1)  PmiarUngton(Lord)v.  Oraham,  (3)  Mackenzie  v.  Mackenzie,  16  Yes. 
5  8i^.  416.                                                 372. 

(2)  Allan  v.  Innmn,  7  Jur.  433.  (4)  May  v.  Ilarman,  4  Bro.  P.  C.  156. 
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bonds ;  the  Lord  Chancellor  allowed  the  plea  as  to  the  relief     Paut  II. 
touching  the  re-delivery  of  the  bonds,  but  the  plaintiff  had  liberty      sect.  6. 


to  proceed  on  the  answer  to  recover  the  money  for  which  the ' 
bonds  were  given,  and  liberty  to  mention  the  entering  into  the 
bonds  by  way  of  evidence  for  the  recovery  of  the  said  money  (1). 

20.  A  surety  who  has  executed  a  bond  on  the  faith  of  its  being  A  surety  exe- 

executed  by  the  principal  debtor,  will  not  be  relieved  against  the  on  the  faith  of 

execution  of  a  Common  Law  judgment  upon  the  bond  on  the  g^ecu'ting'it^ 

ground  that  the  principal  has  not  executed  the  bond,  if  the  princi-  also,  wUl  not 

pal  has  executed  an  instrument  on  which  the  surety  may  sue  him  against  a 

and  become  a  specialty  creditor  of  his.    And  where  a  coal  agent  {he^bond  on 

had  entered  into  an  agreement,  under  seal,  with  the  coal  owners  n^^Jxecution 

for  the  proper  discharge  of  his  duties,  and  a  joint  and  several  bond  by  the  prin- 
cipal, if  the 
ot  even  date  by  the  coal  agent  and  two  sureties  for  the  performance  principal  has 

of  this  agreement  was  prepared  and  executed  by  the  sureties,  but  ii^s'trament  on 
not  by  the  principal ;  and  the  agreement  being  broken,  an  action  "^i^ioh  the 
was  brought  against  the  sureties  for  the  penalty  of  the  bond,  and  sue  him,  and 
judgment  recovered ;    on  a  bill  filed  in  Equity  by  a  surety  to  specialty 
restrain  execution  upon  the  judgment,  the  Master  of  the  EoUs,  *"^^'^"°'^  °^  ^'^" 
Lord  Eomilly,  held,  first,  that  as  the  sureties  might  have  the  bene- 
fit of  the  agreement  under  seal,  they  were  not  discharged  by  the 
non-execution  of  the  bond  by  the  principal  debtor,  and  upon  pro- 
perly indemnifying  the  coal  owners,  the  plaintiff  (the  surety)  would 
be  able,  in  their  names,  to  sue  the  principal,  the  coal  agent,  upon 
the  above  agreement,  and  become  a  specialty  creditor  of  his,  just 
as  much  as   if  he   had  executed  the  bond ;    secondly,  that  the  The  doctrine 
doctrine  of  principal  and  surety  is  the  same  at  Law  and  in  Equity,  and  surety  is 
and  the  plaintiff  had  raised  at  Law  the  same  case  as  set  up  here  in  LaVaud  ?n 
Equity ;  and  the  question  was  therefore  decided  by  the  iuda;ment  ^1™*?-  ?'?'J » 

./JO  party  raising 

at  Law  (2).  the  same  case  at  Law  and  in  Equity  will 

not  be  relieved  against  the  judgment  at  Law. 

21.  Where  an  obligor,  without  obtaining  a  legal  release  for  his  The  Court 
bond,  gave  a  second  bond,  on  the  understanding  that  the  first  Tn  act^o^n  a 
sliould  be  cancelled,  and  on  the  death  of  the  obligee  an  action  was  *'?*  ^°^^' 

°  where  a 

brought  to  enforce  the  first  bond ;  Vice-Chancellor  Sir  J.  Stuart  second  has 

been  given  on 
the  understanding  that  the  first  was  fo  be  cancelled. 


(1)   Wikox  V.  Sturt,l  Vern.  77  (2iid  (2)  Coo2]er  v.  Evans,  L.  R.  4  Eq.  45  ; 

Ed.)  Id  W.  K.  609 ;  vide  S.  C.  644,  ante. 
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Part  IT.     held,  that  the  question  was  one  for  a  Court  of  Equity,  and  an 

OhAPTEB  III.    .     .  .  ,  .         .  .■  /•<\ 

Seot.  6.      injunction  was  granted  to  restrain  the  action  (1). 

22.  Where  A.  sold  land  to  a  company,  of  which  B.  was  a  mem- 
ber, and  took  B.'s  individual  guarantie  on  bonds  given  for  the 
purchase-money,  and  at  the  same  time  A.  made  an  indenture  with 
the  purchasers,  covenanting  that  the  lands  in  five  years  would  sell 
for  a  certain  price,  and  pledged  therefor  his  stock  in  the  company ; 
and  shortly  after  the  sale  A.  deposited  the  bonds,  as  collateral 
security  for  a  loan  to  himself,  with  the  United  States  Bank,  and 
the  bank  sold  the  bonds  to  0.  and  others ;  and  A.  became  insol- 
vent, the  land  depreciated  greatly  in  value,  and  he  was  wholly 
unable  to  indemnify  the  purchasers ;  and  the  holders  of  the  bonds 
brought  suits  on  them  against  B.,  who  filed  a  bill  for  an  injunc- 
tion against  the  suits,  and  prayed  also  that  the  lands  might  be 
sold,  and  the  proceeds  applied  on  the  bonds ;  it  was  held,  that 
while  the  bonds  were  in  the  hands  of  A.,  even  before  the  expiration 
of  the  five  years,  B.  would  have  been  entitled,  on  a  well-founded 
apprehension  of  loss,  to  a  bill,  quia  timet,  for  an  injunction  restrain- 
ing A.  from  selling  the  bonds,  but  as  he  had  parted  with  them  before 
his  insolvency,  that  the  rights  of  third  parties  had  intervened,  and 
that  they  must  be  protected  against  loss  through  equities  existing 
between  the  original  parties  (2). 


Sect.  7.  Guaranties — Legal  Instruments. 

1.  Where  a  written  guarantie  was  given  for  moneys  payable  by 
instalments,  which,  though  invalid,  was  not  invalid  on  the  face 
of  it,  and  in  an  action  for  the  first  instalment  the  plaintiffs  were 
non-pros' d ;  the  Master  of  the  Eolls,  Sir  J.  Romilly,  upon  a  bill 
for  a  declaration  that  the  guarantie  might  be  declared  void  and 
cancelled,  and  the  defendants  restrained  from  proceeding  upon  it 
at  Law,  held,  that  although  there  was  a  legal  defence,  the  instru- 
ment ought  to  be  cancelled,  on  the  ground  that  future  actions 
might  fail  from  the  loss  of  evidence  (3).     The  Master  of  the  Eolls 

(1)   Whilmlmrst  v.  Peerless,  17  L.  T.  (2)  Coster  v.  Oriswold,  4  Eihv.  Ch. 

(N.  iS.)  313.  364  (Amr.) 

(3)  Cooper  v.  Joel,  27  Eeav.  310 ;  1  De  G.  F.  &  J.  240. 
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said :  "  The  principle  upon  which  the  Court  orders  a  legal  instru-     Part  II. 
ment  to  be  delivered  up  is  well  expressed  in  Simpson  t.  Lord      gj.^,,  7. 


Howden  (1),  and  the  authorities  there  cited.     That  principle  may  ' 

be  thus  stated.    If  a  legal  instrument  has  stated  on  the  face  of  it  if  a  legal 

the  defect  which  makes  it  impossible  to  sue  at  Law,  this  Court  will  ^^^  ^  defect 

not  interfere ;  but  if  a  legal  instrument  has  no  defect  on  the  face  f*oe^''jf°'J,.'i^^ 

of  it,  but  by  reason  of  the  circumstances  connected  with  it,  it  makes  it  im- 

.  .  .     possible  to  sue 

would  be  meqmtable  to  allow  a  person  to  proceed  at  Law  upon  it,  at  Law,  this 

or  if  there  be  a  good  legal  defence,  not  appearing  on  the  instru-  not^interfere 

ment  itself,  which  the  lapse  of  time  may  cause  the  person  charge-  ^\  **  ^'  •I°hi'^ 

able  upon  the  instrument,  from  loss  of  the  evidence  necessary  for  to  proceed  at 

his  defence  at  Law,  to  be  unable  to  make  available,  then  this  Court  is  a  good  legal 

will  interfere,  and  order  the  instrument  to  be  delivered  up  to  be  !?^!f"*l1  °°* 

'  IT  appearing  on 

cancelled.     To  use  the  words  of  Lord  Cottenham  (2),  the  Court  'Ji«  instra- 

.  ment,  which 

orders  such  documents  to  be  delivered  up  in  consequence  of  '  the  may  be  lost 
danger  that  the  lapse  of  time  might  deprive  the  party  to  be  charged  time^.^this 
upon  it  of  the  means  of  defence.'     I  am,  therefore,  of  opinion  that  9°^^^  ™*'®^" 
the  Court  has  jurisdiction  in  this  case,  because  there  is  no  legal 
defect  apparent  on  the  face  of  this  guarantee." 

2.  Where  a  case  stands  over  (as  here)  in  order  that  a  party  may 
proceed  at  Law,  and  he  neglects  to  do  so  (here  for  a  year  and  a 
half)  the  Court  treats  the  case  as  if  the  legal  right  had  been 
decided  against  him  (3). 


Sect.  8.  Shipping. 

1.  The  Court  below,  Vice-Chancellor  Turner,  restrained  the 
registered  owners  of  a  ship  from  selling  a  vessel,  or  proceeding  in 
the  Admiralty  Court  in  a  case  where  H.,  the  plaintiff,  had  con- 
tracted for  the  purchase  of  shares  in  the  vessel,  and  had  paid  part 
of  the  purchase  money  to  P.,  and  had  also  obtained  possession  of 
the  vessel,  but  no  bill  of  sale  had  been  executed;  although  the 
registered  owners  alleged  that  P.  was  not  their  agent  to  receive 
the  money,  and  having  arrested  the  vessel  in  the  Admiralty  Court, 

(1)  3  My.  &  Or.  97.  My.  &  Or.  102. 

(2)  Simpson   v.    Howden  (Lord),  3  (3)   Cooper  v.  Joel,  27  Bcav'.  313. 
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^  Part  II.  the  Owners  threatened  to  sell  the  shares  (1).  But  the  Court  finally 
Sect.  8.  dismissed  the  claim  for  specific  performance  of  the  agreement  for 
the  sale  of  the  shares,  upon  grounds  depending  upon  the  dealings 
between  the  parties,  and  independently  of  the  Ship  Registry  Act ; 
and  upon  appeal,  the  Lords  Justices  Knight  Bruce  and  Cranworth 
affirmed  this  decision,  but  upon  the  ground  that  a  contract  for  the 
sale  of  shares  in  a  British  vessel,  not  reciting  the  certificate  of 
registry,  could  not  be  enforced  in  Equity. 

2.  Where  a  ship  while  at  sea  was  mortgaged  by  the  owner  to 
the  plaintiff,  and  the  ship  having  become  unseaworthy,  was  con- 
demned and  sold  in  a  foreign  port,  and  the  purchaser  drew  upon  a 
person  in  England  a  bill  of  exchange  for  the  proceeds  of  the  sale 
of  the  ship,  and  indorsed  and  delivered  it  to  the  captain,  and  the 
captain  claimed  a  lien  upon,  or  a  right  of  set-off  against,  the  amount 
of  the  bill,  for  disbursements  which  he  had  made  on  account  of  the 
ship,  and  threatened  to  bring  an  action  against  the  acceptor  for  the 
money  due  on  the  bill ;  the  Court,  being  satisfied  that  the  bill 
represented  the  ship,  granted  an  injunction  against  the  defendant 
to  restrain  the  action  (2). 

3.  In  Kensington  v.  White  (3),  where  there  was  a  strong  sus- 
picion of  fraud  in  the  party  assured,  on  the  money  being  paid  into 
Court,  the  Court  granted  an  injunction  to  restrain  the  plaintiffs  at 
Law  from  proceeding  further,  where  four  of  many  actions  against 
tlie  various  underwriters  on  policies  on  several  ships  (individually) 
had  been  tried,  and  verdicts  passed  for  the  plaintiff  at  Law. 

4.  Where  N.,  a  timber  merchant  in  Sweden,  had  had  dealings 

with  D.,  a  merchant  in  London,  and  sent  him  cargoes  of  timber, 

which  D.  disposed  of  on  a  del  credere  commission,  and  in  respect  of 

which  N.  drew  bills  on  D. ;  and  in  September,  1853,  the  accounts 

between  them  were  unsettled,   but  D.    claimed  a  considerable 

balance  as  due  to  himself;  and  on  the-29th  of  September  N.  wrote 

to  say  that  he  expected  bills  of  lading  from  two  captains  (whom  he 

named),  and  that  he  had  drawn  for  a  certain  amount  on  D. ;  and  on 

the  24th  of  October  H.  &  Co.,  merchants  in  Loudon,  received 

through  K.,  their  agent,  and  the  manager  of  their  business  in 

Sweden,  a  letter  from  N.,  in  which  he  enclosed  a  letter  to  D., 

(1)  Hughes  v.  Morris,  13  Jur.  1065  ;  (2)  Luter  Y._P,iyii,  11  Sim.  348. 

9  Hare,  036  ;   2  De  G.  M.  &  G.  349 ;  (3)  3  rrice,  164. 

vide  S.  C.  p.  405,  ante. 
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whereby  he  drew  on  D.  for  £1312,  which  he  claimed  as  due  to  Part  II. 
himself  from  D.  and  in  the  letter  to  H.  &  Co.  N.  desired  this  "sbo™8. 
enclosure  might  be  handed  to  D. ;  and  on  his  accepting  the  draft, 
and  acknowledging  the  correctness  of  an  accompanying  account, 
and  the  fact  that  N.  had  duly  delivered  all  the  cargoes  of  timber 
contracted  for  between  them,  except  one,  particularly  named,  that 
then  H.  &  Co.  were  to  hand  to  D.  the  three  bills  of  lading  of  three 
ships,  also  named,  but  if  he  would  not  accept  the  draft,  nor  give 
the  required  acknowledgment,  that  H.  &  Co.  were  to  insure  the 
cargoes  and  sell  them;  and  N.  drew  on  H.  &  Co.  drafts  to  the 
amount  of  £1300 ;  and  this  letter  was  read  to  D.,  who  hesitated  to 
accept  the  draft  for  £1312,  declaring  that  he  was  largely  in 
advance  of  N. ;  and  it  was  left  in  his  bill  box  for  acceptance  on  the 
morning  of  the  24th  of  October,  and  a  formal  letter,  demanding 
compliance  with  the  conditions  of  N.,  was  written  to  him  from 
H.  &  Co. ;  and  in  the  course  of  the  same  day  D.  wrote  to  H.  &  Co. 
requesting  the  loan  of  the  bills  of  lading,  saying,  "  We  will  return 
them  to  you,  if  from  any  cause  we  do  not  accept  the  bill  for 
£1312,"  and  they  were  sent  to  him  on  the  same  day ;  but  after 
D.'s  request  had  been  complied  with,  H.  &  Co.  accepted  the  first 
of  N.'s  drafts,  and  wrote  to  him  that  they  would  "  give  protection" 
to  9,11 ;  and  on  the  morning  of  the  25th  of  October  a  clerk  of 
H.  &  Co.  learned  at  D.'s  counting-house  that  the  draft  for  £1312 
had  not  been  accepted ;  but  in  the  middle  of  that  day  it  was  sent 
to  H.  &  Co.  accepted,  but  D.,  however,  refused  to  give  up  the  bills 
of  lading,  and,  on  the  advice  of  a  solicitor  (obtained  before  he  had 
accepted  the  draft  for  £1312),  attached  the  goods  in  the  hands  of 
H.  &  Co.,  and  they  brought  an  action  against  him  to  recover  the 
bills  of  lading,  upon  which  he  filed  a  bill  to  stay  the  action ;  the 
House  of  Lords  held  that  he  had  not  such  equitable  right  on 
account  of  anything  occurring  before  the  24th  of  October  as 
would  prevail  against  the  legal  rights  which  H.  &  Co.  acquired  on 
that  day  ;  and  that  though  he  might  have  had  a  prior  equitable 
claim  to  the  shipping  documents  he  had  not  properly  insisted  on 
it,  and  that  he  had  thereby  misled  H.  &  Co.,  who  had  a  legal  right 
to  recover  them  from  him  (1). 

(1)  Eoare  v.  Dnsser,  7  H.  L.  C.  290 ;  5  Jur.  (N.  S.)  371 ;  vide  S.  C. 
p.  408,  ante. 

i  E 
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Part  II.  5.  Where  T.,  a  shipbuilder,  being  owner  of  certain  ships,  and 
Seot.  8.  "  engaged  in  building  a  screw  yacht,  had  induced  the  plaintiff  to 
advance  to  him  money  from  time  to  time  to  enable  him  to  carry 
on  the  business ;  and  in  October,  1856,  T.  gave  to  the  plaintiff  a 
memorandum  whereby  be  undertook,  in  consideration  of  such 
advances,  to  receive,  as  the  plaintiff's  agent,  the  amount  due  to 
him,  T.,  for  the  yacht,  and  to  account  to  the  plaintiff  for  the  same, 
the  amount  being  the  plaintiff's  property;  and  in  November,  1856, 
T.  signed  and  gave  another  memorandum,  whereby  he  undertook 
to  forthwith  assign  all  his  estate  and  effects  to  the  plaintiff,  on 
behalf  of  himself  and  the  rest  of  his  creditors,  but  no  assignment 
was  ever  made ;  but  the  plaintiff  continued  to  employ  the  defen- 
dant at  a  salary  in  managing  the  business,  and  in  completing  the 
yacht,  until  the  defendant  left  the  premises,  taking  his  household 
furniture  with  him,  and  having  assigned  his  lease  to  the  plaintiff; 
and  the  plaintiff  then  removed  all  the  vessels,  and  employed 
another  person  to  repair  and  look  after  them ;  and  the  vessels  were 
shortly  after  seized  in  execution  in  an  action  for  debt,  brought 
against  T.  by  S.,  and  the  Plaintiff  claimed  to  be  owner  of  tlie 
vessels,  but  an  order  for  sale  in  default  of  payment  was  obtained 
from  a  judge  in  Chambers,  whereupon  a  bill  was  filed ;  Vice- 
Chancellor  Sir  J.  Stuart  held,  that  whatever  might  have  been  the 
legal  right  of  the  plaintiff  in  the  vessels  before  the  execution,  he 
had  clearly  established  his  right  to  relief  in  Equity  (1).  And  it 
appearing  that  the  defendant  in  the  action  had  himself  stated  the 
amount  of  the  debt  to  S.,  who  was  his  sister-in-law,  and  that  he 
had  introduced  her  to  his  own  legal  adviser  to  act  as  her  attorney 
in  the  action,  and  had  suffered  judgment  to  be  entered  up  against 
himself  without  any  defence,  the  Vice-Chancellor  also  held,  that 
under  these  circumstances,  although  the  debt  appeared  to  have 
been  a  hona  fide  debt,  the  judgment  was  obtained  by  collusion  be- 
tween T.  and  S. ;  and  relief  was  decreed  accordingly,  with  costs  to 
be  paid  by  T.  and  S.  (2). 

The  pro-  6.  The  provisions  of  the  Bterchant  Shipping  Act,  17  &  18  Vict. 

visions  of  the  ,      ,.     .  .  ,       t   ,  -i 

Merchant       c.  104,  s.  501,  part  !»,  limiting  tlie  liability  of  the  owners  of  a 

17  ft'^isVct.' s^ip  coming  into  collision  with  another  ship  to  the  value  of  the 
c.  104  s.  504,  foi-nier  ship  and  its  freight,  do  not  extend  to  the  case  of  a  collision 

part '.),  limit-  ^  °     ' 

(1)   Withall  v.  TuckwcU,  5  Jur.  (N.  S.)  929.  (L')  lb. 
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upon  the  high  seas  between  two  foreign  ships,  of  which  the  owners  Pabt  il. 
are  foreigners  (1).  "Where,  therefore,  two  foreign  ships,  of  which  sect.  s. 
the  owners  were  foreigners,  came  into  collision  with  each  other  j^^^  ^^^  ^^_ 
upon  the  hio-h  seas,  and  the  owners  of  the  sunken  ship  recoTcred  t>iiity  of  the 

tr  r>  '  ^  owners  of  a 

ju-^lgment  in  the  Admiralty  Court,  whereupon  the  owners  of  the  ship  coming 
other  ship  filed  a  bill  against  the  owners  of  the  sunken  ship  for  ^tt  another 
the  purpose  of  restricting,  under  the  provisions  of  the  17  &  IS  e^nf^"  ^he 
Yiet.  c.  104,  the  liability  of  the  owners  of  the  former  ship  to  the  case  of  two 

.  .    .  .  ,         foreign  ships, 

Talue  of  such  ship  and  its  freight,  praying  an  mjunction,  and  to  of  foreign 
hare  the  value  of  their  ship  and  her  cargo  ascertained ;  the  Court  the'S^h"^. 
dismissed  with  costs  an  appeal  from  the  decision  of  Yice-Chancellor 
Sir  W.  P.  Wood,  allowing  a  demurrer  to  such  a  bill  (2) — but 
quaere,  per  Lord  Justice  Knight  Bruce,  whether  the  demurrer 
would  have  been  allowed  if  one  of  the  two  ships  had  been  British, 
or  if  the  collision  had  taken  place  in  a  British  river,  or  a  British 
port  ?  But,  by  Tice- Chancellor  Wood,  section  504  of  the  Act  only 
applies  to  British  ships  held  by  British  subjects,  for  acts  done 
mthin  the  jurisdiction,  and  has  no  application  where  one  of  the 
two  ships  is  a  foreign  vessel ;  and  priraa.  facie,  and  unless  the  con- 
trary be  expressed  or  be  implied  from  the  absolute  necessity  of 
the  case,  every  legislature  must  be  presumed  to  have  intended  by 
its  enactments  to  regulate  the  rights  which  should  subsist  between 
its  own  subjects,  and  not  to  affect  the  rights  of  foreigners,  whether 
by  way  of  restricting  or  augmenting  their  natural  rights ;  and  the 
rules  of  the  lex  fori,  where  a  question  is  raise  1  between,  or  by,  or 
against  foreigners,  are  not  to  be  appKed  to  matters  affecting  the 
substance  of  the  proceeding  itseK,  but  only  to  matters  affecting 
the  form  of  procedure  (3) ;  and  the  Yice-Chancellor,  in  allowing 
the  demurrer,  held,  that  in  construing  an  Act  of  Parliament  the 
Court  is  bound  by  the  verbal  construction  of  the  section  in  ques- 
tion, if  plain  and  simple,  but  if  there  is  any  doubt  upon  that,  it  is 
entitled  to  look,  first,  at  the  circumstances  attending  the  passing 
of  the  Act ;  next,  to  the  preamble ;  and  lastly,  to  the  whole  pur- 
port and  scope  of  the  Act,  beyond  the  section  immediately  under 
consideration  (4). 

7.  The  provisions  of  the  504th  section  of  the  17  &  18  Yict.  TheSOithand 
^,  514th  sections 

(1)  Oji.e^.  Doherti/,  4:K.&  J.  3P,7;  4  Jur.  (X.  ?.)  ^-51,  699;  27L.  J.  (Ch.)  6C0. 

(2)  lb.  (3)  lb.  (4,  lb. 

4  E  2 
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Part  II.  o.  104,  limitiug  the  liability  of  a  shipowner  to  the  value  of  his 
Sect.  8.  ship  and  freight,  and  the  provisions  of  the  514th  section,  giving 
of  the  17  &  18  ^^^  Court  of  Chancery  jurisdiction  to  stop  actions  and  suits  pend- 
yict.  e.  104,  ing  in  any  other  Court  in  relation  to  the  same  subject  matter,  are 
liability  and  applicable,  notwithstanding  the  circumstances  that  the  adverse 
eery  jurisdic-  claimant  has  obtained  a  definitive  sentence  or  judgment  of  the 
cabl'euotTuk"  ^ourt  of  Admiralty  condemning  the  ship  ;  and  the  utmost  to  which 
standing  the  the  latter  is  entitled  under  such  a  judgment,  in  respect  of  the  loss 
claimant  has  he  has  sustained,  is  to  share  rateably  with  the  other  claimants  in 
definitive  sen-  *^®  Value  of  the  ship  and  freight ;  but  a  Court  of  Equity  has  no 
tence  m  the  control  over  the  ship  itself,  and  cannot  prevent  the  party  who  has 
Admiralty       obtained  such  a  judgment  from  proceeding  to  a  sale  of  the  ship, 

condemning  i  •    ■  j      <•     i  i  i  i 

the  ship;  but  and  retaining  out  oi  the  proceeds  such  costs  as  he  may  be  entitled 
Clfancerv  has  *°  retain  Under  the  order  of  the  Admiralty  Court ;  subject,  how- 
no  control       ever,   as   above-mentioned,   the  shipowner  is  entitled  to  an  in- 
over  the  ship 
itself.  junction  under  the  514th  section  restraining  the  party  who  has 

obtained  such  a  j  udgment  from  proceeding  further  in  the  Court  of 

Admiralty  (1). 
The  value  of       8.  The  value  of  a  ship,  within  the  meaning  of  the  Merchant 
The  17  &°ir    Shipping  Act  (17  &  18  Vict.  c.  105,  s.  504),  is  not  the  value  which 
J^foi    ^"d '     *^®  owner  would  have  set  upon  his  ship,  nor  is  the  sum  for  which 
ordinary  cir-    the  owner  may  have  recently  insured  iis  ship  the  only  criterion, 

cumstances,  ,..  n  ..„. 

and  excepting  although  it  IS  One  01  many  criteria,  oi  its  value ;  but  under  ordinary 
there  irno^*^  circumstances,  and  with  the  exception  of  a  case  where  there  is  no 
market  for  the  market  for  a  ship  of  this  kind,  such  value  will  be  taken  to  be  what 

ship,  will  be  ^ 

taken  to  be     the  ship  would  have  fetched  if  sold  immediately  before  her  loss  (2), 
would  have     without  deduction  in  respect  of  the  costs  of  a  sale  (3) ;  and,  senible, 
immediateiv    ^^  *^^  excepted  case,  the  Court  would  ascertain  the  price  given 
before  her        fgj.  ^  ship,  and  the  Subsequent  deterioration  (4).     And  where  ship- 
owners, being  under  a  contract  to  replace  their  ship  immediately, 
if  lost,  had  insured  her  for  £10,000,  two  months  after  which  the 
ship  was  lost,  Vice-Chancellor  Sir  AV.  P.  Wood  held,  that  they 
were  not  estopped  from  proving,  in  a  suit  instituted  by  them  under 
the  514th  section  of  the  above  Act,  that  the  value  of  the  ship  at 
the  time  when  she  was  lost  did  not  exceed  £5900 ;  but  in  such  a 

(1)  Leycesterv.  LogaVfiK.&JAiS.  (3)  Leycesterv.Logan,iK.&  J.'!2o. 

(2)  African  Steam  Ship  Company  (i)  African  Steam  Ship    Company 
V.  Smiiizy,  2  K.  &  J.  600.                           v.  Swai.zy,  2  K.  &  J.  660. 
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suit,  the  Court  has  no  power  to  dve  interest  upon  money  ordered     Part  ii. 

'         .     .  '■  Chapter  III. 

to  be  paid  into  Court  (1).  Sect.  8. 

9.  In  a  suit  instituted  by  a  shipowner  under  the  514th  section  of  sii7~^ner, 
the  Merchant  Shipping  Act  to  determine  the  amount  of  his  lia-  P^^J'^'^f'^g^^'^ 
bility  in  respect  of  the  losses  there  mentioned,  to  have  such  amount  chant  Ship- 
distributed  rateably  amongst  the  several  claimants,  and  to  stop  g^if  to  deter-' 
actions  at  Law  in  relation  to  the  same  subject  matter,  there  being  ^^^j^^f  j^[g 
no  adverse  litigation  amongst  the  claimants  themselves,  nor  any  liability  in 
other  special  circumstance  occasioning  an  increase  of  costs,  and  losses,  &o., 
over  which  the  plaintiff  has  no  control ;  the  shipowner,  as  the  ^"^^  Pj'^^^  j^e 
party  eased  by  the  proceedings,  must  pay  all   the  costs  of  all  claimants, 
claimants  whose  claims   are  established,  including  the   costs  of 

actions  at  Law  commenced  by  any  of  such  claimants,  but  stayed  by 
injunction  in  the  suit  (2). 

10.  In  a  suit  to  carry  into  effect  an  agreement  by  giving  the 
plaintiffs  relief  in  respect  of  a  breach  of  the  agreement  by  the  defen- 
dants, and  at  the  same  time,  on  the  ground  of  such  breach,  to  remove 
them  from  an  ofSce  of  trust  and  confidence  (ship's  husbands)  which 
they  held  by  virtue  of  the  agreement,  and  to  appoint  other  persons 
to  such  office ;  the  Court,  considering  the  plaintiffs  entitled  on  an 
interlocutory  application  to  the  relief  sought,  restrained  the  defen- 
dants, by  interlocutory  order  in  a  supplemental  suit,  from  prose- 
cuting actions  at  Law  against  the  plaintiffs  under  the  agreement  to 
recover  damages  for  removing  the  defendants  from  such  office  (3). 

11.  In  a  question  on  the  effect  of  a  contract  in  the  circumstances 
of  the  case,  where  the  Court  had  concurrent  jurisdiction  with  a 
Court  of  Law,  and  had  assumed  such  j  urisdiction  by  interfering  to 
protect  the  rights  of  the  parties ;  the  Court  restrained  the  parties 
to  the  contract  from  bringing  actions  at  Law  founded  on  the  facts 
with  regard  to  which  the  Court  had  interfered,  and  in  which 
actions  the  same  question,  of  the  legal  effect  of  the  agreement, 
and  in  the  circumstances,  would  necessarily  arise  (4).  In  this  case 
the  Court,  on  an  interlocutory  application,  appointed  a  ship's  husband, 
at  the  suit  of  some  of  the  part  owners  of  a  ship  as  against  the  others, 
who  were,  under  a  contract,  ship's  husbands  as  well  as  part  owners. 

(1)  African  Steam  Ship  Company  (3)  Brenan  v.  Preston,  10  Hare 
V.  Swanzy,  2  K.  &  J.  660.                          331 ;  vide  S.  C.  p.  410,  ante.  ■ 

(2)  lb.  (4)  lb. 
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Part  II. 
Chaptek  III, 

The Couit  haa 
juiisdiuUon  to 
restrain  execu- 
tion on  a  judg- 
ment, on  the 
ground  of  a 
subsequent 
release  for  a 
valuable  con- 
sideration, 
and  this,  not- 
withstanding 
a  rule  to  set 
aside  the  judg- 
ment on  the 
ground  of  such 
release  had 
been  dis- 
charged, and 
an  audita 
querela  on  the 
same  ground 
had  been  set 
aside. 


An  executor 
who  has  con- 


and  pleaded 
according  to 
the  truth,  is 
entitled  to  the 
protection  of 
the  Court 
when  the  as- 
sets are  taken 
from  him. 

Equity  will 
grant  relief 
against  a 
judgment 
which  is 
against  con- 
science, or 
obtained  by 
fraud,  &c. 


Sect.  9.  Judgments. 

1.  The  Court  has  jurisdictioa  in  Equity  to  restrain  an  execution 
upon  a  judgment  against  a  defendant  at  Law,  on  the  ground  of  a 
subsequent  release  by  the  plaintiff  at  Law  of  his  claims  under  the 
judgment  for  a  valuable  consideration  paid  by  the  defendant  at 
Law ;  and  this,  notwithstanding  that  a  rule  obtained  by  the  defen- 
dant at  Law  to  set  aside  the  judgment,  on  the  ground  of  such 
subsequent  release,  had  been  discharged,  and  a  writ  of  audita 
querela  on  the  same  ground  had  been  set  aside  by  the  Court  of 
Law  (1). 

2.  Administration  was  granted  of  an  estate,  at  the  suit  of  a 
creditor,  where  a  creditor  had  obtained  judgment  upon  a  plea  of 
flene  administravit  by  two  of  the  executors,  and  ^a  confession  of 
assets  to  a  certain  amount  by  another  executor,  such  assets  con- 
sisting of  money  in  the  hands  of  bankers  not  reached  by  the 
execution,  which  the  two  executors  prevented  from  being  paid 
upon  the  cheque  of  the  third  executor  to  the  judgment  creditor. 
This  money  was  afterwards  paid  into  Court.  Vice-Chancellor 
Sir  J.  Wigram,  held,  that  an  executor  who,  in  an  action  at  Law 
by  a  creditor  of  the  testator,  has  pleaded  according  to  the  truth  of 
the  case  is,  when  the  assets  are  taken  from  him  and  administered 
in  Equity,  entitled  to  the  protection  of  the  Court  against  any 
personal  liability  under  which  he  may  be  placed  by  the  judgment 
against  him  (2). 

3.  The  general  rule  is  laid  down  that  Equity  will  grant  relief 
against  a  judgment  which  is  against  conscience,  or  the  justice  of 
which  can  be  impeached  by  facts,  or  on  grounds  of  which  the 
party  could  not  avail  himself  at  Law,  or  of  which  he  was  prevented 
from  availing  himself  by  fraud,  accident,  mistake,  or  the  act  of  the 
opposite  party,  without  any  negligence  or  fraud  on  his  own  part  (3). 


(1)  Williams  v.  lioberts,  8  Hare, 
315 ;  vide  S.  C.  p.  1018,  ante. 

(2)  Gaunt  v.  Taylor,  2  Hare,  413, 
419. 

(3)  Kent  v.  Eicards,  3  Md.  Ch.  Decis. 
3t)li ;  Mamie  .£•  Co.  v.  Ilodijwn,  7 
Craach,   o3- :    Lamb   v.   Anderson,    1 


Chand.  224  ;  JRowan  v.  Bunneh,  5  How. 
134  ;  Mowe  V.  Gamble,  1  Stockt.  246; 
Pollock  V.  Gilbert,  16  Geo.  398;  Little 
V.  Price,  1  Md.  Ch.  Decis.  182  (Amr.) ; 
Jarvis  v.  Chandler,  1  T.  &  E.  319 ; 
Earl  of  O.eford's  Case,  1  Oh.  Eep.  1 ; 
Toth.  126. 
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A  iudgment  obtained  by  collusion  will  be  relieved  against  (1).     PamII. 

•I      o  ■'  /.    1      /-I  i.  Chapter  III. 

Special  equitable  grounds  for  the  interference  of  the  Oourt  must      seot.  9. 

be  shewn  (2).     Equity  will  prevent  the  inequitable  use  of  a  good  " 

judgment   (3).     But  it  is  said:    "The  general  rale  is,  that  this 

Court  will  not  relieve  against  a  judgment  at  Law  on  the  ground 

of  its  being  contrary  to  Equity,  unless  the  defendant  below  was 

ignorant  of  the  fact  in  question,  pending  the  suit,  or  it  could  not 

have  been  received  as  a  defence.     There  may  be  cases,  perhaps, 

in  which  this  general  rule  would  be  subject  to  some  modifica- 


tion "  (4).    Negligence  in  setting  up  a  defence  at  Law  (5),  or  in  But  there 

. .    _  .     must  be  no 
^  neglij 

Equity.  ^'■'^- 


suffering  judgment  to  go  against  him  (6),  disentitles  to  relief  in  negligence  at 


Sect.  10.  Executions. 

1.  A  judgment  creditor  acquires  a  right  to  the  goods  of  the 
debtor  by  virtue  of  the  writ  of  fieri  facias  from  the  teste  of  the 
writ,  and  therefore,  in  the  case  following,  paramount  to  the  right 
of  the  executor  ;  thus  where  a  creditor  had  recovered  a  judgment, 
and  sued  out  a  writ  of  fieri  facias  thereupon,  in  the  lifetime  of  his 
debtor,  and  had  placed  the  writ  in  the  hands  of  the  sheriff  on  the 
day  after  the  debtor  died ;  although  a  decree  was  afterwards  made 
in  the  suit  of  an  equitable  mortgagee  of  certain  parts  of  the  real 
and  personal  estate  of  the  debtor,  against  his  devisee  and  executor, 
for  the  sale  of  the  mortgage  property,  and  if  the  proceeds  of  such 
sale  should  be  insufficient  to  satisfy  the  plaintiff's  debt  then  for  an 
■account  and  application  of  the  general  personal  and  real  estate  of 
the  testator  in  a  due  course  of  administration ;  yet  after  this  decree, 
the  judgment  creditor  having  levied  under  the  fi^ri  facias  on 
goods  left  by  the  debtor,  the  Court  refused  the  executor  an 
injunction  to  restrain  execution ;  and  also  on  the  ground  that  the 

(1)  Isaac  V.  Bumpage,  1  Ves.  J.  427 ;  (3)  Oarlick  v.  McArtliur,  6  Wis. 
Bargate  v.  Shortridge,  5  H.  L.  C.  297  ;      450  (Amr.) 

AnnesUy  v.  Rookes,  3  Mer.  226,  n.  (4)  Lansing  v.  Eddy,  1  John.  Ch. 

(2)  Rowe  V.  Wood,  2  Sw.  234,  n.;  50;  Dunham  y.  Downer,  ZlNexu.  2iQ 
Protheroe  v.  Forman,  2  S  w.  2  27  ;  O'Ma-      (Amr.) 

hony  V.  Dickson,  2  Sch.  &  Lef.  400 ;  (5)  Protheroe  v.  Forman,  2  Sw.  227 ; 

Bateman  v.  Willoe,  1  Sch.  &  Lef.  205.       Bateman  v.  Willoe,  1  Sch.  &  Lef.  205. 

(6)  WUliams  v.  Lee,  3  Atk.  223  ;  Lansing  v.  Eddy,  1  John.  Ch.  50  (Amr). 
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Part  II.     decree  for  an  account  and  administration  of  the  general  estate  was 
Seot.  10.     ^ot  absolute,  but  conditional  on  the  mortgage  property  proving 
insufiScient  to  satisfy  the  plaintiffs  demand  (1). 

2.  In  O'Neil  v.  Browne  (2)  the  Court  granted  an  injunction 
against  proceedings  on  a  judgment,  granted  after  pretermitting 
the  opportunity  of  pleading  at  Law ;  the  neglect  to  do  so  having 
been  accounted  for  by  the  creditor's  solicitor  having  said  that  he 
would  proceed  no  further  if  the  lands  were  not  subject  to  the 
judgment. 

3.  Although  the  Court  has  jurisdiction  to  grant  an  injunction  to 
restrain  an  action  at  Law  on  the  ground  of  legal  as  weU  as  of 
equitable  fraud,  and  to  determine  the  legal  fraud,  yet  it  permitted 
an  action  to  proceed  in  order  to  determine  the  question  of  legal 
fraud,  and  restrained  execution  only,  with  liberty  to  apply ;  but  the 
jury  having  found  that  there  was  no  legal  fraud,  this  Court  after- 
wards entered  into  the  consideration  of  the  question  of  equitable 
fraud,  and  iinding  none  to  exist  permitted  execution  to  be  taken 
out  (3). 

4.  Where  the  plaintiff,  as  surety,  accepted  bills  indorsed  by  the 
principal  debtor,  which  being  dishonoured  at  maturity,  the  creditor, 
without  the  knowledge  of  the  surety,  drew  accommodation  biUs  on 
the  debtor,  which  the  creditor  paid,  and  afterwards  brought  an 
action  against  the  surety  on  the  original  bills,  the  Court,  without 
considering  whether  the  surety  was  discharged  by  those  subse- 
quent transactions,  allowed  the  action  to  proceed,  but  stayed 
execution  (4). 

5.  Where  a  decree  had  been  obtained  in  a  creditors'  suit  in  April, 
1844,  and  on  the  25th  of  May  following  a  judgment  obtained  by 
default,  in  April,  1843,  by  a  creditor  against  an  executrix,  was  set 
aside  on  the  terms  of  the  executrix  pleading  ^lene  administravit ; 
and  on  the  3rd  of  June,  on  the  eve  of  the  trial,  the  executrix  moved 
for  an  injunction ;  the  Court  granted  the  same  to  stay  execution  only, 
and  afterwards  refused  to  allow  the  creditor  to  proceed  against 
the  executrix  for  the  purpose  of  charging  her  personally  (5). 

(1)  HanJeen  v.  Harwood,  5  Hare,  (3)  Clarice  y.  Manning,  TBe&v.  162. 
215  ;  2  Ph.  22.  (4)  Mackintosh  v.   Wyatt,  3  Hare, 

(2)  9  Ir.  Kq.  Kep.  131.  502. 

(5)  Kirby  v.  Barton,  8  Beav.  45. 
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6.  A  party  against  whom  a  verdict  has  been  obtained  at  Law     Paet  ll. 

Chapter  III. 
must  pay  the  money  recovered  into  Court  before  he  can  entitle     sbot.  lo. 

himself  to  an  injunction  to  stay  execution,  though  he  has  since 

obtained  a  rule  requiring  the  plaintiff  to  shew  cause  against  a  new 

trial  (1). 

7.  The  Court  will  not  grant  an  injunction  after  a  decree  for  the 
administration  of  assets  without  information  of  their  state  (2). 

8.  Notwithstanding  a  case  made  by  bill,  and  answer,  that  the 
bill  of  exchange  on  which  the  action  had  been  brought  was  given 
in  consideration  of  defendant's  delivering  up  a  former  bill  which 
had  been  indorsed  in  consideration  of  a  gaming  debt,  the  Court 
refused  an  injunction  to  restrain  the  defendant  from  taking  out 
execution  on  a  judgment  being  suffered  by  default  (3). 

9.  The  Court  will  refuse  an  injunction  to  restrain  the  sheriff 
from  executing  &fi.  fa.  against  furniture,  &c.,  of  the  defendant  at 
Law,  which,  with  house,  &c.,  had  been  let  by  him  to  plaintiff,  who 
was  in  possession,  unless  a  trust  can  be  made  out  (4). 

10.  After  a  lapse  of  six  or  seven  years  the  Court  refused  to 
restrain  a  creditor  of  an  executor  from  taking  in  execution  a  lease 
of  the  testator's,  which  the  executor  had  renewed  in  his  own  name 
for  the  executor's  own  debt,  the  creditor  of  the  testator  having 
stood  by  without  putting  in  any  claim,  and  having  allowed  all  the 
other  testator's  debts  to  be  paid,  the  creditor  of  the  executor 
swearing  that  the  lease  had  always  been  treated  by  the  executor 
as  his  own  (5). 

11.  Where  by  the  terms  of  a  railway  contractor's  contract  the 
plant  and  materials  brought  by  him  upon  the  railway  company's 
land  were  immediately  to  become  the  absolute  property  of  the 
company,  except  that  the  contractor  was  to  have  the  right  of 
using  them  on  the  land  for  the  purpose  of  the  works ;  and  if  he 
should  complete  his  contract  the  company  were  to  give  him  as 
part  of  his  payment,  the  unconsumed  materials;  and  if  instead  of 
the  contractor  the  company  should  use  the  plant  and  materials, 
they  would  compensate  him  in  respect  of  them ;  and  the  solicitors 
of  the  company  had  obtained  a  judgment  against  the  company  for 

(1)  Austen  v.  Thomson,  11  Price,  1.  (3)  QravesY.Houlditcli,2'Srics,Ul. 

(2)  Drewry  v.  Thacker,  3  Sw.  546.  (4)  aarstin  v.  Asplin,  1  Madd.  150. 

(5)  Bay  v.  Ray,  Coop.  264. 
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Pakt  II.  their  costs,  and  issued  execution,  and  the  sheriff  levied  upon  the 
SrcT.  10.  plant  and  materials  provided  by  the  contractor ;  Vice-Chancellor 
Sir  J.  Stuart  held,  that  the  plant  and  materials  were  not,  by  the 
terms  of  the  contract,  so  absolutely  the  property  of  the  company 
as  to  be  seizable  by  the  sheriff  under  the  execution  issued  by  the 
company's  solicitors  (1). 

12.  Where  an  owner  of  coal  and  iron  mines  demised  them  to 
lessees  (who  afterwards  sub-demised  them  to  the  defendant),  with 
liberty  and  license  to  make  and  use  such  roads  and  ways  in,  over, 
and  upon  the  premises  as  should  be  found  necessary  or  expedient 
for  carrying  and  conveying  the  coals  and  iron  or©  to  be  raised  and 
landed,  and  for  the  commodious  carrying  on  of  the  business  of  an 
ironmaster ;  and  the  lease  contained  a  covenant  on  the  part  of  the 
lessees  at  the  end,  expiration,  or  sooner  determination  of  the  term 
to  yield  up  all  ways  and  roads  in,  upon,  or  imder  the  premises,  in 
such  good  repair,  order,  state,  and  condition  as  that  the  coal  and 
ironworks  might  be  continued  and  carried  on  by  the  lessor,  his 
heirs  or  assigns ;  and  a  creditor  of  the  sub-lessee  who  had  sued 
out  an  elegit  claimed,  under  a  sheriff's  inquisition,  the  right  to 
take  up  and  remove  the  iron  rails  and  tramways  which  had  been 
put  down  upon  iron  tram-plates  and  wooden  sleepers  by  the  sub- 
lessee ;  the  Court  of  Appeal  held,  reversing  a  decision  of  Vice- 
Chancellor  Sir  J.  Stuart,  that  the  iron  rails  and  tramways  were 
trade  personal  chattels  of  the  sub-lessee,  not  affixed  to  the  freehold, 
and  therefore  liable  to  be  taken  by  the  execution  creditor,  and 
dissolved  an  injunction  against  removing  them  (2). 

13.  Where  a  plaintiff  had  been  unsuccessful  in  an  action,  and 
the  defendant  at  Law  was  about  to  issue  execution  for  the  costs, 
and  the  plaintiff  at  Law  filed  a  bill  to  restrain  execution,  the 
Lords  Justices  refused  the  injunction  ex  parte,  unless  upon  the 
terms  of  the  plaintiff  bringing  the  amount  of  the  taxed  costs  of  the 
action  into  Court  (3). 

14.  Where  a  judgment  on  a  bond  had   been   obtained,  and 

(1)  Beeston  v.  Marriott,  4  Giff.  436  ;  vide  S.  0.  sub.  nom.  Beaufort  v.  Bates, 
9  Jur.  (N.  S.)  960 ;  vide  S.  0.  p.  553,      pp.  68,  356,  aide. 

ante.  (3)  Fishery.  Baldwin,  22  L.  J.  (Ch.) 

(2)  Bates  v.  Beaufort  {Duke),  3  De      966. 
G.  F.  &  J.  381 ;   8  Jur.  (N.  S.)  270 ; 
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nulla  lona  returned  on  a.fi.fa.,  and  then  the  plaintiff  brought  a     PabtII 

„  ,  1 .         •      ^1  r  Ohai'Ter  hi. 

bill  to  have  satisfaction  out  of  stock  standing  m  the  name  ot     sect.  lo. 

trustees,  and  afterwards  the  plaintiff  took  the  defendant   on  a 

ca.  sa.,  the  Court  dismissed  the  bill,  as  execution  on  a  ca.  sa.  is 

satisfaction  of  the  debt  at  Law,  and  Equity  will  not  lend  its 

assistance  (1). 

15.  In  Lee  v.  Park  (2)  upon  a  motion  to  restrain  a  creditor  after 
a  decree  from  issuing  execution  upon  a  judgment  obtained  before 
the  decree,  the  Master  of  the  EoUs,  Lord  Langdale,  said,  "  In  the 
case  of  Clarke  v.  Lord  Ormonde  (3)  Lord  Eldon  is  reported  to  have 
said  that  even  if  a  creditor  has  got  a  judgment  before  a  decree, 
though  he  may  come  in  and  prove  as  such,  he  must  not  take  out 
execution,  and  in  reference  to  the  conduct  of  the  parties,  and 
perhaps  to  the  nature  of  the  claim,  there  may  be  such  cases ;  but 
such  is  not  the  ordinary  rule,  and  in  this  particular  case,  having 
regard  "  to  its  circumstances,  he  thought  that  the  motion  ought  to 
be  refused  with  costs. 

16.  In  Warner  v.  Paine  (4)  it  is  held  that  where  mortgaged 
personal  property  is  delivered  to  the  mortgagee,  and  there  is  a 
continued  change  of  possession,  the  mortgagee  is  not  entitled  to  an 
injunction  to  restrain  a  subsequent  execution  against  the  mortgagor, 
as  he  has  a  perfect  remedy  at  Law. 

17.  In  the  same  case  it  is  held  that  an  injunction  will  not  be 
granted  to  restrain  a  party  from  selling,  on  an  execution  against 
a  mortgagor,  personal  property  mortgaged  to  the  complainant  to 
secure  an  antecedent  debt,  where  the  execution  was  issued,  although 
not  actually  levied,  prior  to  the  execution  of  the  mortgage. 


Sect.  11.  Mortgage  of  Chattels  Personal. 
1.  In  Neiglibour  v.  Brown  (5)  legatees  who  had  mortgaged  their 
interest  in  a  legacy  were  restrained,  in  1857,  from  prosecuting  a 
suit  in  the  County  Court  to  obtain  payment  from  the  executors, 

(1)  Horn  V.  Eorn,  Amb.  79.  (5)  26  L.  J.  (Ch.)  670.    By  the  28 

(2)  1  Keen,  714,  724 ;   vide  S.  C.  •  &  29  Vict.  c.  99,  limited  jurisdiction  in 
p.  706,  ante.  Equity  is    conferred    on   the   County 

(3)  Jac.  108.  Courts. 

(4)  3  Barb.  Ch.  630  (Amr.) 
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PabtII.     the    plaintiffs    alleging    want  of  jurisdiction  to  deal  with  the 
Chapter  III.  ,.         .        ,      , 

Seot.  11.     questions  involved. 

2,  Where  B.,  as  a  security  for  money  advanced,  agreed  to  assign 

certain  chattels  to  0.,  and  B.  became  unwell,  and  C.  thereupon 

took  possession  of  the  chattels,  and  B.,  upon  recovering  his  health, 

confirmed  the  possession,  but  no  assignment  was  ever  executed, 

and  subsequently  B.  became  bankrupt ;  the  Court  held,  that  there 

had  been  a  legal  delivery  of  the  chattels,  and  that  the  assignees 

were  not  entitled  to  proceed  with  an  action  for  their  recovery  (1). 


Sect.  12.  Trover. 


The  Court  of  1-  The  Court  of  Chancery  exercises  a  discretion  in  permitting 
Chancery  will  actions  to  proceed,  but  it  will  never  permit  its  decisions  to  be 
its  decisions     questioned  in  a  Court  of  Law ;  therefore  where  an  action  of  trover 

to  be  ques-  .  i       •  rv  j- 

tioned  in  a  was  brought  against  a  sheriff  tor  an  ejectment  under  a  writ  of 
aw.  aggjg^^jjge,  issued  in  pursuance  of  an  order  of  the  Court  of  Chan- 
cery, an  injunction  was  granted  restraining  further  proceedings 
in  such  action,  although  the  action  also  sought  damages  for  a 
trespass  by  the  sheriff  in  taking  chattels  not  included  in  the 
order  (2). 

(1)  Piercy  v.  Eumphreys,  Piercy  v.  (2)  Walker  v.  Micklethwait,  1  Dr.  & 

Nowle,  15  L.  T.  (N.  S.)  345.  Sm.  49. 


(    1165    ) 


CHAPTER  IV. 

Incidents  of  Peopeety  (Real  and  Personal). 


Sect.  1.  Aecotmt. 

Part  II. 

1.  The  Common  Law  Procedure  Act,  1854,  has  not  taken  away 

the  jurisdiction  of  the  Court  to  restrain  actions  involving  com- 
plicated questions  of  account,  when  the  accounts  can  be  more 
conveniently  taken  in  Equity,  and  even  since  that  Act  accounts 
cannot  be  taken  before  an  arbitrator  at  Common  Law  so  con- 
veniently as  in  a  Court  of  Equity ;  and  where  there  have  been 
complicated  transactions,  and  questions  of  difficulty  are  likely  to 
arise  in  taking  the  accounts,  a  Court  of  Equity  will  still  grant  an 
injunction  to  restrain  proceedings  at  Law.  And  where  a  plaintiff  at 
Law  gives  notice  of  an  intention  to  move  for  a  reference,  senible, 
this  alone  is  sufficient  ground  for  a  Court  of  Equity  to  assume 
jurisdiction  over  the  matter,  and  restrain  the  action,  a  reference  at 
Common  Law  being  necessarily  a  more  imperfect  method  of  taking 
accounts  than  that  furnished  by  the  practice  in  Equity ;  and  an 
injunction  was  granted  by  Vice-Chancellor  Sir  W.  P.  Wood 
accordingly  (1). 

2.  The  jurisdiction  of  the  Courts  of  Law  and  Equity  with  respect 
to  complicated  accounts  is  so  far  concurrent  that  when  parties 
have  elected  to  proceed  at  Law,  a  Court  of  Equity  will  not  stay 
such  proceedings  simply  on  the  ground  that  it  could  more  con- 
veniently dispose  of  the  suit ;  nor  would  a  Court  of  Equity  refuse  A  Court  of 
its  aid,  when  invoked,  because  a  Court  of  Law  could  completely  not  refuse  its 
settle  the  whole  of  the  disputed  accounts  (2).  Com't'of  Law 

'6.  Where  the   plaintiffs  were  a  steam-packet   company,  con-  can  completely 

S6ti1il6  Tile 

•whole  of  the 
(1)   OrosJcey  y.  European  and  Ameri-      .(N.  S.)  1190.  disputed 

can  Steam  Shipping  dmipany,  Oak-  (2)  Scott  r.  Liverpool  {Corporation),  ^'^''°'^^^^- 

ford  V.  Same,  1  J.  &  H.  108;  6  Jur.       5  Jiir.  (N.  S.)  105  ;  3  De  G.  &  J.  358. 
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Part  11.  stituted  as  a  soeieie  anonyme  under  the  laws  of  Sardinia,  on  whose 
Sect.  1.  behalf  the  defendant,  as  their  broker  and  agent,  had  effected 
policies ;  and  the  company  had  instituted  proceedings  in  a  com- 
petent Court  in  Genoa  against  the  defendant  for  an  account,  to 
which  suit  he  had  appeared,  but  before  final  decree  in  the  foreign 
Court  he  had  commenced  an  action  in  England  against  the  in- 
surers upon  one  of  the  policies,  and,  as  alleged  by  the  bill,  intended 
to  apply  the  policy  moneys  in  satisfaction  of  the  alleged  debt 
which  he  pretended  to  be  due  from  the  company,  but  which  debt 
the  company  denied,  and  was  prepared  to  prove  that  the  defendant 
was  largely  indebted  to  them  on  the  result  of  the  accounts  being 
taken  in  the  said  suit  in  Genoa,  and  prayed  (inter  alia)  a  declara- 
tion that  the  amounts  to  be  recovered  on  the  policy  by  the  defen- 
dant as  agent  of  the  plaintiffs  were  the  plaintiff's  moneys ;  Vice- 
Chancellor  Sir  W.  P.  Wood  held,  on  demurrer,  that  it  was 
competent  for  the  company  to  file  a  bill  to  restrain  the  action, 
and  to  have  a  receiver  of  the  policy  moneys  pending  the  foreign 
litigation  (1), 

4.  On  a  bill  for  an  account  of  transactions  under  a  contract,  and 
for  an  injunction,  the  Court  refused  to  restrain  execution  on  a 
judgment  for  costs  of  an  action  which  the  plaintiff  had  brought 
against  the  defendant,  to  recover  moneys  alleged  to  be  due  under 
the  same  contract,  and  in  which  action  there  was  a  verdict  for  the 
defendant  (2) ;  but  in  Wilson  v.  Weiherherd  (3),  after  a  decree  to 
account  had  been  made,  an  injunction  was  granted  on  the  applica- 
tion of  the  defendant  to  restrain  the  plaintiff  from  proceeding  at 
Law  in  an  action  commenced  by  him  pending  the  suit  in  Equity; 
and  in  Mocher  v.  Eeed  (4)  an  injunction  was  granted  against  an 
action  commenced  by  the  plaintiff  while  proceeding  under  a 
decree  to  account  for  the  same  matter,  it  being  a  contempt  to  pro- 
ceed at  Law  after  the  subject  of  the  cause  had  been  attached  in 
Court. 

5.  Where  A.,  a  clothier,  and  B.,  a  dyer,  had  mutual  dealings  in 
the  way  of  their  trade,  \\hich  were  carried  on  several  years  with- 
out payment  of  money  on  either  side,  and  B.  died  intestate,  and 

(1)  Transatlantic  Company  v.  Piet-  (2)  Fisher  y.  £aWwjn,  11  Hare,  352. 

roni,  Job.  604.  (3)  2  Mer.  406. 

(4)  1  B.  &  B.  318. 
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indebted  to  others  by  specialties,  who,  as  principal  creditors,  took     Part  ir. 
out  administration  to  his  estate,  and  sued  A.  at  Law ;  the  action      gijoT.  i. 
was  restrained,  and  an  account  ordered,  and  A.  was  to  be  allowed 
by  way  of  discount  what  was  due  to  him  from  B.  (1). 

6.  On  the  ground  that  the  plaintiff  had  elected  to  proceed  in 
Equity,  and  had  got  the  relief  prayed  for,  and  that  the  subject 
matter  of  the  actions  was  the  same  as  in  the  suit,  the  Court 
granted  an  injunction  to  restrain  actions  for  tithes  which  had 
accrued  since  the  decree  for  an  account,  and  pending  the  taking  of 
the  report  (2). 

7.  Where  accounts  between  a  servant  and  agent  and  principal 
cannot  be  opened,  and  must  be  considered  as  settled,  the  question 
raised  by  the  principal  of  damages  and  salary  being  a  legal  one,  a 
bill  for  an  account  cannot  be  maintained.  And  where  a  servant  and 
agent,  who  had  been  in  the  habit  of  rendejing  accounts  from  time 
to  time  of  his  receipts  and  expenses,  which  were  duly  entered  in 
the  books  of  his  principals  and  settled,  having  left  their  service, 
brought  an  action  against  them  for  salary,  and  they  thereupon 
filed  a  bill  for  an  account,  claiming  also  damages,  and  denying 
that  the  salary  was  due ;  the  Court  refused  an  injunction  to  restrain 
the  action  (3). 

8.  Semhle,  a  bill  will  lie  for  an  account  by  an  author  against  his 
publisher,  where  the  publisher  refuses  altogether  to  render  any 
account ;  but  where  a  publisher  rendered  an  account,  and  brought 
an  action  for  the  balance  due  to  him  ;  in  the  absence  of  fraud  or 
misstatement  the  Court  would  not  allow  a  suit  by  the  author  for 
an  account  to  go  on,  but  left  the  matter  to  be  determined  at  Law, 
and  allowed  a  demurrer  to  the  bill  for  want  of  equity  (4).  There 
is  no  rule  that  an  author  may  not  file  a  bill  for  an  account  against 
his  publisher ;  but  in  simple  cases,  which  can  be  dealt  with  by  a 
Court  of  Law,  the  Court  will  not  assume  jurisdiction,  or  interfere 
with  an  action  to  recover  a  balance  of  account  (5). 

9.  The  bare  relation  of  principal  and  agent  does  not  entitle  the 

(1)  Bowman  v.  Matthetvs,  Prec.  Ch.  (3)  Hunter    v.    Belcher,    10    Jur. 
580.  (N.  S.)  663. 

(2)  Thorpe  v.  Mattingley,  2  T.  &  C.  (4)  Barry  v.  Stevens,  31  Beav.  258. 
421 ;  8  L.  J.  (N.  S.)  Ex.  Eq.  9.  (5)  Id.  31  L.  J.  (Ch.)  785. 
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Past  II.     principal  to  come  into  Equity  for  an  account,  if  the  matter  can  be 
Chapteb  IV.  j.  .  ,     ,  .  ,    .  T-        ,, , 
SuoT.  1.      lairly  tried  at  Law  (1) 

10.  Where  a  bill  was  filed  alleging  that  the  defendant  had  been 
employed  by  the  plaintiff  in  the  purchase  of  horses,  and  stating 
that  accounts  were  unsettled ;  that  the  plaintiff  had  taken  pos- 
session of  some  of  the  horses ;  and  that  an  action  in  trover  had 
been  brought  by  the  defendant,  and  praying  for  relief  under  the 
Chancery  Eegulation  Act,  1862  (25  &  26  Vict.  c.  42,  s.  1),  which 
makes  it  obligatory  on  the  Court  of  Chancery  to  decide  all  ques- 
tions of  law  or  fact  on  the  determination  of  which  the  title  to 
relief  or  remedy  in  Equity  depends  {et  vide  s.  4) ;  a  motion  for  an 
injunction  to  restrain  the  action  was  refused  by  Vice-Chancellor 
Sir  J.  Stuart,  with  costs,  on  the  ground  that  where  an  action  has 
commenced  to  determine  a  legal  right  the  Court  will  not,  upon 
a  bill  filed  after  the  action  commenced,  asking  relief,  the  title  to 
which  is  dependent  on  the  legal  right,  assume,  as  of  course,  exclu- 
sive jurisdiction  under  the  above  Act,  and  restrain  the  proceedings 
in  the  action  (2). 

11.  Where  a  bill  was  filed  by  a  solicitor  against  a  person  em- 
ployed as  his  occasional  clerk,  and  in  that  character  receiving  and 
paying  moneys  for  him,  and  claiming  against  him  a  sum  for  ser- 
vices, the  master  having  paid  from  time  to  time  moneys  to  and  for 
the  clerk  ;  and  the  bill  prayed  an  injunction  to  restrain  an  action 
brought  by  the  clerk  for  the  balance  of  the  account,  Vice-Chan- 
cellor Sir  E.  T.  Kindersley  held,  that  this  was  not  such  an  account 
as  to  require  the  interference  of  Equity,  and  refused  an  injunc- 
tion (3). 

12.  Where  in  an  action  at  Law  the  defendant  pleaded  equitable 
pleas  of  set-off,  to  which  the  plaintiff  replied,  and  the  defendant 
then  filed  his  bill  for  an  account  and  injunction,  stating  the  same 
case  as  that  made  by  the  pleas,  claiming  a  balance,  and  alleging 
that  the  accounts  were  very  complicated;  Vice-Chancellor  Sir 
E.  T.  Kindersley  held  that  the  pleas,  having  been  replied  to,  must 
be  taken  to  shew  a  good  defence  at  Law,  and  the  account  being 
such  as  could  be  taken  at  Law,  refused  an  injunction  (4). 

(1)  Barry  v.  Stevens,  31  Beav.  258.  (3)  FluTcer  v.  Tmjlw,  3  Drew.  183. 

(i!)  CuHetyj's  V.  Carter,  9  Juv.(N.S.)  (4)  Welchman  y.  Farebrotlier,15m. 

1148 ;  33  L.  J.  (Cli.)  (N.  S.)  370.  (N.  S.)  126. 
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1 3.  An  account  signed  and  settled  by  the  plaintiff  in  Equity,      Part  II. 

il  IT  A  ■p'P  IT  P    T  \f 

leaving  a  balance  in  favour  of  the  defendant  in  Equity,  is  sufficient      sect.  i. 
ground  to  refuse  an  injunction  to  restrain  the  defendant's  proceed- 
ings   at  Law,  though  there  have  been  subsequent   dealings,  if 
the  plaintiff  has  refused  to  come  to  a  settlement  (1). 

14.  In  a  suit  by  a  patentee  for  infringement  of  his  patent  the 
Court  may  (under  21  &  22  Vict.  c.  27),  decree  at  the  same  time 
an  injunction,  an  account,  and  an  inquiry  as  to  damages  (2). 


Sect.  2.  Set-off. 

1.  Where  there  are  cross  demands  between  two  parties  of  such 
a  nature  that  if  both  were  recoverable  at  Law  they  would  be  the 
subject  of  legal  set-off,  then  if  Equity  has  jurisdiction  of  the  subject 
matter  it  will  enforce  the  set-off  (3). 

2.  A  cross  demand  accrued  after  verdict  is  no  ground  for  an 
injunction  to  stay  proceedings  on  a  verdict  (4). 

3.  If  a  party  defendant  has  a  personal  demand  against  the 
plaintiff,  who  had  been  decreed  entitled  to  a  charge  of  greater 
amount  on  the  defendant's  estate,  and  that  party  has  got  a  judg- 
ment against  the  plaintiff",  he  will  be  restrained  from  issuing 
execution  (5). 

4.  Where  the  set-off  is  merely  legal,  no  injunction  to  restrain 
proceedings  at  Law  will  be  granted ;  as  where  a  landlord  proceeded 
at  Law  for  rent,  and  the  bill  prayed  an  injunction  on  the  ground 
of  an  agreement  under  which  the  landlord  was  more  than  the 
amount  of  rent  indebted  to  the  tenant,  the  Court  refused  the 
injunction  (6).  The  Vice-Chancellor,  Sir  J.  Leach,  said :  "  The 
tenant  here  claims  to  set  off  a  legal  demand  against  the  distress  of 
his  landlord  for  rent.  The  policy  of  the  Law  does  not  permit  a 
set-off  against  a  distress  for  rent ;  and  a  Court  of  Equity  must 

(1)  Eirst  V.  Peirse,  4  Price,  339.  (4)  Whyte  v.  O'Brien,  1  S.  &  S.  551. 

(2)  Betts  V.  Neihon,  16  W.  B.  524^  (5)  Austin  v.  Tynte,  2  Moll.  486. 
37  L.  J.  (Oh.)  321 ;  18  L.  T.  (N.  S.)  (6)  Townraw  v.   Benson,   3   Madd. 
159.  203,  209. 

(.3)  Clarh  v.  Gwt,  Or.  &  P.  154, 

4  F 
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Part  II.     follow  the  Law,  and  cannot  relieve  against  the  rule  of  Law  where 

Sect,  2.   '  the  claim  to  set  off  is  founded  on  a  legal  demand.     It  is  not  neces- 

if  the  Bubiecta  ^^^J  ^o  Consider  how  the  case  might  be  if  the  tenant  had  a  counter 

are  matter  of  demand,  not  at  Law,  but  in  Equity."     And  so  where  the  subjects 
set-oif,  and        .        .  '  i      /  ■> 

capable  of       in  dispute  are  matter  of  set-off  and  capable  of  proof  at  Law,  as 

the'couit  will  in  Dinwiddie  v.  Bailey  (1) — in  which  Lord  Eldon  observed  that 
an'a'c^tfo™'"  ^^^^  '^^^  might  be  disposed  of  altogether  at  Law,  though  it  was 
another  question  whether  the  jurisdiction  of  this  Court  might  not 
attach  upon  this  case — the  Court  will  not  restrain  an  action.  And 
upon  a  bill  being  filed  by  an  insurance  broker  for  a  discovery  and 
account  of  money  paid  and  received  by  him  in  that  capacity  on 
account  of  the  defendant,  and  money  due  to  him  for  a  commission, 
&c.,  and  for  promissory  notes  indorsed  to  him,  and  to  restrain  an 
action  as  brought  contrary  to  the  universal  custom  of  the  business, 
the  Court  allowed  a  demurrer  to  the  bill  (2). 

5.  Where  an  action  for  trespass  for  mesne  profits  is  brought 
against  a  party  who  has  a  cross  claim  against  the  plaintiff  at  Law 
for  money  expended  on  the  land,  the  Court  will  grant  an  injunction 
to  restrain  the  proceedings  at  Law,  there  being  no  right  of  set-off 
in  such  an  action.    Thus  where  an  agent  had  permitted  his  prin- 
cipal to  expend  money  on  an  estate,  which  the  agent  afterwards 
claimed  as  his  own,  and  to  which  his  real  representative  established 
a  legal  title  by  ejectment,  the  Court  granted  an  injunction  to 
restrain  an  action  brought  by  the  agent's  representative  for  mesne 
profits  (3). 
A  tenant  can-       6.  A  bill  will  not  lie  by  a  tenant  against  his  landlord  to  re- 
proeeedings     Strain  proceedings  upon  a  replevin  bond,  on  the  ground  of  set-off 
upon  a  ™^^     against  the  rent  distrained  for.     And  where  a  defendant,  with  his 
on  the  ground,  mother's  money,  purchased  leaseholds,  which  were  assigned  to  him, 

of  set-off  11  11111 

against  the  and  subsequently,  at  her  request,  covenanted  to  hold  them  upon 
trained  for.  trust  for  her  for  life,  and  afterwards  for  himself  and  two  others; 
and  he  afterwards  reassigned  them  to  his  mother,  who  sub-let 
them  to  the  plaintiff,  and  the  mother  received  the  rents  from  the 
sub-lease  duiiiig  her  lifetime;  and  on  her  death  the  plaintiff,  in 
ignorance  of  the  vc;}\  nature  of  the  lessor's  title,  paid  the  rent  to 
her  executrix;  and  disputes  arose  between  the  persons  interested 

(1)  t)  Vos.  136.  (2)  lb. 

(3)   Oiinhir  (l.oril)  V.  hev^h,  1  Y.  ,t  0.  427  ;  vhlr  i^.  C.  p.  491,  arde. 
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under  the  settlement,  and  a  suit  was  instituted,  in  the  course  of     Part  il. 

which  the  defendant  was  declared  to  be  a  trustee  of  the  leaseholds      sect.  2. 

upon  the  trusts  of  the  settlement ;  and  the  defendant  subsequently 

brought   ejectment  against  the  plaintiff  and  failed  in   it,    but 

succeeded  in  a  replevin ;  and  the  plaintiff  then  filed  his  bill  for  a 

declaration  that  the  plaintiff  was  entitled  to  set  off  the  costs  due 

to  him  in  the  action  of  ejectment,  in  which  he  had  been  successful, 

against  the  defendant  in  Equity,  and  other  items,  against  rent  due 

from  him  to  the  defendant ;  the  bill  was  held  demurrable  for  want 

of  equity ;  and  Vice-Chancellor  Sir  R.  T.  Kindersley  said  the  effect 

of  the  plaintiff's  bill  was  to  insist  that  "  he  had  a  right  to  a  declara-  A  private 

~i.^  •  111/.  -11      debt  due  from 

tion  of  this  Court  that  a  private  debt  due  iroih  a  trustee  might  be  a  tvuatee  can- 
set  off  against  a  debt  owing  to  a  trustee  in  his  character  of  trustee,"  aLinat^a  debt 
a  proposition  which,  he  said,  was  totally  untenable  (1).  owing  to  a 

7.  Where  a  tenant  had  obtained  judgment  in  an  action  against  character  of 
his  landlord  for  excessive  distress  for  a  certain  sum,  and  the  land- 
lord subsequently  had  had  awarded  to  him  for  damages,  under  an 
arbitration  clause  in  the  lease,  a  larger  sum,  and  the  tenant  took 
proceedings  to  enforce  payment  on  the  judgment ;  upon  a  bill  by 

the  landlord  the  Court  refused  with  costs  an  injunction  to  restrain 
such  proceedings  on  the  ground  of  set-off  ('2). 

8.  A  bill  in  Equity  cannot  be  maintained  to  restrain  the  collec- 
tion of  an  execution  in  favour  of  the  assignee  of  an  insolvent 
debtor,  on  the  mere  ground  that  the  plaintiff  has  claims  against 
the  debtor  which  might  be  the  subject  of  set-off;  there  being  no 
averment  to  shew  that  the  plaintiff,  for  any  reason,  could  not  have 
availed  himself  of  his  right  of  set-off  in  the  action  in  flhich  the 
judgment  was  recovered  (3). 

9.  An  action  on  a  forthcoming  bond  was  enjoined  at  the  instance 
of  the  surety  therein,  on  the  ground  that  he  had  a  debt  of  larger 
amount  against  the  plaintiff,  and  that  the  latter  was  insolvent  (4). 

10.  Where  A.  borrowed  money  from  B.,  arising  from  the  sale  of 
his  wife's  real  estate,  and  gave  a  bond  therefor  payable  to  the  wife, 
and  on  the  husband's  death  the  wife  brought  a  suit  on  the  bond 

(1)   Pratt  V.  Keith,  33  L.  J.  (Oh.)  (3)  Wokott  v.  Jones,  4  Allen,  367 

528.  (Amr.) 

(•i)  Maw  V.   Dlyati,  7  Jur.  (N  S.)  (4)  McOlellan  v.  Kinnaird,  G  Gmtt. 

1300.  35:i  (Amr.) 
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Paet  II  against  A.,  who  filed  an  account  of  sets-off  consisting  of  the  deal- 
Sect.  2.  '  ings  of  B.  with  A.'s  firm,  and  alleged  an  agreement  that  such 
dealings  should  be  set-off  against  the  bond ;  and  this  plea  was 
waived,  and  judgment  had  for  the  plaintiff,  and  the  defendant  then 
filed  a  bill  praying  an  injunction  against  the  judgment;  it  was 
held,  that  if  the  defendant  had  any  defence  it  was  a  legal  one, 
which  having  failed  to  make,  with  no  excuse,  he  could  have  no 
relief  in  Equity.  And  this,  although  A.  was  also  B.'s  executor, 
and  in  that  capacity  was  not  a  party  to  the  previous  suit  (1). 


Sect.  3.  Mistake. 


Where  there        1.  Where  there  is  such  a  mistake  in  an  agreement  as  to  render 

takeln  an™^^"  ^^  ^^^  ^1^*1  void,  the  Court  will  Order  it  to  be  delivered  up  to  be 

agreement  as  cancelled.    And  where  P.,  in  August,  1861,  agreed  to  purchase  a 

null  and  void,  house  and  premises  of  L.,  supposing  that  he,  L.  was  seised,  in  fee, 

order  it  to  be  but  he  Subsequently  discovered  that  L.  possessed  only  an  agree- 

to^be'^cau-"^    ment  from  B.  for  a  lease  for  a  short  term,  of  which  five  years  and 

celled.  a  half  were  unexpired,  with  an  option  of  purchase ;  and  P.  agreed 

to  purchase,  for  £2500,  "the  benefit  of  L.'s  agreement  with  his 

lessor,"  and  he  covenanted  to  perform  all  L.'s  covenants  in  the 

agreement  for  a  lease,  and  L.  admitted  that  this  contract  was 

erroneous ;  and  it  was  subsequently  discovered  that  B.  had  not  a 

freehold  title  to  more  than  three-fourths  of  the  property,  and  P. 

consequently  refused  to  complete  his  purchase ;  and  L.  brought  an 

action  against  P,  to  recover  £500,  the  declaration  stating  that  the 

plaintiff  in  the  action  sought  to  recover  £500  only  under  the  first 

count,  £2500  having  been  inserted  in  the  agreement  by  mistake 

for  £500 ;  and  P.  thereupon  instituted  a  suit  in  Equity  to  have  the 

agreement  set  aside  and  the  action  stayed ;  Lord  Justices  Knight 

Bruce  and  Turner  held,  affirming  a  decision  of  Sir  J.  Stuart,  that 

the  mistake  in  the  agreement  rendered  it  void,  and  ordered  the 

defendant  to  pay  the  costs  of  the  suit  and  action  (2). 

(1)  Perkins  v.  Clements,  1  P.  &  H.  (2)  Price  v.  Ley,  9  Jur.  (N.  S.)  295  ; 

(Va.)  141.  11  W.  R.  475. 
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Sect.  4.  Fraud — Misrepresentation.  Pakt  il. 

Chapter  IV. 


1.  Upon  an  action  being  brought  by  an  architect  against  his 
employers  for  his  commission,  a  bill  was  filed  charging  the  defen- 
dant to  be  their  agent,  suggesting  fraud  on  the  part  of  the  archi- 
tect in  taking  gratuities  from  tradesmen,  &c.,  and  praying  an 
account  of  the  dealings  and  transactions  of  the  defendant  in  respect 
of  the  particular  works  on  which  he  had  been  engaged,  and  of  the 
sums  he  was  entitled  to  charge  as  commission,  and  an  injunction  to 
restrain  the  action ;  but  the  Court  dissolved  the  common  injunc- 
tion which  had  been  obtained  to  stay  proceedings  at  Law  in  the 
action,  on  the  ground  that  the  matter  was  as  fit  for  the  decision  of 
a  jury  as  for  that  of  a  Court  of  Equity,  and  that  the  Courts  of 
Equity  and  Common  Law  had  in  tliis  case  concurrent  jurisdiction ; 
and  that  the  Court  of  Common  Law  had  been  set  in  motion  in 
the  first  instance,  though,  probably,  this  case  was  most  fit  to  be 
the  subject  of  arbitration,  which  a  Court  of  Common  Law  could 
direct  if  it  thought  it  necessary.  But  Lord  Chief  Baron  Abinger 
agreed  that  if  the  bill  had  been  filed  in  the  first  instance,  and  the 
Court  had  obtained  jurisdiction  over  the  fund  and  the  account,  he 
should  have  prevented  the  defendant  bringing  his  action  after- 

ter wards ;  but  the  mere  existence  of  cross  demands  is  not  sufiicient  The  mere 

pxistsucs  of 

ground  to  restrain  an  action  already  commenced  on  an  account  cross  demands 

stated  (1).  fident'gmund 

2.  Where  the  owner  of  an  embarrassed  estate  had  executed  a  *°  restrain  an 

action  already 

bond  and  warrant  of  attorney  to  confess  judgment  thereon,  to  his  commenced 
sister,  with  the  intention  of  having  judgment  for  a  large  sum  stated. 
entered  in  her  name,  and  proceedings  taken  so  as  to  secure  to  him- 
self a  portion  of  the  rents  of  his  estate,  and  protect  them  from 
creditors  who  were  proceeding  to  get  into  possession  ;  and  a  judg- 
ment was  afterwards  entered  by  the  attorney  of  the  obligor,  the 
latter  retaining  the  bond  in  his  possession ;  but  no  further  proceed- 
ings were  taken  on  the  judgment,  as  the  creditors  succeeded  in 
extending  the  portion  of  the  property  sought  to  be  protected  from 
their  demands  ;  and  the  judgment  was  assigned,  and  the  assignee 
proceeded  at  Law  against  the  conusor,  an  injunction  for  want  of 

(1)  Noiris  V,  Day,  4  Y.  &  C.  475. 
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Pakt  II.     answer  having  been  obtained ;  on  a  motion  after  answer  to  continue 

Sect.  4.      '*,  the  Court  held,  that  although  the  attempt  was  ineffectual,  the 

transaction  was  such  a  fraudulent  contrivance  to  delay  creditors 

as  to  prevent  the  Court  from  interfering,  and  the  injunction  was 

dissolved  (1). 

3.  Where  defendant,  on  a  treaty  of  marriage  by  the  plaintiff 
M'ith  the  daughter  of  one  of  the  other  plaintiffs,  had  represented 
to  the  ageat  of  the  other  plaintiffs  that  there  was  no  such  demand 
as  that  sued  upon  existing,  the  Court  granted  an  injunction  to 
restrain  the  defendant  from  recovering  the  demand  (2). 

4.  Where  a  remainderman  in  tail  had  acquiesced  and  encouraged 
the  next  of  kin  in  remainder  for  life,  without  impeachment,  &c.,  to 
cut  timber  upon  leave  given  by  a  jointress,  the  remainderman  was 
restrained  by  a  perpetual  injunction  from  bringing  any  action  of 
waste  against  the  jointress  (3). 

5.  Where  a  plaintiff  having  been  induced  by  his  solicitor  to  exe- 
cute a  deed  as  absolute  purchaser  of  an  estate,  on  the  understanding 
that  he  was  acting  as  trustee  for  auother  person,  and  the  real  pur- 
chaser was  afterwards  induced  by  the  same  solicitor  to  execute  a 
mortgage  of  the  property  to  the  defendant ;  and  the  deed  contained 
a  fictitious  recital  of  an  agreement  for  a  loan  from  the  defendant  to 
the  plaintiff,  and  a  fictitious  receipt  of  the  mortgage  money  by  the 
Plaintiff  from  the  defendant ;  and  it  also  contained  a  covenant  on 
behalf  of  the  plaintiff  to  pay  the  mortgage  debt  to  the  defendant ; 
and  afterwards,  the  security  becoming  doubtful,  the  defendant 
pressed  the  plaintiff  for  payment  of  interest,  to  which  he  answered 
that  he  had  executed  the  deed  as  a  mere  trustee,  and  under  the 
impression  that  he  was  to  be  freed  from  all  pecuniary  liability ; 
and  thereupon  the  defendant  sued  the  plaintiff  on  his  covenant, 
and  the  plaintiff  filed  a  bill  for  an  injunction ;  and  it  turned  out 
that  the  plaintiff's  solicitor,  being  the  defendant's  debtor,  and 
pressed  by  the  defendant  for  further  security,  had  offered  the  defen- 
dant the  estate  of  his  client,  the  plaintiff,  as  a  security,  so  tliat  the 
plaintiff  was  a  necessary  party  to  the  mortgage,  the  solicitor  being 
the  real  borrower ;  although  the  plaiutifl'  had  beeu  guilty  of  a  mis- 

(1)  BuUmnn  v.  Eamsay,  Sau.  &  So.  (2)  ycvillc  \.  ]Vilkinsun,  1  Bro.  C. 

■150.  C.  543. 

(3)  Asloii  V.  Aston,  1  Vt's.  yen.  306. 
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representation  in  the  recitals  and  frame  of  the  mortgage  deed,  yet,     Paut  ii. 
as  the  defendant  had  been  equally  guilty  of  misrepresentation  (no      seot.  4. 
money  having  passed),  one  misrepresentation  might   be  set  off  one  misrcpre- 
against  the  other;  and  the  Court  held  that  plaintiff  was  entitled  to  ^^^;^||^\yf 
an  iniunclion  to  restrain  the  action  (1).  off  against 

another  by 
defendant,  and  plaintiif  entitled  (here)  to  restrain  an  aotlou  on  a  ooyenaiit. 

6.  A  solicitor  acting  on  behalf  of  both  parties  (himself  and  the  A  solicitor 

plaintiff)  who  prepares  a  conveyance,  in  this  case  a  lease  to  himself,  himself  and 

containing  an  absolute  covenant  for  title  on  the  part  of  the  vendor,  ^Qi^g  r".' 

when  he  knows,  or  must  be  taken  to  have  known,  that  his  title  was  stiained  pro- 

•11  1  ■      ^^  1  •    •  •        p  ceeding  on  an 

defective,  will  be  restrained  by  a  perpetual  injunction  from  proceed-  absolute  cove- 

ing  with  an  action  on  the  covenant.     Vice-Chancellor  Chatterton  iuserted  by 

said,  that  "  an  absolute  covenant  for  title  exposes  the  covenantor  to  '^T  T'*^ 

'  ^  actual  or  pou- 

an  action,  without  any  previous  disturbance  being  occasioned  to  the  structive 

1  .        ,  r  n  •  •  notice  of  a 

tenant ;  whereas  in  the  case  or  covenant  tor  quiet  enjoyment  the  defective 

tenant  must  be  actually  disturbed  before  he  can  bring  an  action.  '  ®' 
The  solicitor  must  have  known  that  he  had  no  right  to  ask  the 
plaintiff  to  enter  into  such  covenant ;  therefore,  on  the  question  of 
actual  fraud,  without  making  any  further  special  imputation  on  the 
defendant,  I  must  hold  that  he  was  guilty  of  fraud  by  reason  of 
concealment,  which  concealment  was  the  means  of  his  obtaining 
this  covenant.  This  alone  would,  in  my  opinion,  disentitle  the  de- 
fendant to  enforce  this  covenant."  As  to  the  fiduciary  relation,  he 
said :  "  The  relation  of  solicitor  and  client  carries  with  it  all  its  con- 
sequences, whether  it  arise  from  an  already  existing  relation,  or  be 
only  created  for  the  purpose  of  a  particular  transaction ;"  but  that 
"  if  the  relation  does  not  exist  previously,  and  is  first  established  in 
the  particular  transaction,  it  must  be  definitely  established,  and  is 
not  necessarily  to  be  inferred  "  (2). 

7.  Where,  by  misrepresentation,  an  Act  of  Assembly  (U.  S.)  had 
been  obtained,  whereby  lands  previously  sold  in  accordance  with  a 
former  Act  were  included  in  a  new  grant,  it  was  decreed  that  the 
second  grantee  should  release  such  land  to  the  State  by  deed, 
and  an  ejectment  against  the  claimant  under  the  first  Act  was 
enjoined  (3). 

(1)  Oreenfldd  v.  Edwards,  11  L.  T.  (2)  Williamsmi    v.     Moriarty,     19 

(N.  S.)  663.  W.  R.  818  (Ir.) 

(3)  The  State  v.  Peed,  4  Har.  &  M'Hen.  6  (Amr.) 
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Part  II.  8,  Where  A.  having  sued  B.  on  a  promissory  note,  it  appeared 
Seot.  4.  that  the  consideration  for  the  note  was  an  undertaking  on  the 
part  of  A.  that  G.  should  convey  land  to  B.,  which  A.  alleged  that 
C.  owned,  and  for  which,  on  the  conveyance  being  made,  B.  made 
to  A,  a  cash  payment"  in  addition  to  the  note,  fully  covering  the 
value  of  all  C.'s  interest  in  the  land — which  was  but  three-fifths  of 
what  A.  had  represented  it  to  be  ;  it  was  held  that  the  suit  should 
be  enjoined,  without  any  offer  on  the  part  of  B.  to  rescind  the 
sale  (1). 


Sect.  5.  Notice. 


A  party  em-  1.  Where  a  party  employed  the  same  solicitor  to  bring  an  action 
same  solicitor  foi'  ^n  alleged  debt  against  the  personal  representative  of  an  intes- 
debra^em-    *^^®  ^®  another  creditor  had  employed  to  obtain  the  usual  decree 

ployed  by       j^  a  creditor's  suit  asrainst  the  same  parties  :  the  Court  held,  that 

another  ...  . 

creditor  in  a    the  party  bringing  the  action  must  be  considered  as  having  received 

ministration,    notice  of  such  decree,  and  granted  an  injunction,  without  costs,  to 

tire'noticTof  ^^^strain  him  from  proceeding  with  his  action  (2). 

the  decree, 
and  his  action 
will  be  re- 
strained. 

Sect.  6.  Trusts. 

1.  In  Portugal  {King  of)  v.  Bussell  (3),  Vice-Chancellor  Sir 
J.  Stuart  held,  that  a  bill  stating  that  the  plaintiff  had  deposited 
moneys  as  security  against  a  disputed  claim,  on  trust  that  if  the 
claimant  should  within  one  month  bring  and  diligently  prosecute 
an  action,  then  to  satisfy  the  amount  recovered,  otherwise  on  trust 
for  the  plaintiff;  and  that  the  claimant  had  brought  the  action  and 
obtained  a  nominal  verdict,  with  leave  to  the  defendant  to  move  to 
set  aside  the  verdict,  which  was  afterwards  turned  into  a  special 
case,  not  yet  determined ;  and  stating  that  the  action  had  not  been 
duly  and  diligently  prosecuted  with  effect,  and  asking  for  return 
of  the  deposit,  was  not  demurrable  ;  the  Vice-Chancellor  said, 
that  "  upon  the  true  construction  of  the  declaration  of  trust  must 
depend  the  question  whether  the  plaintiff  or  the  defendant  is 

(1)   Warrm  v.    Carey,   5  Ind.  319  {'Z)  Olough  v.  French,  G  Jur.  036. 

(Amr.)  (3)  3  Giff.  287. 
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entitled  to  the  fund  in  its  entirety,  or  in  certain  proportions  ;"  and     Pakt  II. 
that  the  bill  was  one  to  which  a  demurrer  could  not  be  maintained.      g^cT.  6. 

2.  Trustees  of  money  for  an  unascertained  class  of  individuals 
cannot  be  called  upon  to  ascertain,  at  their  own  risk  and  expense, 
who  is  included  in  that  class ;  and,  therefore,  where  an  agent  of  a 
foreign  railway  company  deposited  with  the  plaintiffs,  who  were 
bankers  in  England,  certain  bonds  of  the  company,  and  a  sum  of 
£5000  to  guarantee  the  payment  of  the  interest  on  the  same  bonds, 
which  was  payable  at  the  plaintiff's  bank ;  and  in  case  of  non- 
payment of  the  interest  the  £5000  was  to  be  forfeited  and  divided 
among  the  bondholders,  and  the  interest  had  not  been  duly  paid ; 
one  who  claimed  to  be  an  unsatisfied  bondholder,  and  had  in  that  Anunsatisfied 
character  commenced  an  action  against  the  plaintiffs  for  part  of  the  restrained 
£5000,  was  restrained  by  Vice-Chaiicellor  Sir  W.  P.  "Wood  (1) ;  ^^l'^^l^'°^ 
and,  semhle,  the  trust  was  so  clear  in  its  creation  that  the  £5000  Law  to  recover 
might,  in  that  respect,  have  been  brought  into  Court  under  the  sum  deposited 

Trustee  Kelief  Act,  1847  (2).  unascerta'iiied' 

class  of  bondholders.    The  trustees  cannot  be  called  upon 
at  their  own  risk  to  ascertain  who  is  included  in  the  class. 


Sect.  7.  Partnership. 
1.  The  lien  of  the  representatives  of  a  deceased  partner,  in  The  lien  of 
respect  of  a  debt  due  by  the  partnership,  attaches  only  to  the  tafives  o7a^' 
specific  partnership  property  existing  at  the  date  of  the  dissolu-  'l'^<;^^^®'i 
tion,  and  does  not  extend  to  any  property  acquired  by  the  surviving  respect  of  a 
partner  after  the  dissolution  of  the  partnership  (3).     In  this  case  the  partner- 
a  bill  was  filed  by  the  executors  of  a  deceased  partner  to  restrain  oniy'to*tl^e^^ 

an  action  brought  against  the  executors  by  the  assiernees  in  bank-  ^P^f  fi"  P™- 
,    ,  J  n  perty  existm?; 

ruptcy  of  the  surviving  partner,  to  recover  all  that  the  plaintiffs,  at  the  date  of 

the  executors,  had  received  in  respect  of  the-  partnership  assets, 

under  a  deed  of  trust   assigning  all  the  partnership   assets  (to 

which  additions  had  been  made  in  continuing  the  business  after 

the  death  of  the  deceased  partner),  to  the  executors,  and  executed 

by  the  surviving  partner  for  the  purpose  of  enabling  the  executors 

(1)  Hankey  v.  Morlerj,  4  Jur.  (N.  S.)  (3)  Payn  v.  Eornby,  4  Jur.  (N.  S.) 
234.                                                             446  ;  27  L.  J.  (N.  S.)  689. 

(2)  lb. 
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BANKRUPTCY. 


Part  II. 

Ohapteb  IV. 

Sect.  7. 

A  separate 
creditor  of  one 
partner  can- 
not hold  the 
partnership 
effects  taken 
under  an  exe- 
cution for  Ilia 
separate  debt, 
against  the 
partnership 
creditors. 


to  pay  off  the  debt  due  to  their  testator,  aDd  accounts  were  directed 
by  the  decree  on  the  above  principle. 

2.  A  separate  creditor  of  one  partner  cannot  hold  the  partner- 
ship effects,  taken  under  an  execution,  for  his  separate  debt,  against 
the  partnership  creditors  (1) ;  such  a  creditor  has  no  right  against 
the  joint  property  farther  than  the  separate  interest  of  that  partner, 
viz.,  his  share  upon  a  division  of  the  surplus,  subject  to  the  ac- 
counts of  the  partnership  (2).  In  analogy  with  this  rule,  where  a 
creditor  of  a  firm  agreed  that  he  would  not  press  his  claims  at 
maturity  if  each  partner  would  give  his  own  indorsed  note  for  half 
the  amount ;  and  A.,  one  partner,  having  complied  with  the  con- 
dition, but  B.,  the  other,  not  having  done  so,  a  suit  was  brought 
against  the  firm ;  it  was  held,  that  A.  was  entitled  to  an  injunc- 
tion to  restrain  such  suit  until  his  note  should  be  delivered  up  to 
him  (3). 


Equity  will 
not  restrain 
proceedings 
upon  a  verdict 
obtained 
through 
defendant's 
neglect  to 
produce  his 
certificate. 


Sect.  8.  Bankrwptcy. 

1.  Equity  will  not  restrain  by  injunction  further  proceedings  at 
Law  upon  a  verdict  obtained  through  the  defendant's  neglect  to 
produce  his  certificate  in  evidence  (4). 

2.  In  Flower  v.  Herbert  (5)  an  injunction  was  granted  until  the 
hearing  of  the  cause  to  restrain  an  action  by  a  bankrupt  against 
the  assignees  under  his  commission,  upon  the  ground  of  his  long 
acquiescence  (a  year  and  a  half)  under  the  commission. 

3.  In  Ex  parte  Grant  (6)  an  injunction  was  granted  by  the 
Court  of  Bankruptcy  to  restrain  an  action  of  ejectment  brought 
by  a  bankrupt,  at  the  instigation  of  the  petitioning  creditor  and 
another  creditor,  to  recover  the  possession  of  premises  sold  under 
a  commission  acquiesced  in  for  seven  years.  And  in  Ex  parte 
Davy,  In  re  Chambers  (7)  it  was  held  that  the  Court  of  Bank- 
ruptcy had  jurisdiction  to  restrain  the  bankrupt  from  bringing 
actions  to  upset  his  commission  ;  and  after  twenty-two  years,  and 
acquiescence,  this  Court  would  have  restrained  the  bankrupt  from 

(1)  Taylor  v.  Fields,  4  Ves.  396.  (4)  Lingard  v.  HiVbertson,  1  Rose, 

(2)  lb.  459. 

(3)  Childs   V.  Ilvrr,   1   Clark,   432  (5)  2  Ves.  Sen.  326. 
(Amr.)                   ((i)  Buck.  90.  (7)  1  Mont.  &-  A.  283. 
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brinerins;  actions  against  purchasers  under  the  commission  ;  and  it     Part  II. 

°     ^  „  .        Chapteii  IV. 

was  further  held  that  this  Court  had  power  to  stay  any  action      Sect.  s. 

brought  by  the  bankrupt  in  any  Court  (1).  In  Ex  farte  Elliott  v. 
Jermyn  (2),  an  injunction,  which  was  afterwards  made  perpetual, 
was  granted  to  restrain  the  assignees  from  bringing  an  action  at 
Law  to  recover  £49  from  a  party  who,  by  consent  of  the  bankrupt, 
before  the  choice  of  assignees,  and  as  a  partial  indemnity  for  £78, 
which  he  had  paid  to  remove  a  distress  from  the  bankrupt's  pre- 
mises, had  retained  the  above  sum  of  £49,  which  was  produced  by 
a  sale  of  the  bankrupt's  goods. 

4.  Lord  Chancellor  Clare  said,  in  Assignees  of  Gardiner  v. 
Shannon  (3),  that  he  should  always  restrain  an  action  brought  for 
a  dividend  as  contravening  the  bankrupt  laws.  He  said  :  "  Such 
actions,  I  know,  have  been  maintained ;  but  whatever  may  be  the 
decisions  of  Courts  of  Law  on  the  subject,  I  think  it  is  the  duty  of 
the  Great  Seal  not  to  permit  them.  The  administration  of  the 
effects  is  vested  ia  the  Great  Seal ;  and  the  creditor  coming  in  to 
prove  his  debts  submits  to  that  authority.  There  may,  indeed,  be 
a  case,  when  an  action  may  be  permitted :  for  instance,  if  it  were 
necessary  to  give  the  creditor  the  benefit  of  a  personal  remedy 
against  an  assignee  who  had  wasted  the  effects ;  but  then  it  must  be 
under  the  control  of  the  Court."  "Where,  on  a  general  construction 
of  a  deed  of  inspectorship,  it  was  held  that  the  intention  of  the 
parties  was  to  deal  with  each  other  as  if  the  matter  were  in  bank- 
ruptcy, and  a  creditor  who  held  a  policy  proved  for  and  received 
dividends  on  his  whole  debt  and  retained  his  policy,  Vice-Chan- 
cellor  Sir  E.  T.  Kindersley  held  that  he  was  not  entitled  to  do  so, 
and  that  he  could  not  be  allowed  to  sue  the  debtor  for  breach  of 
covenant  in  not  paying  further  premiums,  and  granted  a  perpetual 
injunction  to  restrain  an  action  on  the  policy  (4).  The  Vice-Chan- 
cellor said,  that  "  having  a  security  which  was  of  no  value,  the 
defendant  made  his  election  to  prove  for  the  whole  debt,  and 
having  done  this,  his  security,  had  it  been  of  any  value,  would  have 
been  the  property  of  the  other  creditors." 

(1)  1  Mont.  &  A.  290.  (3)  2  Sch.  &  Lef.  229. 

(2)  3  Mont.  &  A.  110,  664  ;  3  Dea.  (4)  Emgsford  v.  Swinford,  4  Drew. 
343;  2  Dea.  179.                                        705. 
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Chapter  IV.  SECT.  9.    Wills. 


The  Court  1.  A  bill  being  filed  by  a  devisee  of  lands  who  was  in  possession, 

an  actlon'of    ^^^  *^^  purpose  of  establishing  a  copy  of  a  will  which  had  been 

ejectment  abstracted,  against  the  defendant,  the  heir  at  law,  but  raising  no 
against,  or  .         i  .      .  . 

disturbing,  a  case  implicating  the  heir  in  the  abstraction,  was  retained  for  a 

whose  favour  year ;  and  the  result  of  an  action,  in  which  the  copy  of  the  will  had 

been  gTveCin '^^^-'^  received  in  evidence,  having  been  in  favour  of  the  plaintiff, 

■which  a  copy  i]xe  Court,  by  its  decree,  established  the  will  upon  and  according 

was  received    to  the  copy,  and  restrained  the  defendant  from  bringing  any  eject- 

and  the  will    ment.  Or  disturbing  the  plaintiff  in  the  enjoyment  of  the  lands 

Te"?/*"'   devised  to  him  (1). 

established  

by  this  Coiurt. 

Sect.  10.  Interpleader. 
The  Inter-  1.  The  Interpleader  Act,  1  &  2  WiU.  4,  c.  58,  and  the  1  &  2 

&o'!fappiy° '  Vict.  c.  45  ("An  Act  to  extend  the  Jurisdiction  of  the  Judges  of 
the^  "^^^^-t  the  Superior  Courts  of  Common  Law  "),  apply  only  to  those  cases 
claims  depend  where  the  Opposite  claims  of  both  parties  depend  on  legal  rights, 
rights,  and  and  not  On  matters  peculiarly  of  equitable  jurisdiction.  And  where 
wiU  restrain  ^^  Order  had  been  granted  by  a  Common  Law  judge  in  a  case 
proceedings  at  ^here  One  of  the  claimants  had  an  equitable  demand  as  mortgagree, 

Law  directed  _  ^  _  no' 

by  a  Common  that  is  to  say,  claiming  under  a  deed  assigning  a  ship  then  on  a 
where  one  of  voyage,  and  cargo,  &c.,  by  way  of  security  for  moneys ;  and  the  assign- 
has  an  Mu?t-  I'^snt  had  been  produced  to  the  proper  officer  of  the  port  of  London, 

able  demand  ^^d  registered,  but  was  not  indorsed  on  her  register,  the  ship  beinar 
as  mortgagee.  ... 

on  her  voyage  ;  the  sheriff  of  Surrey  having  seized  the  ship  and 

cargo  under  a  writ  of  execution  sued  out  of  the  Queen's  Bench  by 

H.,  one  of  the  defendants,  a  judgment  creditor  of  the  owner  of  the 

ship,  an  injunction  \vas  granted  at  his  suit  to  restrain  proceedings 

in  an  issue  at  Law  directed  by  a  judge  of  the  Court  of  Queen's 

Bench  under  the  order  of  interpleader  (2). 

Though  the  2.  In  a  case  of  interpleader,  though  the  claim  of  the  principal 

priidpalde-    defendant  is  legal,  and  the   claims  of  the  other   defendant   are 

fendant  are  legal,  if  the  claims  of  the  other  defendant  are  equitable  only,  and  derived  from 
tlie  principal  defendant,  yet  the  Court  will  restrain  legal  proceedings  on  an  interpleader  bill. 


(1)  Davies  v.  Kuans,  4  Do  G.  &  Siii.  (2)  Langton  v.  Ilortun,  3  Beav.  464  ; 

440.  vale  S.  C.  p.  414,  inile. 
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derived  from  him,  and  equitable  only,  and  do  not  extend  to  the     Paet  il. 

^  ...  ,     •    •        Chaptek  IV. 

whole  amount  recovered  at  Law,  yet  an  mjunction  restraining     seot.  lO. 


legal  proceedings  may  be  obtained  on  an  interpleader  bill  (1). 

3.  Where  one  of  the  defendants  to  a  bill  of  interpleader  is  The  Court 

.  T-  •Will  ou  a  bill 

suing  the  plaintiff  in  Equity  and  another  is  suing  him  at  Ijaw,  of  inter- 
the  Court  will  grant  an  injunction  to  restrain  the  suit  in  Equity  as  ^trTin  a  suit 
well  as  the  action  at  Law  (2).  in  Equity  by  one  defendant  and  an  action  by  another. 

4.  Where  two   parties  claimed  a  real  estate   under   different  The  Court 

.       ,     J  will  on  bill  of 
wills,  the  validity  of  which  were  in  controversy,  and  an  action  had  interpleader 

been  brought  against  the  tenant  by  one  of  the  claimants ;  upon  his  and^payment 

filing  a  bill  of  interpleader  against  both  claimants  he  obtained  an  of  rent  into 

injunction  on  bringing  his  rent  into  Court ;  and  the  Court  after-  strain  an 

wards  directed  an  issue  to  determine  the  rights  of  the  defendants,  of  two 

and  continued  the  injunction  on  the  tenant  continuing  to  pay  his  claimants. 

rent  into  Court  (3). 

5.  Where  one  of  the  defendants  to  a  bill  of  interpleader  insists 
that  the  effect  of  some  act  of  the  plaintiff  is  to  deprive  him,  as 
against  that  defendant,  of  the  right,  which  he  would  otherwise 
have,  to  treat  the  case  as  one  of  interpleader,  the  Court  will  not, 
on  that  account,  refuse  an  injunction,  unless  it  be  satisfied  either 
that  the  act  relied  on  has  the  effect  which  the  defendant  attributes 
to  it,  or  at  least  the  question  whether  it  has  that  effect  or  not  is  a 
real  and  substantial  question  to  be  tried ;  and,  therefore,  where  a 
tenant  filed  a  bill  of  interpleader  against  two  sets  of  persons  who 
claimed  to  be  respectively  devisees  and  co-heirs  of  his  original  land- 
lord, and  injunction  was  granted  by  the  Master  of  the  Rolls,  Lord 
Langdale  (whose  decision  was  affirmed  by  Lord  Cottingham),  to 
stay  proceedings  at  Law  by  one  of  the  parties  for  the  recovery  of 
rent,  on  payment  of  the  rent  due  into  Court,  although  it  appeared 
that  the  plaintiff  had,  by  a  memorandum  in  writing,  acknowledged 
the  title  of  that  party,  and  paid  rent  to  him  for  nearly  two  years 
after  the  original  landlord's  death,  such  acknowledgment  and  pay- 
ment appearing  to  have  been  made  in  ignorance  of  his  title  being 
disputed  (4).  But  although  a  stakeholder  who  has  entered  into  a 
new  contract,  binding  at  law,  with  one  of  the  rival  claimants  of  the 

(1)  Hamilton  y.  Marhs,  5  De  Gr.  &  (2)  CmwfordY.  Fis'her,lG^\mAl%. 

Sm.  638.  (3)  Townley  v.  Dears,  3  Beav.  213. 

(4)  Jew  Y.  Wood,  1  Cr.  &  P.  185  ;  3  Beav.  579. 


claims. 
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Part  II.      same  demand,  cannot  maintain  an  interpleader  suit ;  yet  if  such 
Chaptee  IV.  ,      .       1  . 

Seot.  10.     contract  was  obtained  by  misrepresentation  tbe  Court  will  grant 

an  injunction  to  restrain  actions  commenced  against  him  by  both 

claimants.     And  where  a  bank  deposit  receipt  to  M,  had  been 

obtained  by  a  misrepresentation  that  E.  (one  of  the  two  original 

depositors  of  the  money,  M.  being  the  other)  was  a  widow,  it  was 

held  that  the  bank  was  entitled  to  an  injunction  to  stay  actions 

brought  separately  by  the  husband  of  E.  and  by  M.,  against  the 

bank  for  the  money  (1). 

To  support  an      6.  In  order  to  support  an  interpleader  suit  there  must  be  con- 
interpleader      n-     ■  1    •  mi         <. 
suit  there        Hicting  claims,     iherfitore,  where  a  reversion  subject  to  a  lease 

tUctin/ '"'""  ^o^  years  was  devised,  and  the  heir  at  law  of  the  testator  did  not 
claim  the  rent,  although  there  was  a  question  whether  the  devise 
was  not  void  for  remoteness,  a  petition  of  interpleader  by  the 
tenant  was  dismissed  with  costs  as  against  the  heir  at  law.  But 
in  the  same  case,  A.,  and  B.  a  married  woman,  and  her  husband  C, 
being  entitled  to  the  reversion  and  rent  reserved  by  the  lease,  A.'8 
title  being  to  one  moiety ;  but  a  question  had  arisen  between  B. 
and  C.  on  a  settlement,  whether  B.  was  entitled  to  the  other 
moiety  to  her  separate  use,  and  A.,  B.,  and  C,  had  brought  an 
ejectment  for  nonpayment  of  rent,  upon  the  lessee  filing  the  above- 
named  petition  of  interpleader ;  it  was  held,  that  the  petition 
should  be  dismissed  as  against  A.  ;  and  semble,  if  several  are 
entitled  to  the  rent,  and  all  concur  in  demanding  it,  though  there 
be  conflicting  claims  between  them,  the  tenant  cannot  maintain  an 
interpleader  suit  (2). 

7.  A  judgment  had  been  obtained  by  A.  against  the  plaintiffs, 
who  on  the  same  day  had  received  notice  that  A.  had  assigned  his 
debt  to  B.  A  short  time  afterwards  the  plaintiffs  were  served  with 
an  attachment  issuing  out  of  the  Lord  Mayor's  Court,  at  the  suit 
of  C,  attaching  all  moneys  of  A.  in  their  hands.  The  plaintiffs 
informed  B.  of  the  proceedings,  but  he  refused  to  give  any 
guarantie,  and  left  the  plaintiffs  to  take  their  own  course,  and 
judgment  was  obtained  against  them  as  garnishees.  The  plaintiffs 
thereupon  filed  a  bill  of  interpleader  against  the  several  parties,  to 
which  A.  and  B.  demurred ;  but  Vice-Chancellor  Sir  W.  P.  Wood 
overruled  the  demurrer,  and  held  that  although  the  attachment  in 
(I)  Costello  V.  Martin,  1  Ir.  K.  Kq.  50.     (2)  ElliUt  v.  Kempston,  15  Ir.  C'li.  Eep.  lliO. 
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the  Lord  Mayor's  Court  might  be  inoperative  while  the  judgment  Part  II. 
remained  unsatisfied,  the  plaintiffs  ought  not  to  be  put  to  expense  g^oT.  lO. 
in  defending  proceedings  in  which  they  had  no  interest ;  and  the 
Lord  Chancellor,  Lord  Westbury,  affirmed  the  decision,  and  held 
that  the  defendant  could  not  upon  demurrer,  upon  an  allegation  in 
the  bill  that  the  judgment  was  duly  recovered  against  the  garnishee 
in  the  Lord  Mayor's  Court,  contend  that  the  money  recovered  in  a 
superior  Court  of  Law  was  not  attachable  by  process  out  of  the 
Lord  Mayor's  Court  (1). 

8.  A  tenant  cannot  sustain  a  bill  of  interpleader  against  his  A  tenant 
landlord  unless  the  title  is  affected  by  some  act  done  by  the  landlord  a  Mil  of  inter- 
subsequently  to  the  1  ease  (2) .   And  where  mortgagees  by  deed,  by  the  Lllnst  hia 

direction  and  with  the  consent  of  W.,  demised,  and  W.,  in  exercise  landlord, 

unless  the  title 
of  a  power  contained  in  his  marriage  settlement  of  1829,  granted,  is  afiected  by 

demised,  and  confirmed,  a  messuage  at  a  yearly  rent ;  and  C,  the  the  landlord 
lessee,  covenanted  to  pay  the  rent  to  W.,  unless  it  should  be  ^^^^1]^™*'^ 
demanded  by  the  mortgagees ;  and  it  was  provided  that  until  the 
mortgagees  served  C.  with  notice  to  pay  the  rent  to  them,  the 
receipt  of  W.  should  be  a  good  discharge;  and  the  lease  gave 
notice  to  C.  of,  but  did  not  recite,  the  settlement ;  and  E.,  the 
surviving  trustee  of  the  settlement,  gave  notice  to  the  adminis- 
trator of  C.  not  to  pay  the  rent  to  any  person  except  himself;  and 
subsequently  thereto  W.  also  gave  the  administrator  notice  not  to 
pay  the  rent  (none  of  which  had  been  paid  since  1857)  to  E. ;  and 
W.  had  commenced  an  action  against  the  administrator,  and  E. 
threatened  to  do  the  same ;  whereupon  he  filed  a  bill  against  E. 
and  W.  praying  that  they  might  be  directed  to  interplead,  and  on 
a  former  occasion  the  arrears  of  rent  had  been  ordered  to  be  paid 
into  Court ;  the  Court  held  that  this  was  a  case  in  which  the 
tenant  was  not  entitled  to  maintain  a  bill  of  interpleader,  and 
directed  the  repayment  of  the  money  in  Court  to  the  adminis- 
trator (3). 

9.  Where  a  merchant  at  Nantes  had  contracted  with  a  London 
firm  for  a  supply  of  coal,  and  the  London  firm  had  contracted  with 
B.,  another  London  house,  to  supply  the  goods,  which  the  latter 

(I)  Nelson  v.  Barter,  10  Jiir.  (N.  S.)  (2)  Cook  v.  Rosslyn  {Earl),  1  Giff 

832;  33  L.  J.  (Ch.)  705.  167. 

(3)  lb. 
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Part  n.      did,  and  delivered  the  same  to  the  Nantes  merchant ;   and  the 
Sect.  10.  "  fii'Di  B-,  who  shipped  the  goods,  had  brought  an  action  for  the 
amount  against  the   Nantes  merchant   in   December,   and  had 
arrested  one  of  the  firm  who  was  then  in  London,  and  upon  putting 
in  bail  he  had  quitted  England,  and  with  his  partner  remained 
at  Nantes  until  after  the  action  was  tried ;  and  on  the  13th  of 
February  their  attorney,  by  inadvertence,  not  being  instructed  to 
defend  the  action,  a  verdict  was  taken  by  default ;  and  on  the 
16th  of  April  they  had  moved  for  a  new  trial,  which  was  refused, 
but  having  obtained  leave  to  file  an  interpleader  bill  against  the 
original  London  firm,  and  against  the  firm  B.,  which  brought  the 
action,  they  moved  for  an  injunction  to  restrain  the  plaintiffs  in 
the  action  from  issuing  execution   on   the  judgment,  and  from 
taking  out  of  the  Court  of  Queen's  Bench  the  amount  which  the 
Nantes  merchant  had  paid  in,  as  a  term  of  staying  execution; 
Lords  Justices  Knight  Bruce  and  Turner,  afSrming  a  decision 
of  the  Master  of  the  Kolls,  Sir  J.  Eomilly,  refused  the  injunction 
Laches  in        On  the  ground  that  the  time  which  had  been  allowed  to  elapse 
intefpLider"   before  filing  the  bill  was  a  bar  to  the  application  (1) ;  and,  fer  Lord 
IS  a  bar  to  the  Justice  Turner,  such  a  bill  will  not  lie,  beinar  in  the  nature  of  and 

application,  _  _  .  . 

substantially  a  bill  for  a  new  trial,  the  only  point  at  issue  being 

whether  the  plaintiff  was  a  debtor  at  law  to  B.,  which  it  had  been 

decided  at  'Law  that  he  was  (2). 

Courts  of  10.  Courts  of  Equity  and  Common  Law  have  concurrent  juris- 

ComiiKin  Law  •^i'^tion  in  interpleader,  but  a  Court  of  Equity,  if  first  resorted  to, 

have  con-        ^j^  ^ot  refuse  to  entertain  a  bill  of  interpleader,  although  a  Court 

current  juna-  .  .  . 

diction  in        of  Law  might  be  resorted  to  on  the  facts  stated  in  the  bill.    And 

But^a  Court  of  where  S.  &  Co.  of  Calcutta.,  in  February,  1856,  had  consigned 

resorted^'^*     merchandize  to  S.  W.  &  Co.,  their  London  correspondents,  and 

to  will  not       drew  bills  of  exchange  upon  them  for  the  amount,  and  the  Oriental 

refuse  to  ^  .        i  ,  . 

entertain  a      Bank  agents  at  Calcutta  negotiated  the  bills  of  exchange  upon  the 

pleader.     "    Same,  and  the  bills  of  lading  being  indorsed  to  them,  and  also 

upon  having  letters  of  hypothecation  executed  by  S.  &  Co.  to  the 

effect  that  they  should  on  default  being  made  in  payment  at 

maturity  sell  the  goods,  and  apply  the  proceeds  in  payment  of 

the  bills  of  exchange  and  costs  and  charges,  the  balance,  if  any, 

to  be  placed  against  other  bills  which  might  be  in  the  hands  of  the 

(1)  Larabrie  v.  Brown,  1  Do  G.  &  J.  204  ;  26  L.  J.  (Ch.)  Co5.  (2)  lb. 
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bank,  or  otherwise  to  be  at  the  disposal  of  S.  &  Co.;  and  in  PaktII. 
April,  1856,  S.  W.  &  Co.  had  become  bankrupt ;  and  in  July,  1856,  '^^Irv.  lO. 
the  bank  received  notice  from  C,  on  behalf  of  S.  &  Co.  of  Calcutta, 
not  to  deliver  to  S.  W.  &  Co.  goods  attached  to  the  bills,  or  docu- 
ments representing  them ;  and  the  bank  also,  in  July,  1856,  had 
received  notice  from  S.  W.  &  Co.  not  to  sell  any  produce  the 
documents  for  which  the  bank  held  as  security  for  payment  of 
bills  drawn  upon  S.  W.  &  Co.,  until  such  bills  had  reached  maturity, 
or  consent  given  for  the  sale  thereof,  and  the  bills  had  been  duly 
presented  by  the  bank  and  dishonoured ;  and  subsequently  thereto 
the  bank,  under  the  power  of  sale  given  to  them,  had  sold  the 
goods  and  paid  themselves  out  of  the  proceeds;  and  after  such 
sale  and  payment  there  remained  in  their  hands  a  balance,  which 
payment  was  claimed  by  S.  &  C,  and  by  the  assignees  of  S.  W.  & 
Co.,  and  proceedings  at  Law  had  been  commenced  or  threatened 
by  each  party ;  upon  a  bill  filed  by  the  Oriental  Bank,  praying 
that  the  claimant  of  the  fund  might  be  directed  to  interplead,  to 
which  S.  &  Co.  demurred,  on  the  ground  that  there  being  an 
actual  contract  between  the  bank  and  S.  &  Co.  the  case  was  not 
one  for  interpleader  ;  Vice-Chancellor  Sir  J.  Stuart  held,  that  the 
fund  being  liable  to  a  claim  on  the  part  of  the  assignees  of  S.  W 
&  Co.,  arising  from  the  transactions  and  acts  of  S.  &  Co.  with  tlie 
bankrupts,  this  was  a  case  of  interpleader,  and  overruled  the 
demurrer  (1).  But  in  Myers  v.  United,  &c.,  Guarantee  Life  Assurance 
Compavy  (2),  where  alter  an  award  in  an  action  by  depositees  of  a 
policy  against  an  insurance  company  the  company  received  notice 
of  an  assignment  by  the  plaintiffs  of  all  their  property,  together 
with  a  demand  by  the  assignees  for  payment  of  the  money 
recovered  in  the  action  ;  Lord  Justice  Turner  said  he  very  much 
doubted  whether  this  was  properly  a  case  for  interpleader,  since 
he  thought  the  money  might  have  been  safely  paid  to  Messrs.  A. 
&  P.  as  the  attorneys  in  the  action ;  that  the  money  was,  however, 
paid  into  Court,  and  that  the  suit  might  be  said  to  have  been  adopted 
by  all  parties,  and  that  it  was  then  too  late  to  take  that  objection ; 
that  he  thought,  therefore,  the  plaintiffs  in  that  suit  should  have 
their  costs. 

(1)  Oriental  BariJe  Corporation  v.  Nicholson,  Same  v.  Oalrov),  3  Jur.  (N.  S.)  857. 
(2)  7  De  G.  M.  &  G.  112. 

4  G 
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Part  II.  1 1.  Where  a  life  insurance  company  had  received  notice  of  an 
Seot.  10.  assignment  by  an  insurer  of  a  policy  which  the  company  had 
granted,  and  the  insurer  afterwards  became  insolvent;  and  soon 
after  the  death  of  the  person  whose  life  was  insured  the  assignee 
for  value  applied  for  payment  of  the  sum  due  upon  the  policy,  and 
the  company  inquired  of  the  provisional  assignee  of  the  insolvent 
whether  he  would  consent  to  payment  being  made  to  the  assignee 
for  value ;  and  the  provisional  assignee  said  he  could  not  give  such 
consent,  but  that  it  must  be  sought  for  from  the  Court  of  Insolvent 
Debtors ;  and  the  insolvent  himself  gave  notice  to  the  company  not 
to  pay  over  the  policy  moneys  to  his  assignee  for  value,  on  the 
ground  that  the  debt  for  which  it  was  assigned  as  a  security  was 
satisfied;  and  in  the  meantime  an  action  was  brought  upon  the 
policy  by  the  assignee  for  value  in  the  name  of  the  insolvent 
against  the  company ;  the  Court  held,  that  it  was  not  a  case  in 
which  the  company  was  entitled  to  file  a  bill  of  interpleader  against 
the  plaintiff  in  the  action,  the  insolvent,  and  his  provisional 
assignee ;  the  insolvent  having  no  title,  and  the  title  of  his  provi- 
sional assignee  being  subordinate  to  that  of  the  assignee  for  value  (1) ; 
overruling  the  case  of  Fenn  v.  Edmonds  (2),  which  was  a  case 
where  an  insurance  company  was  held  entitled  to  file  a  bill  of 
interpleader  against  the  plaintiff  (assignee  of  the  policy)  in  an 
action  on  the  policy,  in  the  name  of  the  assignor  (who  after  the 
assignment  had  become  bankrupt),  and  against  the  company  and 
the  bankrupt's  assignees  in  bankruptcy. 

12.  Where  under  a  fi.  fa.  obtained  by  A.  in  Chancery  the  goods  of 
B.  were  seized  by  the  sheriff,  and  advertised  for  sale,  and  B.  then 
became  bankrupt,  and  thereupon  the  sheriff  received  notice  from 
the  official  assignee  in  the  bankruptcy  of  tlie  adjudication,  and  not  to 
remove  or  sell  the  goods ;  and  shortly  afterwards  the  sheriff  was 
ordered  to  make  a  return  to  the  writ,  and  accordingly  the  sale  took 
place;  and  subsequently  the  sheriff  filed  an  interpleader  bill 
against  A.,  the  execution  creditor,  and  the  assignee  in  bankruptcy, 
alleging  that  both  were  threatening  proceedings  against  him  for 
the  amount ;  Vice-Chancellor  Sir  J.  Stuart  held  that  the  sheriff 
was  entitled  to  file  in  Equity  a  bill  of  interpleader  against  the 
assignee  and  the  execution  creditor,  and  that  the  assignee  was,  on 
(1)  Desboroiigh  v.  l/ariis,  5  Po  O.  M.  it  G.  -I.^fi.  (2)  ,5  Plare,  .T14. 
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interpleader,  entitled  to  the  proceeds  of  the  sale,  and  that  the     Pabt  II. 
sheriff  was  entitled  to  his  costs  (1).      But  in  Balton  v.  Furness  (2)     SEOT.'io. 
it  was  held  that  a  sheriff  who  has  seized  goods  under  a  fi.fa.  issuing 
out  of  Chancery,  which  are  claimed  by  a  third  party,  cannot  file  a 
bill  of  interpleader  until  he  has  given  notice  to  the  judgment 
creditor  of  the  adverse  cl.aims  to  the  goods  seised. 


Sect.  11.  Discovery,  Bill  of,  in  aid  of  Action  at  Laiv. 

1.  The  Court  will  not  allow  a  contest  on  affidavits  on  a  motion  The  Couit 
for  an  injunction  to  restrain  an  action  until  the  defendant  has  a  contest  on 
given  the  full  discovery  required  of  him  for  the  purpose  of  deter-  ^^^o^tion  for^ 
mining  whether  the  plaintiff  in  Equity  should  have  a  discovery  or  an  injunction 

„        ,  ,.,.,.  -11  1      *°  restrain  an 

not ;  the  fact  being  admitted  in  this  case  on  the  one  side  that  the  action  until 
plaintiffs  knew  nothing  at  all  about  the  matter,  that  ignorance  j^^g  given 
inducing  them  to  come  to  the  Court  for  discovery ;  and  on  the  discovery. 
other  side  the  defendant  must  have  known  all  the  facts ;  and  the 

15  &  16  Vict.  c.  86,  s.  58,  has  not  put  an  end  to  the  right  to  a 
discovery  in  aid  of  the  defence  to  an  action  at  Law ;  and  it  was  not 
intended  by  the  Legislature  that  the  plaintiff's  right  to  a  discovery 
was  a  matter  to  be  determined  on  affidavit  on  the  motion  for  the 
injunction  to  restrain  the  action  until  discovery  (3). 

2.  If  a  defendant  fail  in  proving  a  material  fact  at  Law,  of  which  A  defendant 

he  afterwards  obtains  a  discovery  from  the  adverse  party  in  Equity,  in  Irving  \ 

it  is  a  ground  for  granting  an  injunction,  though  he  would  not  be  ™^terial  fact 

permitted  to  prove  the  fact  by  any  other  witnesses  whom  he  could  whioli  he 
,  ■      1     .  T         /A\  afterwards 

have  examined  at  Law  (4).  obtains  a  dis- 

covery from 
(1)  Child  V.  Mann,  L.  R.  3  Eq.  806 ;  (2)"  35  Beav.  461.  tlie  adverse 

16  L.  T.  (N.  S.)  49.  (3)  Barris  v.  Collett,  26  Beav  222.   Equity?i3 

(4)  Hanltey  v.  Vernon,  2  Cox,  12.  entitled  to  an 

injunction. 


4  O  ?. 
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Part  II.      Sect.  12.  Actions — Proceedings  at  Law — Audita  querela — Verdicts 
ChavtekIV.  ^   ,  ^  _        ,, 
Judgments — Sentences — Interdicts. 

1.  Where  a  defendant  has  at  Law  an  equitable  defence,  he  is 
not  compelled  to  plead  it,  but  may  proceed  in  Equity  to  restrain 
the  plaintiff  from  his  action  (1). 

2.  A  bill  to  set  aside,  on  the  ground  of  fraudulent  representa- 
tion, an  order  in  an  action  at  Law  made  by  consent,  staying  the 
action  and  directing  the  payment  of  a  certain  sum  of  money  by 
the  defendant  to  the  plaintiff,  which  sum  the  plaintiff  afterwards 
accepted,  was  held  to  be  demurrable,  as  it  did  not  state  that  the 
plaintiff  was  ignorant  of  the  alleged  representation  being  fraudu- 
lent, not  only  at  the  time  of  the  order,  but  at  the  time  he  received 
the  money  (2).  And  it  appearing  that  a  second  action  had  been 
brought  by  the  plaintiff,  and  had  been  stayed  by  the  Court  of  Law, 
in  consequence  of  the  consent  order  made  in  the  first  action,  and 
that  the  plaintiff  had  taken  regular  proceedings  at  Law  to  set 
aside  the  order  staying  the  second  action,  but  that  that  order  had 
been  sustained ;  this  Court  refused  to  aid  a  suit  in  Equity  brought 
by  the  plaintiff,  by  giving  him  leave  to  amend  upon  allowing  the 
demurrer  to  his  bill  (3). 

3.  Where  a  petition  was  filed  against  the  public  officer  and 
several  directors  of  a  joint  stock  bank,  who  all  resided  out  of  the 
jurisdiction,  for  a  discovery  in  aid  of  a  defence  to  an  action  at 
Law  by  the  public  officer  against  the  plaintiff,  and  for  an  injunction 
to  restrain  the  action  ;  the  Court  refused  the  injunction^  because 
the  directors  were  not  parties  to  the  record  at  Law,  and  an  ad- 
mission by  them  would  not  be  evidence  against  the  plaintiff  at 
Law  (4).  But,  semhle,  the  residence  of  the  directors  abroad,  and 
the  want  of  power  to  compel  a  discovery  from  them,  would  be 
sufScient  ground  for  refusing  the  injunction  (5). 

The  Court  4.  The  Court  will  restrain  an  action  brought  after  the  decree 

rotion  after"    upon  the  subject  matter  referred  to  the  Master,  and  pending  the 
a  decree  upon  proceedings  in  his  office  (6). 

matter  qn  xingsford  v.  Swinford,  5  Jur.  (3)  lb. 

rciGrrGcl  \  y  ^  t/ 

(N.  S.)  '-'il  ;   Gonipurtz  v.  Puohy,  4  (4)  Hendrie  v.  Thompson,  I  Ir.  Cli. 

Drew.  448.  Eep.  278. 

(2)  Dunn  v.  Cox,  11  Hare,  61.  (5)  lb. 

(6)  Fnink  v.  Basnelt,  2  My.  i-  K.  618. 
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5.  In  Drummond  t.  Piaou  (1)  a  special  injunction  was  granted,     Part  II. 

Chapter  IV 
under  the  circumstances,  to  stay  process  of  outlawry  and  all  farther     ggoT.  12. 

proceedings  at  Law  against  tlie  plaintiff;  plaintiff  in  Equity  to  ^^  jniunotion 

give  iudsrment  in  the  action,  with  stay  of  execution,  to  be  dealt  granted  (here) 
°         •*      ''  ,       1  /.        1 .  *°  ^*^y  process 

with  as  the  Court  should  thereafter  direct.  of  outlawry. 

6.  Where  A.  and  B.  had  jointly  confessed  a  judgment  to  C.  for  The  Court 
£400,  and  afterwards  had  filed  a  bill  against  him  to  set  it  aside  as  proceedings 
unfairly  obtained,  and  for  an  injunction,  and  in  the  meantime  0.  °°e^e?J'to  be 
having  got  an  order  for  time,  the  injunction  issued  of  course ;  but  relieved  from 
on  putting  in  his  answer,  he  moved  to  dissolve  the  injunction,  and  on  the  giound 
being  told  it  was  dissolved,  he  took  B.  in  execution  upon  the  ^0^  custod^f.^ 
judgment,  but  being  afterwards  informed  that  the  plaintiff,  by 

filing  exceptions  to  his  answer,  had  continued  the  injunction,  he 
immediately  discharged  B.  out  of  custody.  The  judgment  being 
joint,  it  was  insisted  that  the  discharge  of  one  from  the  execution 
operated  at  Law  as  a  discharge  of  both ;  and  therefore  A.  and  B. 
brought  an  audita  querela  in  the  King's  Bench  to  be  relieved 
against  the  judgment  upon  the  ground  of  such  discharge  ;  but  on 
a  bill  filed  by  C.  the  Court  decreed  him  the  whole  £400,  with  his 
costs  both  at  Law  and  in  Equity,  and  ordered  a  perpetual  injunc- 
tion to  stay  all  proceedings  on  the  audita  querela  (2). 

7.  After  five  several  trials  at  bar,  in  actions  of  ejectment  by  the  Tlie  Court  will 
plaintiff  at  Law,  and  the  verdicts  all  the  same  way  for  the  plaintiff  oeedi'ngs^t"" 
in  Equity,  the  Court  of  Chancery  will  grant  a  perpetual  injunc-  Law  in  eject- 
tion  to  restrain  all  further  proceedings  at  Law  by  the  plaintiff  at  ^^°  t'ial" 

-f  ,„>  with  verdicts 

JLaw  {6).  for  the  plain- 

8.  After  judgment  suffered  by  default,  the  plaintiff  at  Law  pro-  ^^^"^  ^"l^'^- 
ceeding  to  assess  damages  under  a  writ  of  inquiry,  an  iujunction 

will  not  be  extended  to  stay  trial  (4). 

9.  The  prosecution  of  an  action  by  surveyors  against  a  railway  injunction 

company  for  a  large  balance  was  not  restrained  in  a  case  where  '^^^"^^'^  *° 

the  bill  filed  by  the  company  sought  a  discovery  as  to  documents  ™S3  in  an 

action,  though 
plaintiff  sought  discovery,  there  having  been  delay. 


(1)  2  My.  &  K.  168.  Oh.  261 ;  Gilb.  Eq.  Eep.  2 ;  4  Bro.  P.  C. 

(2)  Gierke  v.  Moore,  i  Bro.  P.  C.  373  ;  et  vide  ante,  p.  1087,  pi.  37. 
723.  (4)  Miinteira   v.  Bannister,  3  L.  J. 

(3)  Bath  {Lord)  v.  Shenvin,  Prec.  (Ch.)  177. 
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Part  II.     in  order  for  the  defence,  but  the  iniunction  had  not  been  applied 
Chapter  IV.  j.        .,,  ,  ,.,./, 

Sect.  12.     lor  till  more  than  a  year  after  the  action  (1). 

The  Court  ^^-  ^°  injunction  will  be  granted  to  stay  an  action  at  Law  for 

■will  stay  an     damaeres  for  an  arrest  under  an  irregular  Avrit  of  ne  exeat  reano 

action  for  _  °  °  •' 

daraagesforan  issued  from  Chancery,  and  compensation  for  the  injury  done  will 
an  irregular  be  refused  at  the  same  time  by  the  Court,  or  ordered  only  on  a 
exeat°L7no.     V^^V^^'  case  being  made  therefor  (2). 

Commissioners  11.  In  Blundell  V.  Gladstone  (3)  the  Court,  upon  motion  by  the 
aminationof  plaintiff's  Solicitor  in  the  cause,  restrained  the  plaintiff's  corn- 
witnesses  re-    missioners  for  the  examination  of  witnesses  in  the  cause  from 

stramed  pro- 

eeeding  in  an  proceeding  in  an  action  for  their  fees,  as  such  commissioners, 
their  fees  on  against  the  solicitor ;  and  referred  it  to  the  Master  to  ascertain 
that^hey'are  ^^^t  was  due  to  them.    And  so,  in  Ambrose  v.  Dunmow  Union  (4), 

officers  of  the  Master  of  the  Rolls  observing  that  such  commissioners  were 
the  Court. 

officers  of  the  Court,  that  they  had  a  right  to  a  proper  remunera- 
tion, and  if  there  was  any  dispute  as  to  the  amount  it  must  be 
settled  by  the  Taxing  Master. 
The  Court  12.  Where  an  irregularity  has  been  committed  by  an  officer  of 

actioM  ™™  *'^®  Court  in  executing  its  process,  the  Court  will  not  permit  a 
against  party  to  proceed  in  an  action  at  Law  against  its  officer,  but  will 

Court  for         refer  it  to  the  Master  (and  now  to  Chambers),  in  a  proper  case,  to 
in  executing    settle  a  Compensation ;  and  where  the  officer  of  the  Court  omitted 
us  process,       ^^  bring  the  defendant  to  the  bar  within  the  time  required  by  the 
1  Will.  4,  c.  36,  5th  rule,  in  consequence  of  his  being  in  ill  health, 
the  Court,  from  the  circumstances,  it  appearing  impossible  to  make 
out  a  case  for  damages,  granted  a  motion,  with  costs,  for  an  in- 
junction to  stay  proceedings  in  an  action  brought  by  the  defendant 
against  the  officer  for  the  irregular  detention  (5). 
A  party  13.  Where  a  party  is  arrested  by  virtue  of  the  process  of  this 

irregular  pro-  Court,  whicli  turns  out  to  be  irregular,  he  may  apply  to  the  Court, 
Court  should  either  for  a  reference  to  the  Master  (and  now  to  Chambers)  to  settle 
apply  to  the  ^  proper  compensation,  or  for  liberty  to  bring  an  action.  And  there- 
reference  to  fore  where  the  plaintiff,  arrested  under  an  attachment  sued  out  by 
settle  com- 
Ijensation,  or 

for  liberty  to        (1)    South   Eastern   Bailw.  Co.  v.  (3)  9  Sim.  455;  e<  yjWe7«  re  TFeawr, 

bring  an  Martin,  1  H.  &  T.  69  ;   2  Ph.  758  ;      2  My.  &  Or.  441  ;  vide  S.  C.  p.  1231, 

vide  S.  C.  pp.  484,  901,  ante.  post, 

(■3)  Darley  v.    Nicholson,    2   D.   &  (4)8  Beav.  43. 

\Vai-.  86.  (5)  Chalie  v.  Pickering,  1  Keeu,  749. 
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the  defendant,  which  was  afterwards  set  aside  for  irregularity,      PabtII. 

.„„,..  •     i  ii       J   i'      1      J.      Chaiteu  IV. 

brought  an  action  for  false  imprisonment  against  the  aeiendauts,      8^^.  12. 


the  Court  restrained  the  action  and  referred  it  to  the  Master  to 
settle  a  proper  compensation  (1).  And  in  Phillips  v.  Worth  (il), 
where  defendants,  who  had  been  imprisoned  uader  an  attachment, 
which  was  afterwards  set  aside  for  irregularity,  commenced  actions 
against  the  plaintiffs  to  recover  damages  for  false  imprisonment, 
the  Court  stayed  the  actions  on  the  terms  of  the  plaintiffs  paying 
to  the  defendants  their  costs  at  Law,  and  of  their  application  to 
stay,  and  directed  a  reference  with  respect  to  a  proper  compensa- 
tion for  the  injury  which  the  defendants  had  suffered. 

14.  Where  an  action  at  Law  had  been  brought  by  a  creditor 
against  an  administrator,  and  the  defendant,  by  mistake  of  his 
attorney,  pleaded  a  false  plea,  and  a  verdict  was  given  for  the 
plaintiff,  though  the  merits  were  never  tried,  yet  Equity  would 
not  relieve  (3). 

15.  Prohibition  lies  not  to  an  inferior  court  after  the  defendant  Prohibitioa 
has  pleaded  there ;  for  by  pleading  the  defendant  submits  to  the  to  an  inferior 
jurisdiction ;  but  at  the  suit  of  the  king  prohibition  lies,  though  ^efen^rn^ha^a 
the  defendant  has  pleaded.     But  if  a  prohibition  has  been  granted  pleaded  there, 

1       /-<  -11  1  •/■    1  •  IV  1       •      1  1      nnless  at  the 

the  Court  will  grant  a  supersedeas,  it  there  is  an  affidavit  that  the  suit  of  the 
cause  arose  within  the  jurisdiction  (4).  ^' 

16.  In  Blacoe  v.  Wilkinson  (5)  the  Lord  Chancellor,  upon  the 
party  moving  declining  to  give  security  for  costs,  refused  an 
injunction  to  stay  trial  just  at  the  instant  of  the  trial  at  the 
assizes. 

17.  Where  A.,  being  seised  in  fee,  by  articles  previous  to  mar- 
riage agreed  within  six  months  to  convey  in  such  manner  that  he 
should  take  an  estate  for  life,  remainder  to  his  first,  &c.,  sons  in 
tail  male,  reversion  in  fee  in  himself;  and  the  marriage  took  effect, 
but  the  settlement  was  never  executed ;  and  A.  afterwards  con- 
fessed judgments,  which  were  entered  before  the  registration  of  the 
articles ;  and  on  his  death  B.,  who  was  the  only  issue  male,  took 
the  legal  fee,  and,  being  tenant  in  tail  in  equity,  reversion  in  fee, 

(1)  Brichndl  v.  Stamford,  1  Beay.  (3)  Stephenson  v.   Wilson,  2  Vern. 
368.                                                             825. 

(2)  2  Russ.  &  My.  633.  (4)  Anon.,  1  Vern.  301. 

(5)  13  Ves.  454. 
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Paet  II  levied  a  fine,  and  declared  the  uses  previous  to  marriage,  to  provide 
Seop.  12.  "  a  jointure,  and  for  the  issue  of  the  marriage,  subject  to  a  life  estate 
"  in  himself;  and  the  cognizee  of  the  judgments  revived  them  by  seire 
facias  against  B.,  who  had  no  defence  at  Law ;  and  B.  afterwards 
made  payments  on  account,  and  promised  to  pay  the  balance ;  on 
a  bill  by  B.,  and  the  other  parties  taking  an  interest  under  B.'s 
settlement,  to  restrain  the  judgment  creditor,  and  to  be  relieved 
against  them,  the  Court  held,  that  no  merger  took  place,  the  equit- 
able estate  tail  not  merging  by  accession  of  the  legal  fee,  and  that 
the  judgment  in  scire  facias  had  no  operation  (1).  And  upon  a 
case  stated,  to  obtain  tlie  opinion  of  the  Court  of  King's  Bench 
touching  the  construction  of  the  Eegistry  Act,  6  Ann.  c.  2,  the 
Court  held,  that  a  deed  of  marriage  settlement  limiting  lands  was 
a  valid  deed  in  respect  to  the  estates  therein  limited  against  the 
judgment  debts  of  the  settlor,  confessed  by  him  subsequent  to  the 
deed,  notwithstanding  the  non-registry  of  the  deed  previous  to  the 
confession  of  the  judgments  (2). 

18.  An  injunction  against  proceeding  at  Law  extends  to  prevent 
a  suit  against  the  sheriffs  for  not  paying  over  money  levied  in  the 
original  suit  before  the  injunction  issued  (3). 

19.  A  Court  of  Equity  has  jurisdiction  by  injunction  to  restrain 
further  breaches  of  a  covenant,  where  the  party,  covenantee,  has 
been  compelled  repeatedly  to  resort  to  Law  to  such  an  extent  as 
to  become  vexatious  (4). 

20.  Where  A.  and  B.  had  entered  into  a  contract,  and  a 
dispute  having  arisen,  B.  commenced  an  action  in  respect  of  a 
portion  of  the  contract ;  and  A.  filed  a  bill  for  specific  perform- 
ance, and  moved  to  restrain  the  action ;  the  Court  held,  that 
B.  could  not,  after  having  commenced  an  action  on  the  con- 
tract, set  up  in  Equity  the  defence  of  an  alleged  previous  waiver 
of  it  (5). 

21.  In  Causion  v.  City  Offices  Company  (Limited)  (6),  a  demurrer 
which  had  been  allowed  by  Vice-Chancellor  Sir  J.  Stuart,  for  want 

(1)  Browne  v.  Blake,  I  Moll.  368,  302  ;  2  Hov.  Sup.  to  Ves.  454 ;  et  vide 
620.  S.  C.  p.  83,  n.,  ante. 

(2)  lb.  (5)  Whitaker    v.    Fox,    13    L.    T. 

(3)  Bolt  V.  Stamoay,  2  Anstr.  556.  (N.  S.)  5h'8. 

(4)  Waters  v.    I'liylor,   2  V.  &  B.  (6)  12  Jur.  (N.S.)-J97;  14  W.  E.  999. 
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of  equity,  to  a  bill  filed  to  restrain  an  action  for  damages  brought  by     Part  U. 

Chapter  IV. 
the  equitable  owner  of  land,  under  a  contract  for  sale,  in  the  name     sect.  12. 

of  the  legal  owners  in  fee  simple,  was  overruled  by  Lords  Justices 

Knight  Bruce  and  Turner.     Lord  Justice  Turner  expressing  some 

doubt.      The  plaintiff  in  the  bill  alleged  that  the  want  of  repair  in 

the  premises  was  caused  by  works  carried  on  by  the  equitable 

owner  on  adjoining  premises ;  but  that  he,  the  plaintiff,  had  no 

defence  to  the  action,  because  it  was  commenced  in  the  name 

of  the  legal  owner. 

22.  If  a  defendant  in  an  action  pleads  an  equitable  plea,  he  can-  if  a  defendant 
not  come  for  an  injunction  to  restrain  the  action  upon  the  same  eq^table  plea 
ground  which  is  the  subject  of  the  plea,  provided  the  Court  of  Law  ^°e  oaimot°°' 
can  give  such  relief  as  a  Court  of  Equity  will  give  (1).     But  if  it  restrain  the 
cannot,  then  the  equitable  plea  is  no  bar  to  the  defendant  coming  to  same  ground, 
a  Court  of  Equity,  subject,  however,  to  the  costs  of  the  plea  being  ^f  ^aw  can 
controlled  by  the  Court  of  Equity  (2).     Prima  facie,  a  defendant,  f^'J^e/as  a'""*' 
by  pleading  an  equitable  plea,  thereby  makes  his  election  of  the  Comt  of 

.,,•,.,,■  ■         \         ■    /  ,         •,.    ,  ■  ,      ,        Equity;  but 

tribunal  in  which  his  case  is  to  be  tried  ;  but  11  the  case  is  such  that  if  it  cannot, 
the  Court  of  Law  cannot  give  full  relief,  then  his  having  pleaded  an  ^-^^  pieals^ ' 
equitable  plea  is  no  bar  to  his  coming  into  Equity.    And  where,  to  nobar  to  a 

^  '^  .  o  -1       J  )        suitinEqmty. 

an  action  by  B.  against  W.  for  damages  for  the  obstruction  of  his 
light  and  air,  by  increasing  the  height  of  a  party  wall  between  his 
premises  and  those  of  W.,  W.  pleaded,  by  way  of  equitable  plea,  an 
alleged  agreement  on  the  part  of  B.  to  allow  the  wall  to  be  raised 
on  the  terms  of  his  not  being  called  upon  by  W.  to  contribute 
to  the  expense,  according  to  the  Metropolitan  Building  Act,  under 
which  notice  of  the  contemplated  alteration  had  been  given,  and 
of  his  having  a  better  skylight  put  up  for  him  by  W. ;  on  a 
bill  filed  by  W.  for  specific  performance  of  the  agreement,  and 
motion  made  to  restrain  the  action,  Vice-Chancellor  Sir  E.  T. 
Kindersley  held,  that,  inasmuch  as  this  was  a  case  in  which  a 
Court  of  Law  could  not  give  relief  in  respect  of  the  agreement,  the 
equitable  plea  did  not  preclude  W.  from  coming  into  Equity ;  and 
that  W.  was  entitled  to  the  injunction  upon  certain  terms  (3). 

23.  Where  a  defendant  has  not,  within  a  reasonable  time,  put  in 

(1)   JVateiiow  v.  Bacon,  L.  E.  2  Eq.       (N.  S.)  614;  vide  S.  C.  p.  1045,  ante. 
514;    35  L.  J.   (Ch.)  643;    12   Jur.  (2)  lb. 

(3)  lb. 
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Part  II. 

Chaptee  IV, 

Sect.  12. 

The  assignee 
of  a  mort- 
gagee stands 
in  the  same 
position  as 
the  mort- 
gagee.   The 
mortgage 
debt  cannot 
be  severed 
from  the 
security,  and 
pending  a 
suit  to  redeem 
an  action  on 
a  collateral 
security  was 
restrained. 


his  answer  to  a  bill  charging  fraud  against  him,  he  cannot  resist  an 
injunction  to  restrain  him  from  proceeding  in  his  action  ( I), 

24.  The  assignee  of  a  mortgagee  cannot  stand  in  any  different 
character,  or  hold  any  different  position,  from  that  of  the  mortgagee 
himself ;  although,  as  in  this  case,  the  mortgagor  may  not  have 
been  a  party  to  the  assignment.  Every  mortgagor  has  the  right 
to  have  a  reconveyance  of  the  mortgaged  property  upon  payment 
of  the  money  due  upon  the  mortgage ;  and  the  mortgagee  is  charged 
with  the  duty  of  making  such  reconveyance  upon  such  payment 
being  made;  therefore,  where  a  mortgagee,  having,  besides  the 
property  mortgaged,  certain  promissory  notes  made  by  the  mort- 
gagor, as  collateral  security  for  his  debt,  transferred  the  mortgage 
without  assigning  the  collateral  securities  ;  on  a  motion  to  dissolve 
an  ex  jparte  injunction  which  had  been  granted  by  the  Supreme 
Court  (Equity  side)  of  New  South  Wales  to  restrain  a  mort- 
gagee from  proceeding  at  Law  upon  certain  promissory  notes 
pending  a  suit  by  the  mortgagor  to  redeem  and  settle  the  equities 
of  the  parties ;  the  Privy  Council  held,  without  finally  deciding 
the  question,  that  as  in  this  case  the  debt  and  security  had  been 
improperly  severed,  although  it  was  not  necessary  to  say  that  in 
no  case  could  the  mortgage  debt  be  severed  from  the  security  for 
that  debt,  nor  was  it  even  necessary  for  the  Privy  Council  to  say 
that,  in  this  particular  case,  the  debt  and  security  could  not  be 
severed,  yet  it  was  sufficient  if  there  were  a  question  upon  the  point 
proper  to  be  determined  upon  the  hearing  of  the  cause,  and  that  the 
injunction  in  the  Court  below  had  been  properly  granted  (2). 

25.  Although  in  Sewell  v.  Freeston  (3),  after  verdict  in  an  action 
upon  a  bill  filed,  suggesting  matter  in  the  defendant's  knowledge, 
which  the  plaintiff  could  not  prove  at  the  trial,  a  plea  of  verdict 
was  allowed ;  and  in  Taylor  v.  She^jaard  (4)  it  was  held  that  a 
bill  in  Equity  to  set  aside  a  verdict  was  not  sustainable  where  the 
facts  on  which  the  bill  was  founded,  though  discovered  since 
the  trial,  might  have  been  established  at  the  trial  upon  cross- 

(1)  Peninsular,  West  Indian,  and 
Southern  Banh  (^Limited')  v.  Darthez, 
14  W.  B.  454. 

(2)  Walker  v.  Jones,  L.  E.  1  P.  C. 
50;  vide  S.  C,  p.  200,  ante. 

(3)  1  Ch.  Oa.  65  (and  that  a  verdict 


might  at  one  time  have  been  pleaded 
to  a  bill  to  set  aside  the  verdict,  see 
also  Lee  v.  Bohs,  2  Ch.  Ca.  95 ;  Shuter 
V.  GilUard,  Ibid.  250 ;  Armsted  v. 
Parka;  Eep.  t.  Finch,  171.) 
(4)  1  Y.  &  C.  271. 
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examination ;  yet,  as  it  is  said  in  Williams  v.  Lee  (1),  there  are  eases     Paet  II. 
in  which  Equity  will  relieve  against  verdicts ;  as  where  the  plaintiff     sect.  12. 


knew  the  fact  of  his  own  knowledge  to  be  otherwise  than  what  the 
jury  found,  and  defendant  was  ignorant  of  it  at  the  trial ;  but 
where  a  defendant  submits  to  try  it  at  Law  first,  when  he  might  by 
bill  of  discovery  have  come  at  the  fact  from  plaintiff's  answer 
on  oath,  before  such  trial  was  had,  the  Court  will  not  always  relieve 
against  a  verdict ;  and  allowing  the  damages  to  be  excessive,  the 
defendant  at  Law  ought  to  have  applied  to  the  Court  where  the 
cause  was  tried,  and  moved  for  a  new  trial  on  that  account.  And  in 
an  Anonymous  Case  (2),  where  upon  a  bill  to  be  relieved  against  an 
action  the  defendant  pleaded  a  verdict  and  judgment,  and  the 
plaintiff  on  petition  got  an  order  that  the  bill  should  be  taken 
as  filed  before  the  trial,  and  the  plea  set  aside,  with  leave  for 
the  defendant  to  plead,  answer,  or  demur  de  novo,  and  the  defen- 
dant pleaded  the  same  matter  again,  and  that  he  had  no  notice 
of  the  bill,  nor  was  served  with  process  until  after  the  verdict ; 
yet  he  was  ordered  to  answer. 

26.  The  Privy  Council  set  aside  an  interdict  obtained  by  D.  and  An  interdict 
E.  from  the  Supreme  Court,  against  a  transfer  of  lands  in  the  one^guit  set 
colony  of  Natal,  on  the  allegation  that  previously  to  the  sale  to  A.,  ^^i'^'?  ™ 

SiUOtiiXGxj  OlL 

B.  had  sold  the  lands  to  them,  D.  and  E.,  and  that  A.  had  notice  of  tbe  ground 
such  previous  sale — on  the  ground  that  the  judgment  in  the  suit  ment  or  inter- 
by  D.  and  E.  against  A.  was  not  admissible  in  evidence  in  a  suit  fntraUo7^ 
instituted  by  C.  against  D.  and  E.  and  A.  to  set  aside  the  interdict,  ??*«;'.aii<i 

.   .  _  randing  only 

and  enforce  a  provisional  sentence  obtained  by  him,  C,  in  a  suit  in  on  the  parties 
the  nature  of  a  foreclosure  suit ;  the  said  judgment  being,  so  far  as  -fi-hioh  the 
respected  C,  res  inter  alios  acta,  and  binding  only  on  the  parties  to  ob*tllned  ^^* 
that  suit,  and  that  in  the  absence  of  any  evidence  of  fraud  in  the 
original  transfer  between  A.  and  B.  the  interdict  obtained  by  D. 
and  E.  could  not  be  sustained  (3). 

27.  Where  the  plaintiff  gave  a  warranty  deed  of  lands,  upon 
which,  with  the  knowledge  of  the  grantee,  the  defendant,  a  rail- 
road had  acquired  a  permanent  easement  for  their  track,  and  for 
gravel,  &c. ;  and  the  parties  agreed  to  divide  the  damages  which 

(1)  3  Atk.  224.  Uon  Company  v.  Oood,  L.  R.  2  P.  C. 

(2)  3  Oh.  Eep.  25.  121 ;  16  W.  E.  1086  ;  5  Moo.  P.  C.  0. 

(3)  The  Natal  Land  and  Coloniza-      (N.  S.)  132. 
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Paet  II.  the  company  should  pay  in  certain  proportions ;  and  that  the  de- 
Seot.  12.  "  fendant  should  make  no  claim  on  his  covenants ;  and  he  having 
commenced  an  action  upon  the  covenants,  the  plaintiff  filed  a  bill 
for  an  injunction ;  it  was  held,  that  the  defendant  should  be 
enjoined  not  only  from  prosecuting  the  suit,  but  also  from  using 
that  deed  and  its  covenants  as  evidence  for  the  purpose  of 
enforcing  such  claim  (1). 

28.  Where  land  has  been  laid  out  in  tov?n  lots,  or  otherwise 
divided  among  many  occupants,  who  are  threatened  with  numerous 
suits,  a  bill  in  Equity  lies  to  quiet  the  title,  and  enjoin  a  suit  at 
Law  for  a  particular  fractional  part,  although  the  complainants 
have  a  legal  title,  and  therefore  an  adequate  remedy  at  Law  in  each 
particular  case.  The  object  of  such  bill  is  to  relieve  the  title  from 
the  embarrassment  of  the  adverse  claims,  and  also  to  restrain  a 
multiplicity  of  suits  (2). 


Sect.  13.  Damages. 
The  smallness      1.  The  smallness  of  damages  recovered  in  an  action  will  not 
recovered  ^m  prevent  the  Court  from  interfering,  and  the  Court  will  not  on  that 
not  prevent^    ground  compel  other  actions  to  be  brought ;  but  where  there  is 
enceofthe      evidence  of  acquiescence  the  Court  will  not  interfere  on  a  motion 

Court;  but  .    .  . 

an  interiocu-    for  an  interlocutory  mjunction  (3). 

tory  injunc- 
tion will  be 
refused  wbera 
there  is  evi- 
dence of  Sect.  14.  Foreign  Attachment — Lord  Mayors  Court  of  City  of 
acquiescence.  t      j  /•■,         ■  i      n  j 

London — Garmshee  Order. 

A  foreign  1.  A  foreign  attachment  can  only  affect  moneys  for  which  the 

oniTaffeets     debtor  himself  could  maintain  an  action  at  the  time  of  the  attach- 

money  for       ment :  and  an  attachment  of  the  produce  of  the  sale  of  a  commis- 
which  the  .        ,       ,        t        ^  ,i  ,  ,    i  i 

debtor  could    sion  in  the  army,  m  the  hands  of  the  army  agents,  was  held 

mamtam  an    jj^g^g^^^g^j  ^g  against  the  lien  and  right  of  set-off  of  such  agents, 
and  as  against  a  prior  equitable  assignment  (4).     This  was  a  suit 

(1)  Taylor  v.  Gilman,  25  Vt.  411  (3)  Sochdale    Canal    Company    v. 
(Amr.)                                                           A'i'nff,  2  Sim.  (N.  S.)  78;  vide  S.  C. 

(2)  Crews  v.  BureJtam,  1  Black.  352      pp.  10,  14,  ante. 

(Amr.);   see   Woodruff  v.   Fisher,  17  (-i)  Webstei-y.  Webster,  SlUeav. 3^3. 

Barb.  224  (Amr.) 
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by  an  equitable  assiarnee  of  the  produce  of  tlie  sale  of  the  com-     Paet  II. 

...  1-  P    ,  •  1.      T.   J      Ui.   •      J   iv.     Chapter  IV. 

mission  against  a  creditor  of  the  assignor  who  had  obtamed  the     qeot.  14. 

attachment,  the  assignor  and  the  army  agents  (the  garnishees) 

praying  a  declaration  of  the  plaintiff's  right  to  the  proceeds  of  the 

commission,  and  for  an  injunction  (1). 


Sect.  15.  Arbitration — Awards. 

1.  The  Court  will,  under  circumstances,  grant  an  injunction  to  The  Court 
restrain  proceeding  in  an  arbitration  (2),  as  it  did  in  this  case,  ^j^.^.^™  ®' 
where  the  principle  of  the  motion  was  that  it  went  upon  the  stances,  re- 

r  c  ■■■  strain  pro- 

notion  of  the  arbitration  being  a  part  execution  of  an  agreement,  ceedings  in 

wliich  the  bill  struck  at  the  root  of.  as  ihere) 

where  the  bill  struck  at  the  root  of  an  agreement  of  which  the  arbitration  was  a  part. 

2.  Where  a  proviso  is  binding,  and  plainly  intended  to  be  part  where  a 

of  a  security  for  the  debt,  and  in  no  way  in  the  nature  of  a  penalty,  binding,^  and 
the  Court  will  refuse  an  injunction  to  restrain  an  action  brought  Pl^^'^  ™" 
for  the  amount  due;   so  held,  in  Sterne  v.  Beck  (3),  by  Lords  part  of  a 
Justices  Knight  Bruce  and  Turner,  overruling  a  decision  of  Vice-  m  no  way  in 
Chancellor  Sir  J.  Stuart,  where,  by  an  award,  the  plaintiff  had  *''^g°^*ity^  ^"4 
been  ordered  to  pay  money  by  instalments  to  the  defendant,  and  Court  will 

'■■'■'■'  '  not  restrain  an 

had  made  default ;  and  the  plaintiff  and  defendant  then  entered  action  for  the 
into  an  agreement  by  which  the  former  was  to  pay  the  debt  by 
different  instalments,  and  that,  in  the  event  of  default  being  made 
in  any  one  of  these  payments,  all  that  remained  due  in  respect 
of  the  debt  should  be  at  once  recoverable ;  and  default  was  made, 
and  the  defendant  brought  an  action  for  the  whole  sum. 

3.  The  Court  of  Chancery  has  no  jurisdiction  to  set  aside  an  This  Court 

award  made  under  a  reference  of  an  action,  whether  the  same  is  or  drctionto'set 

is  not  under  the  9  &  10  Will.  3,  c.  15.     And  where  A.,  having  ^^i<J^  ™   , 

.  '  D  award  made 

brought  an  action  against  B.,  and  B.  a  cross  action  against  A.,  the  under  a  refer- 

same  and  all  matters  in  difference  were,  by  a  judge's  order,  by  action.  ^^ 

consent,  referred,  and  B.  died  pending  the  reference ;  and  before 

administration  could  be  taken  out  the  arbitrator,  notwithstanding 

(1)  PFeJsfcrv.  U'eisfer,31Beav.394.      (Oh.)  682;  11  W.  R.  587;  8  L.  T. 

(2)  Mylne  v.  Dichinson,  Coop.  195.        (N.  S.)  344. 

(3)  1  De  G.  J.  &  S.  595 ;  32  L.  J. 
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Paet  ir.  a  protest,  proceeded  ex^arte,  and  made  an  award  directing  payment 
Skot.  15.  of  a  sum  of  money  and  costs  to  A. ;  and  A.  had  filed  a  creditor's 
bill  for  the  administration  of  B.'s  estate,  founded  upon  the  debt 
under  the  award  ;  the  Court  held  that  a  bill  would  not  lie  by  B.'s 
executor  to  dismiss  the  creditor's  suit,  declare  the  award  void, 
and  grant  an  injunction  to  restrain  proceedings  for  enforcing  the 
same  (1). 
Where  autho-      4.  Where  authority  to  make  an  award  has  been  conferred  upon 

rity  to  make  ..  i,o-r.T  t      m  ..-,.. 

an  award  has  commissioners  by  Act  of  Parliament,  the  Gourt  has  no  jurisdiction 
feired  upon  ^J  ^^7  o^  appeal  to  set  it  aside.  And  where  a  railway  company,  in 
commisBioners  accordance  with  the  provisions  of  an  Act  of  Parliament,  altered 

by  an  Act,  tnia  '^ 

Court  has  no   the  gauge  of  their  line  "  on  the  terms  of  their  being  paid  an 

iurisdiotion,  .     i  .  ■  r-    i  i  <•  i  i 

by  way  of  equitable  portion  oi  the  expense  thereoi,  such  expense  and  pro- 
it^asWe.°  ^^  portions  to  be  borne  by  the  several  companies  whose  interest  would 
be  advanced  by  such  alteration ;"  and  it  was  enacted  that  the  plain- 
tiffs should  pay  to  the  defendants  such  proportion  of  the  expense 
as  should  be  agreed  upon  between  the  parties,  or,  in  case  of  their 
difference,  as  might  be  determined  by  the  award  of  the  Railway 
Commissioners,  who  had  succeeded  to  the  functions  of  the  Board 
of  Trade  in  respect  of  railway  matters ;  and  the  several  companies 
not  being  able  to  agree,  the  question  had  been  referred  to  the 
commissioners,  and  an  inquiry  had  been  by  them  instituted,  at 
which  no  person  on  behalf  of  the  plaintiffs  attended,  and  at  which 
it  appeared  from  the  evidence  that  no  notice  was  formally  given 
them  to  attend,  but  at  which  the  expenses  of  the  alteration  were 
divided  and  apportioned  among  the  several  companies ;  and  notice 
of  the  award  by  the  commissioners  had  been  sent  to  the  plaintiffs, 
and  their  portion  of  the  expenses  demanded,  but,  not  being  paid, 
an  action  had  been  commenced ;  and  the  plaintiffs  impugned  the 
fairness  of  the  award,  inasmuch  as  the  sum  demanded  was  the 
proportion  of  the  expense  for  seventy-one  miles  instead  of  four 
only ;  on  a  bill  by  the  plaintiffs  to  set  aside  the  award  and  to 
restrain  the  action  for  the  above  reason,  and  also  as  the  plaintiffs 
had  subsequently  had  recourse  to,  and  had  memorialised  the  com- 
missioners, the  bill  was  dismissed  with  costs  (2) ;  and,  per  Lord 

(1)  Harding  v.  Wickham,  2  J.  &  H.       Co.    v.     Vhter    Saihi:     Co.,    2   Jiir. 
670;  vide  pi.  9,  p.  10r,7,  ,wte.  (N.  S.)  60,  936. 

(2)  Newry  and  EnnishilUn  Dailir. 
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Justice  Turner,  the  bill  was  rightly  dismissed,  for  that,  having     Pabt  ii. 

„  „      -,  1  J     ^^  n  Chapter  IV. 

regard  to  the  position  of  the  Board  of  Trade,  and  to  the  nature  ot     seot.  15. 

the  matter  referred  to  them,  it  was  not  the  intention  of  tlie  Act  to 
make  them  mere  arbitrators,  bound  by  the  legal  obligations  to 
which  ordinary  arbitrators  are  subject,  but  to  give  them  a  discre- 
tionary power,  with  the  exercise  of  which  a  Court  of  Equity  has 
no  jurisdiction  to  interfere,  and  for  the  due  exercise  of  which  the 
Board  of  Trade  was  responsible  only  to  Parliament ;  and  qusere, 
whether,  where  a  matter  is  referred  by  Act  of  Parliament  to  the 
arbitration  of  a  public  board,  the  parties  must  not  abide  by  the 
course  of  practice  which  that  board  is  in  the  habit  of  adopting, 
though  such  practice  be  not  conformable  to  what  the  law  would 
require  of  a  private  arbitrator  (1). 

5.  In  any  proceedings  at  Law  or  in  Equity  respecting  a  benefit  In  any  pro- 
building  society,  the  primary  consideration  for  the  Court  is,  that  l^w  or  in 
the  Legislature  has  provided  a  cheap  and  summary  mode  of  settling  ^g^JjU "' 

any  question  concerning  their  affairs  by  arbitration,  with  the  in- benefit  build- 
■'    ■*  .  ,  ,  .     .  ing  societies, 

tention  carefully  to  provide  that  these  societies  should  not  be  the  primary 

subjected  to  expensive  litigation.     The  object  of  these  societies  is  jg  tj^at  the 

to  raise  a  fund  by  means  of  which  the  members  may  be  enabled  to  f'®^^^!^'"',''^ 

purchase  land  or  houses,  and  the  mode  by  which  this  is  to  be  done  a  cheap  and 

,..,,.,      1  ,■  summary 

IS  by  investmg  the  subscribed  moneys  upon  very  advantageous  remedy  by 
terms,  under  powers  given  them  by  statute ;  and  where  the  rules  ^^  '  ^'^  '""■ 
of  such  a  society  authorized  the  directors  to  invest  the  funds  on 
mortgage  for  ten  years  at  any  rate  of  interest,  or  in  building  on  or 
improving  land  mortgaged  to  them,  and  authorized  members  to 
withdraw  their  shares  upon  giving  a  certain  notice,  and  provided 
that  such  members  should  not  be  liable  to  any  further  fines,  but 
should  be  entitled  to  receive  the  nett  amount  of  their  subscriptions 
paid,  with  interest,  and  also  a  share  of  profits,  but  no  time  was 
specified  for  making  such  payments,  and  the  directors  had  power 
to  pay  such  claims  in  the  order  in  which  they  arose,  and  the 
amount  payable  to  a  withdrawing  member  having  been  referred  to 
arbitration;  Vice-Ghancellor  Sir  W.  P.  Wood  held,  that  it  was 
competent  to  the  arbitrator  to  consider  when,  consistently  with 
the  due  prosecution  of  the  other  objects  of  the  society,   such 

(1)  Nevjry  and  EnnUkilUn  Railw.  Co.  v.  Ulster  Bailw.  Co.,  2  Jur.  (N.  S.) 

UO,  936. 
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Part  II.     payment  should  be  made,  and  to  fix  a  time  for  such  payment  accord- 
Seot.  15.  "  i'lg^y  j  and  also  that  a  Court  of  Equity  had  no  jurisdiction  to  alter 
the  award,  unless  there  was  error  upon  the  face  of  it,  or  it  was 
shewn  to  have  been  corruptly  obtained ;  and,  therefore,  where  a 
principal  sum  and  interest  only  were  awarded,  the  Court  would  not 
calculate  whether  the  amounts  were  correct  according  to  the  rules, 
or  whether  the  principal  sum  included  profits  or  not;   but  the 
award  having  directed  a  sum  to  be  paid  for  costs,  which  the  arbi- 
trator had  no  power  to  do,  except  by  a  rule  made  after  a  member 
had  given  notice  to  withdraw;    the  Vice-Chancellor   said,   that 
Where  part     where  part  of  an  award  is  extra  vires  and  severable,  the  Court 
extra  vires       rejects  that  part  and  upholds  the  rest  of  the  award ;  and  that  if  it 
the  Court'^*'^^'  ^^^  ^&Gi^  discussed,  and  if  upon  the  agreement  he  should  have  been 
rejects  that      satisfied  that  it  was  extra  vires,  all  he  should  have  done  would  have 

part  and  up- 

holds  the  rest,  been  to  stay  the  proceedings  as  to  that  part  which  was  extra 

vires  (1). 
The  Comt  6.  The  Court  will  admit  evidence  of  an  arbitrator  in  explanation 

evidence  of  '^^  ^^^  award ;  and  when  it  appears  from  such  evidence  that  there 
arhitrator  in    jj^^g  [^gg^  ^  mistake  on  his  part,  either  as  to  the   subiect  matter 

explanation  ot  r       '  j 

his  award.  If  referred  to  him,  or  in  point  of  legal  principle  affecting  the  basis  on 
been  a  mis-  which  the  award  is  made,  the  award  will  be  set  aside  or  referred 
pM-t  as^to^he  l^^ck  to  the  arbitrator  (2).  •  This  was  a  motion  that  an  award 
subject  made  in  the  matter  of  an  arbitration  (the  submission  to  arbitra- 

matter,  or  in 

point  of  legal  tion  having  been  made  a  rule  of  Court  by  the  parties  moving, 
affecting  the  Messrs.  Ehys  &  E.),  between  the  company  and  Messrs.  Rhys  &  E., 
award^thff  ^J  "^^  ^•'  *^®  umpire,  might  be  set  aside  ;  the  Vice-Chancellor 
award  will  he  gjr  Q-.  ji,  Griffard,  on  the  above  grounds,  referred  back  the  whole 

set  aside  or 

referred.         matter,  and  (here)  to  the  same  arbitrator. 

7.  Where  a  plaintiff  disputed  an  award  of  valuers  for  the  price 
of  growing  crops,  on  the  ground  that  it  was  made  upon  a  wrong 
principle,  and  on  settlement  he  took  the  sum  awarded,  and  signed 
a  receipt  for  it,  writing  the  words,  "  under  protest,"  at  the  top, 
and  nine  months  after  filed  a  bill  to  set  aside  the  award;  the 
Master  of  the  Eolls,  Lord  Eomilly,  held,  that  he  was  precluded 
by  delay,  and  what  amounted  to  acquiescence,  from  contesting  the 

(1)  Armitage  v.  Walker,  2  K.  &  J.'  L.  R.  G  Eq.  429 ;  37  L.  .J.  (Ch.)  719  ; 
211  :  2  Jur.  (N.  S.)  13.  vide  p.  928,  ante,  pi.  IIS. 

(2)  Dare   Valley  Eailw.  Co.,  In  re, 
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award  (1) ;  the  Master  of  the  Rolls  said  the  plaintiff  had  "  waited     Pabt  il. 
nine  months,  and  then  filed  his  bill,  on  the  ground  that  he  had     seot.  15.  " 
reserved  his  rights  by  writing  the  words,  '  under  protest,'  on  the  '~~ 

receipt.  If  sincere,  he  ought  to  have  given  back  the  money  when 
he  disputed  the  amount.  He  could  not  take  advantage  of  the 
transaction,  and  then  dispute  it,"  and  dismissed  the  bill  with  costs. 


Sect.  16.  Public  Policy. 

1.  The  law  of  the  Court  was,  prior  to  the  31  Vict.  c.  4,  that  it 
would  restrain  actions  on  post  obit  bonds,  and  other  securities 
founded  on  expectations,  unless  the  actual  value  had  been  given, 
as  contrary  to  the  principles  of  this  Court  (2).  In  this  case,  where 
a  person  was  eighty-two  years  old,  and  his  three  sons,  all  between 
thii-ty  and  forty,  borrowed  £1000,  and  gave  a  bond  for  £2500,  on 
the  death  of  the  father,  if  one  of  the  sons  was  then  living  ;  the 
Vice-Chancellor  granted  an  injunction,  on  the  ground  that  the 
sum  paid  was  not  the  actual  value  of  the  bond  ;  but  the  31  Vict. 
c.  4,  s.  1,  enacts  that  "  no  purchase  made  bona  fide,  and  without 
fraud,  or  unfair  dealing,  of  any  reversionary  interest  in  real  or 
personal  estate  shall  hereafter  be  opened  or  set  aside  merely  on 
the  ground  of  undervalue ;"  and  a  subsequent  motion  to  set  aside 
the  injunction  was  refused  with  costs ;  the  Court  holding  such  a 
case  was  an  exception  to  the  general  rule,  that  the  costs  of  a  motion 
for  an  injunction,  or  to  dissolve  an  injunction,  are  costs  in  the 
cause. 

2.  In  Platamore  v.  Staple  (3),  an  injunction  wai  granted  to  re- 
strain the  defendant  from  suing  for  a  rent-charge  which  had  been 
granted  to  him  to  qualify  him  to  sit  in  Parliament,  the  purpose 
never  having  been  answered. 

3.  Where  a  bond,  which  had  been  given  by  a  person  about  the 
age  of  twenty-two,  conditioned  to  marry  the  obligee  (a  female 
servant  about  the  same  age,  whom  the  plaintiff  by  letters  had 
repeatedly  assured  that  he  would  make  her  his  wife  on  the  death  of 

(1)  Parrott   v.  Shdlard,  16  W.  E.  (2)  Marsack  v.  Beeves,  6  M^i.  108 ; 

928.  vide  pi.  47,  p.  1049,  ante. 

(3)  Coop.  2.50. 

4  H 
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Pakt  II      a  third  person,  and  continued  those  assurances  after  he  had  married 
Chapter  IV. 
Seot.  16.      another  woman),  or  pay  money,  had  been  established  at  Law;  a 

verdict  for  the  obligee  having  been  recovered,  the  Court  granted 
an  injunction  to  restrain  execution  till  the  hearing,  on  the  ground 
of  public  policy,  it  being  an  engagement  by  the  obligor  upon 
expectations  by  him  under  the  will  of  a  third  person  (the  servant's 
master,  to  whom  the  plaintiff  had  been  apprenticed),  though 
not  a  relation,  from  whom  it  was  kept  secret,  to  marry  at  his 
death  ;  and  on  the  ground  also  that  there  was  no  mutuality  what- 
soever, as  she  was  bound  to  nothing,  not  even  a  parol  promise  of 
marriage,  upon  whicb  an  action  upon  the  case  would  lie  (1) ;  re- 
serving to  the  hearing,  as  Lord  Chancellor  Eldon  observed,  the 
grave  and  serious  question  whether  such  an  instrument  could  be 
permitted  to  stand  (2). 


Sect.  17.  Gaming — Gambling!  —Wagering  Transactions. 

\.  By  the  statute  of  Ann.,  the  9  Ann.  c.  14,  s.  1,  notes,  bills,  bonds, 
judgments,  mortgages,  and  other  securities  or  conveyances  given 
in  respect  of  a  gambling  transaction,  were  absolutely  void ;  but 
Equity  had  jurisdiction  to  relieve  against  sucli  instruments,  as  by 
decreeing  repayment  of  money  paid  under  tliem  (3),  or  restraining 
proceedings  at  Law,  and  ordering  them  to  be  delivered  up  to  be 
cancelled  (4).  The  5  &  6  Will.  4,  c.  41,  repeals  the  above-named 
provision  of  the  9  Ann.,  and  enacts  that  such  bills  and  noies  or  mort- 
gages, instead  of  being  absolutely  void,  shall  be  deemed  and  taten 
to  have  been  made,  drawn,  accepted,  given,  or  executed  for  an 
illegal  consideration. 

2.  In  Firebrasse  v.  Brett  (5)  the  Lord  Chancellor,  considering 
the  circumstances  of  the  case,  and  the  greatness  of  the  sum  won 
(£2400)  in  one  evening,  granted  an  injunction  until  the  hearing 
of  the  cause  to  stay  proceedings  at  Law  for  forcibly  taking  from 
the  defendant  money  which  he  had  won  of  the  plaintiff  at  play ; 

(1)  Cook  V.  Baker,  1  Slv  34-.  (4)   Xeivman  v.  Franco,  2  Anstv. 

(2)  Cork  V.  Bicliards,  10  V«s.  4110.  519  ;  Andreics  v.  Berry,  3  Anstr.  634 ; 

(3)  llawdcn.  V,  ShadwcU,  Amh.2Gd  ;  BlackweU  v.  Eedman,!  Ch.  Eep.  48; 
vide  S.  C.  p.  383,  ante.  Humphrey  v.  Riyly,  2  Freem.  223. 

(.5)  1  Vern.  480,  2nci  Eii 
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though  the  defendant  had,  by  his  answer,  denied  all  the  circum-     Part  II. 

stances  of  fraud  and  circumvention  charged  in  the  bill ;  but  confessed     seot.  17. 

that  the  money  was  won  at  play,  but  said  it  was  won  fairly.     The 

Lord  Chancellor  said  he  thought  the  sum  very  exorbitant  for  a 

man  to  lose  at  play  in  one  night,  and  that  if  it  was  in  his  power  he 

would  prevent  it ;  and  cited  the  case  of  Sir  Cecil  Bishop  and  Sir 

John  Staples,  in  Lord.  Chief  Justice  Hale's  time,  about  a  wager 

upon  a  footrace,  and  that  the  Chief  Justice  in  that  case  said  that 

those  great  wagers  proceeded  from  avarice  and  were  i'onnded  ia 

corruption. 

3.  If  the  consideration  for  a  judgment  is  a  gambling  transaction, 
the  Court  will  restrain  a  sale  under  a  fi.  fa.  on  the  judgment  so 
decided  on  appeal  (1). 

4.  Upon  an  action  brought  to  recover  a  sum  of  money  lent  upon 
the  security  of  an  I.  0.  U.,  and  a  bill  filed  by  a  plaintiff  to  discover 
whether  the  money  had  not  been  lent  for  the  purpose  of  gaming, 
the  Court  held  that  the  defendant  was  bound  to  state  by  his 
answer  whether  it  was  so  lent,  it  being  then  still  a  question  open 
to  argument  in  a  Court  of  Law  whether  money  lent  at  play,  or  for 
the  purposes  of  play,  was  recoverable  in  an  action  at  Law.  But 
the  Lord  Chief  Baron,  upon  the  motion  to  dissolve  the  common 
injunction  which  had  been  obtained,  said  that  if  he  had  any  satis- 
factory evidence  of  what  the  law  of  France  was  (the  question  having 
been  raised  whether  the  transaction,  which  took  place  at  Paris,  was 
legal  under  the  Code  Civil  (Arts.  1964, 1965)),  he  should  have  been 
disposed  to  enter  fully  into  the  question  which  had  been  argued ; 
but  that  there  was  not  sufficient  in  the  pleadings  for  the  Court  to 
proceed  upon ;  and  he  agreed  with  the  counsel  for  the  defendant  in 
thinking  that  a  more  distinct  case  ought  to  have  been  raised  by  the 
bill  and  answer  in  order  to  determine  the  question  in  Equity ;  and 
as  to  the  written  instrument,  he  saw  no  reason  why  he  should  then 
order  it  to  be  delivered  up  to  be  cancelled,  for  it  was  not  precisely 
similar  to  other  instruments  which  had  been  made  use  of  in  trans- 
actions of  that  natiire ;  there  was  a  difference  between  a  bill  of 
exchange,  which  is  negotiable,  and  an  I.  0.  U.,  which  is  only  evidence 
of  the  debt,  and  he  dissolved  the  injunction  (2). 

(1)  Oremorne   {Lord)   v.    Brum,  2  (2)   Wilkinson  v.  L'Eaugier,  2  Y.  & 

Moll.  406.  C.  363. 

4  H  2 
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Paht  II.  5.  In  a  suit  instituted  to  restrain  proceedings  on  bills  of  ex- 
Sect.  17.  '  change,  alleged  to  have  been  given  for  moneys  lost  at  play,  an 
injunction,  until  the  hearing  of  the  cause  or  further  order,  was 
obtained  upon  the  answer  of  the  defendant,  the  plaintiff  paying 
into  Court  the  amount  of  the  bills  and  interest ;  but  at  the  hearing, 
the  plaintiff  having  no  evidence  in  support  of  his  case,  and  the 
defendant  in  his  answer  denying  all  knowledge  of  the  gambling 
transaction  out  of  which  the  bills  were  said  to  have  originated ; 
and  having  sworn  that  he  gave  valuable  consideration  for  them, 
though  as  to  the  particulars  of  that  consideration  his  statements 
were  vague  and  not  very  satisfactory,  the  bill  was  dismissed  with 
costs ;  and  under  such  circumstances  the  decree  ought  to  direct  the 
fund  in  Court  to  be  paid  to  the  defendant,  without  putting  him  to 
the  further  prosecution  of  the  action,  or  awaiting  its  result  (1).  A 
holder  may  recover  in  an  English  Court  on  a  bill  drawn  in  France 
on  a  French  stamp,  though,  in  consequence  of  its  not  being  in  the 
form  required  by  the  French  code,  he  had  failed  in  an  action  which 
he  brought  on  it  in  France  (2). 

6.  Gambling  debts  contracted  in  this  country,  as  well  as  the 
securities  given  for  them,  are  void  (3),  and  cannot  be  recovered ; 
but  money  won  at  play,  or  lent  for  the  purpose  of  gambling,  in  a 
country  where  the  games  in  question  are  not  illegal,  may  be 
recovered  in  the  Courts  of  this  country ;  and,  therefore,  where  an 
unascertained  portion  of  a  balance  of  account,  for  which  an  1. 0.  U. 
had  been  given,  was  admitted  to  consist  of  money  lent  for  the 
purpose  of  playing  at  public  tables  in  Germany ;  but  it  did  not 
appear  that  the  games  played  at  such  tables  were  forbidden  by  the 
laws  of  that  country ;  the  Court,  on  appeal  from  the  Vice-Chan- 
cellor  of  England,  dissolved  an  injunction  which  had  been  granted 
to  restrain  an  action  brought  to  recover  the  whole  balance,  the 
Lord  Chancellor  saying  that  as  the  memorandum  (i.e.  the  I.  0.  U.) 
afforded  prima  faeie  evidence  of  the  debt,  and  that  as  there  was 
nothing  to  shew  that  any  part  of  it  was  founded  upon  an  illegal 
consideration,  he  saw  no  reason  why  this  Court  should  interfere,  or 
why  the  defendant  should  not  be  allowed  to  prosecute  his  action  (4). 

(1)  Wynne  v.  Jackson,  2  Russ.  351.      to  be  taken  as  made  for  an  illegal  con- 

(2)  lb.  sideration  ;  vide  pi.  1,  p.  1202,  ante. 

(3)  The  securities  are  not  void,  but  (4)  Quarrier  v.  Colston,  1  Ph.  147. 
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Sect.  18.  Usury.  Part  ir. 

Chai'Ter  J. v. 


1.  Where  both  parties  are  in  delicto,  concurring  in  an  illegal 
act,  it  does  not  always  follow  that  they  stand  in  pari  delicto  ;  for 
there  may  be,  and  often  are,  very  different  degrees  in  their  guilt  (1). 
One  party  may  act  under  circumstances  of  oppression,  imposition, 
hardship,  undue  influence,  or  great  inequality  of  condition  or  age, 
so  that  his  guilt  may  be  far  less  in  degree  than  that  of  his  associate 
in  the  offence  (2) ;  and,  besides,  there  may  be  a  necessity  of  sup- 
porting the  public  interests  or  public  policy  in  many  cases  on  the 
part  of  the  Court  itself,  however  reprehensible  the  acts  of  the 
parties  may  be  (3). 

2.  In  cases  of  usury  (4)  this  distinction  has  been  adopted  by  Courts 
of  Equity.  All  such  contracts  being  declared  void  by  the  statute 
against  usury.  Courts  of  Equity  will  follow  the  Law  in  the  construc- 
tion of  the  statute.  If,  therefore,  the  usurer  or  lender  come  into  a 
Court  of  Equity  seeking  to  enforce  the  contract,  the  Court  will 
refuse  any  assistance,  and  repudiate  the  contract  (5)  ;  but,  on  the 
other  hand,  if  the  borrower  come  into  a  Court  of  Equity  seeking 
relief  against  the  usurious  contract,  the  only  terms  upon  which  the 
Court  will  interfere  are — that  the  plaintiff  will  pay  the  defendant 
what  is  really  and  hona  fide  due  to  him,  deducting  the  usurious 
interest ;  and  if  the  plaintiff  do  not  make  such  offer  in  his  bill,  the 
defendant  may  demur  to  it,  and  the  bill  will  be  dismissed  (6).  The 
ground  of  this  distinction  is,  that  a  Court  of  Equity  is  not  positively 
bound  to  interfere  in  such  cases  by  an  active  exertion  of  its  powers ; 

(1)  Smith  V.  Bromley,  Dong.  696 ;  193  ;  Story,  Comm.,  Equity  Jurispru- 
Browning  v.  Morris,  Cowp.  790 ;  Os-      denoe,  vol.  i.  p.  244,  2nd  Ed. 

home  V.  Williams,  18  Ves.  379.  (4)  See  now  the  17  &  18  Vict.  c.  90, 

(2)  Bosanquet  v.  Dashwood,  Cas.  t.      pi.  3,  post, 

Tal.  37, 40, 41 ;  Chesterfield  v.  Janssen,  (5)  1  Fonbl.  Eq.  b.  1,  oh.  1,  §  3, 

2   Ves.   Sen.   156,   157 ;     Osborne    v.  n.  (A) ;  Fanning  v.  Dunham,  5  John. 

Williams,  18  Ves.  379.  Ch.  E.  142,  143,  144. 

(3)  See  Woodhouse  v.  Meredith,  (6)  1  Fonbl.  Bq.  b.  1.  ch.  1,  §  3, 
1  Jac.  &  W.  224,  225  ;  1  Fonbl.  Eq.  n.  {h) ;  Id.  b.  1,  oh.  4,  §  7,  n.  {k)  • 
b.  1,  ch.  4,  §  4,  n.  (?/) ;  Bosanquet  v.  Mason  v.  Gardiner,  4  Bro.  C.  C.  436 ; 
Dashwood,  Cas.  t.  Tal.  37,  40,  41 ;  Sogers  v.  Sathhun,  1  John.  Ch.  R.  367  . 
Smith  V.  Bromley,  Doug.  696,  n.  ;  Fanning  v.  Dunham,  5  John.  Ch.  R.' 
Broioning  v.  Morris,  Cowp.  790;  Mor-  142,  143,  144. 

ris  V.  McCulloch,  2  Eden,  190,  and  note 
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Part  II.  but  it  has  a  discretion  on  the  subject,  and  may  prescribe  the  terms 
Sect.  18.  of  its  interference ;  and  he  who  seeks  equity  at  its  hands  may  well 
be  required  to  do  equity.  And  it  is  against  conscience  that  the 
party  should  have  full  relief,  and  at  the  same  time  pocket  the 
money  loaned,  which  may  have  been  granted  at  his  own  mere  soli- 
citation (1) ;  for  then  a  statute,  made  to  prevent  fraud  and  oppres- 
sion, would  be  made  the  instrument  of  fraud.  But,  in  the  othet 
case,  if  Equity  should  relieve  the  lender,  who  is  plaintiff,  it  would  be 
aiding  a  wrongdoer  who  was  seeking  to  make  the  Court  the  means  of 
carrying  into  effect  a  transaction  manifestly  wrong  and  illegal  in 
itself  (2).  And,  upon  the  like  principles,  if  the  borrower  has  paid 
the  money  upon  a  usurious  contract,  Courts  of  Equity  (and  indeed 
Courts  of  Law  also)  (3)  will  assist  him  to  recover  back  the  excess 
paid  beyond  principal  and  lawful  interest,  but  not  further ;  for  it 
is  no  just  objection  to  say  that  he  is  jpartieeps  eriminis,  and  that 
volenti  non  fit  injuria.  It  would  be  absurd  to  apply  the  latter 
maxim  to  the  case  of  a  man  who,  from  mere  necessity,  pays  more 
than  the  other  can  in  justice  demand,  and  who  has  been  signifi- 
cantly called  the  slave  of  the  lender.  He  can  in  no  just  sense  be 
said  to  pay  voluntarily ;  and  as  to  being  pariiceps  eriminis,  he  stands 
in  vinculis,  and  is  compelled  to  submit  to  the  terms  which  oppres- 
sion and  his  necessities  impose  on  him  (4)  ;  nor  can  it  be  said,  in 
any  case  of  oppression,  that  the  party  oppressed  is  partieeps  eri- 
minis, since  it  is  that  very  hardship  which  he  labours  under,  and 
which  is  imposed  upon  him  by  another,  that  makes  the  crime  (5). 
3.  By  the  17  &  18  Vict.  c.  90,  intitled  "An  Act  to  repeal  the 

(1)  ScoH  V.  Neshit,  2  Bro.  0.  C.  Mr.  Bluut's  notes,  1  Fonbl.  Eq.  b.  1, 
(i41  ;  S.   C.   2  Cox,  183  ;    SenJhM  v.      ch.  4.  §  8,  n.  {k). 

Solomons,  9  Yes.  84.  (5)  Lord  Chancellor  Talbot,  in  £o- 

(2)  1  Fonbl.  Eq,  b.  1,  ch.  1,  §  3,  sanquet  v.  Dasliwood,  Cas.  t.  Tal.  41. 
n.  (A)  ;  Id.  b.  1,  ch.  4,  §  7,  and  n.  (k) ;  The  same  principle  applies  to  cases  of 
Story,  Equity  Jurisprudence,  vol.  i.  p.  annuities  set  aside  for  want  of  a  memo- 
244,  2nd  Ed.  rial  duly  registered  ;  and  an  account  of 

(3)  1  Fonbl.  Eq.  b.  1,  ch.  4,  §  7,  the  consideration  paid,  and  payments 
and  n.  (k) ;  Smith  v.  Bromley,  Doug.  made,  will  be  taken,  and  the  balance 
696,  n. ;  Browning  v.  Morris,  Oowp.  only  will  be  required  to  be  paid,  upon 
792  ;  Bond  v.  Hays,  Ex.,  12  Mass.  34.  a  decree  to  give  up  the  security ;  Bol- 

(4)  Smith  V.  Bromley,  Doug.  696,  n. ;  brook  v.  Sharpey,  19  Ves.  131 ;  Story, 
Bosanquet  v.  Dasliwood,  Cas.  t.  Tal.  Comm.,  Equity  Jurispnidence,  vol.  i., 
39;  Browning  v.  Morris,  Cowp.  790;  p.  215. 

Kawdert  v.  Shadwdl,  Anib.  269;  and 
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Laws  relating  to  Usury  and  to  the  Enrolment  of  Annuities,"  passed     Part  il. 
the  iOth  of  August,  1854,  all  the  then  existing  laws  against  usury     seot.  is. 
were  repealed  (s.  1) ;  reserving  all  rights  and  remedies,  and  leaving 
undisturbed  the  liabilities  of  any  person  in  respect  of  any  act  done 
previously  to  the  passing  of  the  Act  (s.  2)  (1). 

3rd  Ed.  (and  see  the  cases  there  cited)  ; 
and  upon  bills  upon  allegations  of  such 
purpose,  where  the  Court  refused  to  in- 
terfere, in  cases  other  than  those  already- 
cited,  see  Fereday  v.  Sordern,  Jao. 
144;  Clark  Y.  Giraud,!  Madd.  511; 
Chesterfield  v.  Janssen,  2  Ves.  Sen.  125, 
142 ;  et  vide  Drewry,  Inj.,  32 ;  Eden, 
Inj.,  p.  16, and  the  cases  there  cited.  For 
the  Law  of  Courts  of  Equity  in  the 
United  States  on  usury,  see  Hilliard, 
Inj.,  pp.  16,  67,  &c.,  2nd  Ed. 


(1)  For  cases  other  than 
already  cited,  prior  to  the  17  &  18  Vict. 
c.  90,  upon  the  law  of  contracts  and 
instruments  in  fraud  of  the  usury  laws, 
shewing  where  Equity  interfered  in 
cases  of  usurious  contracts,  or  in  oases 
of  contracts  apparently  fair,  but  in  fact 
entered  into  fraudulently  for  the  pur- 
pose of  concealing  a  usurious  transac- 
tion ;  see  Searle  v.  Lord  Carpenter, 
Amb.  242  ;  Piers  v.  Tuite,  1  D.  &  Wal. 
279;   Lawley  v.  Hooper,  3  Atk.  278 
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CHAPTER  V. 

Persons  and  eelatinq  to  Persons. 


Part  II.  Sect.  1.  Principal  and  Agent. 


An  action  of        1.  An  action  of  trover  will  not  be  restrained  on  the  ground  that 

be°restrained  ^he  Coiirt  of  Chancery  ought  to  ascertain  the  questions  of  fact  or 

^''T^\tiii°^  direct  an  issue ;  thus  in  a  suit  by  a  plaintiff,  alleging  that  the 

agency  of  defendant  had  been  employed  by  him  as  his  agent  for  the  sale  of 

the  ground  horses,  and  that,  being  unable  to  obtain  from  the  defendant  the 

ouglit  to  as™  particulars  of  the  transactions  as  to  the  sales  and  purchases,  he 

certain  the      m^q  plaintiff)  had  Served  the  defendant  with  notice  to  determine 

facts  or  direct  ^         ^  ' 

an  issue.  the  agency,  and  had  subsequently  removed  several  horses  from 

his  premises,  upon  which  the  defendant  had  commenced  an  action 

of  trover,  Vice-Chancellor  Sir  J.  Stuart  refused  an  injunction  with 

costs  (1). 

.2.  Where  an  agent  was,  qua  agent,  obliged  to  indorse  a  bill, 

and  the  fact  was  known  to  indorsees,  an  injunction  was  granted 

to  restrain  proceedings  thereon  against  him  (2). 

3.  The  Court  will  not  grant  an  injunction  to  restrain  a  confi- 
dential agent  from  suing  his  employer  upon  a  bond  given  by  the 
latter  in  respect  of  demacds  that  arose  during  the  continuance  of 
the  agency,  but  given  after  its  termination  ;  however,  if  a  case  were 
made  of  peculiar  distress  at  the  time  of  the  bond  given,  the  Court 
might  interfere  (3). 

4.  One  for  whose  use  an  action  at  law  is  brought,  which  fact  is 
apparent  from  the  record,  should  be  made  a  party  to  a  bill  enjoining 
the  judgment  (4). 

(1)  OitrZewisv.  Cariw,  9  L.T.(N.S.)  (3)  Strathmore  v.  Fortune,  1  L.  J. 
407 ;  vide  S.  C.  p.  1108,  ante.                     (Ch.)  108. 

(2)  Kidson  v,  Dilworth,  5  Price,  564.  (4)  Turner  v.  Cox,  5  Litt.  175  (Amr.) 
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PabtII. 
Chapteb  v. 
Sect.  2.  Creditor — Debtor  and  Creditor. 


The  Court 

1.  If  a  creditor  of  a  testator   obtains  judgment  against  the  wiu  not 

executor  de  lonis  testatoris  before  a  decree  has  been  made  for  the  creditor  of  a 

administration  of  assets,  and  a  decree  in  an  administration  suit  ^^^J^^^^ 

is  afterwards   obtained  by  another  creditor,  the  Court  will  notjndgment 

■       •  ■    •  A     J      t,  against  an 

restrain  the  creditor  at  Law  from  issuing  execiition.    And  where  a  executor  de 

judgment  creditor  had,  before  the  date  of  the  decree,  obtained  a  f^^^  ^.g^^^g  ^ 

garnishee  order  nisi  under  sect.  61  of  the  17  &  18  Yict.  c.  125,  a  f^^^ 

motion  for  an  injunction  to  restrain  him  from  proceeding  further  tion  suit  from 

issuing 

at  Law  was  refused,  with  costs  (1).  execution. 

2.  The  principle  upon  which  a  Court  of  Equity  restrains  a 
creditor  from  enforcing  his  legal  rights  against  the  estate  of  the 
deceased  debtor,  is,  that  the  creditor  is  enabled  to  bring  into 
Equity,  with  some  specified  exceptions,  all  his  legal  rights,  and 
that  the  validity  of  his  debt  must  be  determined  in  Equity  upon 
the  same  principle  as  at  Law  (2). 

3.  The  Court  will  not  restrain  a  creditor  from  prosecuting  his  The  Court 
legal  remedy  against  the  personal  representatives  of  his  debtor,  restrain  a 
unless  there  is  a  decree  under  which  the  creditor  has  a  present  right  creditor  from 

^  o       prosecutmg 

to  go  in  to  prove  his  debt  (3).     And  notwithstanding  a  reference  ^'^  'egal 
to  take  the  usual  accounts  of  an  estate,  and  of  the  debts,  had  been  against  the 
ordered  upon  motion  under  the  5th  Order  of  May  1839  (now  abro-  prSentat^ves 
gated,  and  republished  in  the  Consolidated  Orders,  Ko.  20),  it  was  !™i^  ^^^^e 
held  that  the  Court  could  not  interfere  to  restrain  the  sheriff  from  under  which 
selling  or  parting  with  goods  taken  in  execution  upon  a  fi.  fa.  issued  iias  a  right 
three  days  before  the  testator's  death,  by  a  judgment  creditor  of  ^g^™^^    ^ 
the  testator,  to  anyone  but  the  executor,  unless  there  was  in  exist- 
ence a  decree  under  which  the  creditor  had  a  present  right  to  go 
in  and  prove  his  debt,  which  he  could  not  do  in  this  case  (4). 

4.  The  Court  wiU,  on  the  application  of  the  administratrix, 
party  to  an  administration  suit,  restrain  a  creditor  from  pro- 
ceeding with  his  action,  but  will  give  him  all  his  costs  at  Law,  and 

(1)  Roberts,  In  re.  Fowler  v.  Roberts,  (3)  Rankin  v.  Earwood,  2  Ph.  22  ; 
2  Giflf.  226  ;  vide  S.  C.  p.  1214,  post.  5  Hare,  215. 

(2)  Whitaker  v.  Wright,  2  Hare,  (4)  Teagve  v.  Richards,  11  Sim.  46 ; 
310.  9  L.  J.  (N.  S.)  Ch.  293. 
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Part  II.  also  the  costs  of  the  motion ;  as  where,  after  a  creditor  had 
Seot.  2.  commenced  an  action  against  the  administratrix  of  his  debtor,  a 
decree  was  made  in  a  suit  against  the  administratrix  for  the 
administration  of  the  intestate's  estate;  and  the  administratrix 
gave  notice  of  the  decree  to  the  creditor,  but  he  then  gave  notice 
to  her  that  he  should  proceed  with  his  action  unless  he  was  paid 
the  costs  of  it ;  and  the  costs  not  being  paid,  he  delivered  his 
declaration,  whereupon  the  arlministratrix  appeared  to  the  action 
and  called  on  the  creditor  (who  was  out  of  the  kingdom)  to  give 
security  for  the  costs  of  it ;  the  Court  restrained  the  creditor,  but 
ordered  the  administratrix  to  bring  the  intestate's  estate  into 
Court  (1). 

5.  Though  in  Bookless  v.  Crummach  (2)  a  creditor's  judgment 
obtained  before  the  decree  in  a  creditor's  suit  entitled  him  to  execu- 
tion de  bonis  jpropriis  of  the  executor,  the  Court  granted  an  injunc- 
tion against  the  creditor  to  restrain  proceedings  thereon  at  Law ; 
and  in  Epan  v.  Baldivin  (3),  a  creditor  who  had  obtained  judgment 
by  default  against  an  executor  de  bonis  projpriis  was  restrained  from 
issuing  execution,  there  being  a  decree  for  the  administration  of 
the  assets,  although  the  decree  was  subsequent  to  the  judgment ; 
yet  in  Terrewest  v.  Featherby  (4)  an  injunction,  after  a  decree  to 
account,  to  restrain  a  creJitor  from  proceeding  at  Law  upon  a 
verdict  obtained  before  the  decree,  which  would  entitle  him  to  a 
judgment  de  bonis  fro^riis  against  an  executor,  was  refused.  After 
a  decree  for  administration  in  a  creditor's  suit  the  Court  v\ill 
restrain  a  creditor  of  the  testator  fi-om  proceeding  at  Law  against 
the  assets,  but  not  from  proceeding  against  the  executors  per- 
sonally (5).  A  judgment  creditor,  not  a  party,  -will  not  be  allowed 
to  proceed  at  Law  if  a  receiver  has  been  appointed  in  a  creditor's 
suit,  and  a  prior  incumbrancer  is  a  party  (6). 

6.  Where  after  a  decree  for  administration  of  assets  an  executor 
pleaded  a  false  plea  to  an  action  brought  against  him  by  a  creditor 
of  the  testator,  in  order  to  have  an  opportunity  of  applying  for  au 
injunction  to  restrain  the  action,  the  Court  granted  an  injunction, 

(1)  Turiwr  V.  Connor,  15  Sim.  630. 

(2)  Coop.  P.  0.  125.  (5)  Euit  v.  Pichniny,  5  Sim.  569. 

(3)  2  Moll.  532  ;  1  Hog,  195.  (6)  Thackaherry  v.  Christian,  1  Hog. 

(4)  2  Mer.  480.  109. 
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and  held  the  creditor  not   entitled  to  a  judgment  against  the     PartII. 
executor  de  bonis  j)ropriis  (1).  Seot.  2. 

7.  Where  an  administration  decree  had  been  obtained  before 
action  brought,  the  defendant,  a  creditor,  not  having  notice  of  the 
decree  or  of  this  application,  although  an  injunction  to  restrain 
proceedings  at  Law  was  granted,  yet  all  the  creditor's  costs  were 
ordered  to  be  first  paid  (2). 

8.  If  a  Court  of  Common  Law  has  full  jurisdiction  to  deal  with  If  a  Comt  of 
the  case  the  Court  will  refuse  an  injunction ;  thus  where  a  share-  has  full 
holder  in  a  company,  who  was  also  a  creditor  of  the  company,  JoXaTw^tii 
obtained  judgment  against  the  company  for  money  due  to  him,  and  *t^e  case,  tins 
the  assets  of  the  company  had  been  assigned  to  another  company,  refuse  an 

of  which  he  had  also  become  a  shareholder,  and  not  being  able  to  ^"•'""'^  "'°" 
obtain  payment  of  his  debt  he  gave  notice  under  sect.  68  of  the 
Joint  Stock  Companies  Eegistration  Act,  7  &  8  Vict.  c.  110,  to 
another  shareholder  in  the  first  company,  who  had  not  become  a 
shareholder  in  the  second  company,  thai  he  should  proceed  against 
him,  individually,  to  recover  the  debt ;  upon  a  bill  for  an  in- 
junction by  the  shareholder  so  proceeded  against  to  restrain  the 
proceedings  at  Law,  but  without  asking  for  other  relief  (as,  for 
instance,  admitting  that  the  defendant  was  a  creditor  of  the  com- 
pany and  that  he,  the  plaintiff,  was  a  shareholder,  and  insisting 
that  the  defendant  and  others  were  also  shareholders,  and  therefore, 
that  though  it  was  just  the  defendant's  debt  should  be  paid,  it  was 
also  just  that  all  the  shareholders  should  contribute  2>^o  rata  to 
pay  the  debt,  and .  that  the  plaintiff  was  willing  to  make  his 
contribution  towards  it),  the  injunction  was  refused  with  costs,  on 
the  ground  that  a  Court  of  Common  Law  had  full  jurisdiction  to 
deal  with  the  case  (3).  And  where  a  creditor  obtains  judgment 
against  a  company  without  collusion  or  fraud,  and  proceeds  to 
enforce  it  by  scire  facias  against  a  shareholder,  a  Court  of  Equity 
will  not  restrain  the  proceedings,  or  inquire  into  the  validity  of 
the  judgment,  but  will  leave  the  shareholder  to  raise  his  defence 
by  pleading  to  the  scire  facias  (4). 

(1)  Fielden  v,  Fielden,  1  S.  &  S.  Sm.  101 ;  6  Jur.  (N.  S.)  88 ;  vide  S.  C. 
255.  p.  979,  ante. 

(2)  Farlowv.  Wilson,  11  Price,  95.  (4)  Gnen  v.  Nixon,  23  Beav.  530; 

(3)  Eardiiige  v.   Wehder,   1   Dr.  &  3  Jur.  (N.  S.)  993. 
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Part  II.         9.  Where  a  petition  for  winding  up  a  company  under  the  Joint 
Sect.  2.  '  Stock  Companies  Acts,  1856,  1857,  had  been  presented,  the  Court 


would  restrain  a  creditor  from  suing  the  company  until  the  petition 

had  been  disposed  of  (1). 

The  Court  10.  Where  A.  entered  into  an  agreement  for  the  purchase  of  an 

suit  of  a         estate,  and  paid  a  deposit,  and  entered  into  possession,  but  did  not 

foTsDeom        P^y  ^^®  remainder  of  the  purchase  money,  and  afterwards  a  creditor 

performance  of  the  vendor  obtained  a  iudgment  against  him  and  sued  out  an 
restrain  a  ,      .  ,    ,         ,  ,  .  „     .  .  , 

judgment        elegit,  and  then  brought  an  action  ot  ejectment  against  A. ;  upon. 

the  vendor      •^'  filing  a  bill  against  the  vendor  and  the  judgment  creditor, 

^'"■^.P™"        praying  to  have  the  agreement  specifically  performed,  and  for  an 

Law  against    injunction,  the  Court  restrained  the  judgment  creditor  from  pro- 

who  had  not    ceeding  in  any  action  against  him  (2). 

paid  the 

whole  of  the  purchase-money,  and  was  in  possession. 

The  Court  IX.    In   Drummond   v.    Piqou   (3)    a    special   injunction    was 

will  restrain  '  .  ./  \    /  r  j 

a  mortgagee  granted  under  the  circumstances  (namely,  that  a  question  was  raised 

ceeding°iu  whether  the   defendant  was  a  mortgagee   only,  or  whether  the 

asaiusUhe  Parties  stood  in  the  relation  of  vendor  and  purchaser;   the  suit 

mortgagor  being  for  specific  performance  of  a  contract  for  sale  to  the  defendant 

where  there  is  .  ,  .  ,  i         i  • 

a  question  of  the  premises,  which  were  mortgaged  to  him),  to  stay  process  of 
mortgagee  is  Outlawry,  and  all  further  proceedings  at  Law  to  recover  the  mort- 
a  purchaser  gage  money  and  interest,  against  the  plaintiff  in  Equity,  though 
only.  the  common  injunction  had  not  been  obtained ;  the  plaintiff  in 

Equity  to  give  judgment  in  the  action,  with  stay  of  execution,  to 

be  dealt  with  as  the  Court  should  direct. 

12.  Where  a  decree  for  the  administration  of  the  estate  had 
been  pronounced  pending  the  action,  an  injunction  was  granted 
against  the  plaintiff,  a  creditor,  on  payment  of  his  costs  at  Law, 
though  on  a  set-off,  and  a  ]^lene  administravit  prieter  pleaded,  the 
verdict  was  against  the  executor  on  all  the  pleas  (4). 

13.  Where  an  administration  decree  had  been  pronounced  in  a 
suit,  and  served  on  a  creditor  of  the  testator  in  the  suit,  and  after- 
wards the  creditor's  debt  was  disputed  and  he  brought  an  action  for 
it  against  the   representatives  of  the  testator,   the   action  was 

(1)  Northumlerland   and    Durham      Ch.  8. 

District   Banking    Company,   4    Jur.  (3)  2  My.  &  K.  168;  4  L.  J.  (N.S.) 

(N.  S.)  154.  Ch.  21 ;  vide  S.  C.  p.  186,  ante. 

(2)  .Snmion  V.  .ATeaZe,  14  L.  J.  (N.  S.)  (4)  Lord  v.  Wormleighton,  Jac.  148. 
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restrained,  but  it  was  held  that  the  creditor  was  only  entitled  to     Paet  II. 

Chapter  "V 
receive  his  costs  when  he  had  established  his  debt  (1).  Sect.  2. 

14.  In  Hoo^s  V.  Kingston  {Earl  of)  (2)  it  was  held  that  after  a 
decree  to  account  in  an  administration  suit,  the  Court  will  restrain 
a  creditor  from  proceeding  in  a  suit  instituted  by  himself,  only 
when  the  executor  has,  in  his  answer  or  in  some  other  way,  given 
an  account  of  the  assets,  and  brought  the  amount  into  Court. 

15.  In  Ourre  v.  Bowyer  (3)  it  was  held  that  a  creditor  proceeding 
against  an  executor  at  Law  after  notice  of  a  decree  to  account,  is 
so  far  committing  a  contempt  that  upon  application  for  an  injunc- 
tion the  Court  will  refuse  him  the  costs  of  further  proceedings  at 
Law,  and  the  costs  of  the  application. 

16.  After  a  decree  for  the  administration  of  a  testator's  estate 
creditors  will  be  restrained  from  suing  at  Law  on  the  application  of 
a  legatee  (4). 

17.  Notwithstanding  all  a  debtor's  estate  had  been  taken  from 
him  by  an  Act  of  Parliament  (7  Geo.  1,  c.  27),  vesting  all  his 
estate  in  the  trustees  of  the  South  Sea  Company,  and  making  a 
provision  for  the  payment  of  his  debts  out  of  his  estate,  yet  the 
Court  refused  an  injimction  to  the  debtoi',  who  had  been  one  of 
the  directors  of  the  South  Sea  Company,  and  who  owed  money 
which  had  been  recovered  against  him  at  Law,  on  the  ground  that 
the  Act  was  not  made  in  favour  of  the  directors  (5). 

18.  The  Court  refused  with  costs  a  motion  on  behalf  of  the 
defendants,  executors,  in  a  suit  to  administer  the  personal  estate,  to 
restrain  a  creditor,  after  a  decree,  from  issuing  execution  on  a 
judgment  obtained  before  the  decree,  against  an  executor,  de  honis 
testatoris  et  si  non  de  honis  jarojoriis.  As  to  costs,  in  this  case  the 
decision  was  founded  on  the  nature  of  the  suit  (an  administration 
suit  by  legatees),  the  time  of  filing  the  bill,  the  statement  as  to 
assets  in  the  answer,  and  the  time  of  obtaining  the  decree,  and  the 
absence  of  any  explanation  of  the  state  of  the  assets  at  the  time 
of  the  motion  to  restrain  the  execution,  and  to  the  time  of  bring- 
ing the  action  and  obtaining  judgment,  and  the  rights  of  the 

(1)  King  v.  King,  10  L.  T.  (N.  S.)  ,    (4)  aarke  v.  Earl  Ormonde,   Jac. 
832.  122. 

(2)  PI.  &  K.  246.  (5)  Ilolditch  v.  Mist,  1  P.  Wms.  695, 

(3)  3  Madd.  456.  5th  Ed. 
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Part  II. 

Chapter  V, 
Sect.  2. 


If  heir  plead 
a  false  plea, 
the  Court 
will  after  an 
administra- 
tion decree 
rebtrain 
execution 
against 
ancestor's 
assets,  but 
not  from 
proceeding 
against  heir. 


A  creditor 
cnn  tinning 


ereditors  here  to  satisfaction  out  of  the  assets  of  the  testator,  and 
if  none,  then  to  an  action  which  would  entitle  them  to  satisfaction 
■  out  of  the  goods  of  the  executor ;  and  that  if  tliere  were  a  deficiency 
of  assets,  the  claimants  in  the  suit  would  suffer,  because  they  used 
less  diligence  than  the  plaintiffs  at  Law,  but  would  not  suffer  at  all 
if  the  executors  were  held  to  have  a  right  to  stand  against  the 
assets  only  in  the  situation  in  which  the  creditors  would  have  stood 
upon  a  just  administration  (1). 

19.  If  in  an  action  by  a  bond  creditor  against  the  heir  of  an 
intestate,  the  latter  plead  a  false  plea,  the  Court  will,  after  a  decree 
obtained  in  a  suit  by  another  creditor,  for  the  administration  of 
the  intestate's  assets,  restrain  the  plaintiff  at  Law  from  taking  out 
execution  against  the  assets,  but  not  from  proceeding  against  the 
heir  personally  (2). 

20.  A  judgment  debtor,  who  is  debtor  as  an  executor  or  admi- 
nistrator, is  within  the  garnishee  clauses  of  the  17  &  18  Vict.  c.  125 ; 
and  therefore  a  debt  owing  to  the  testator,  and  due  to  such  judg- 
ment debtor  in  his  representative  capacity,  may  be  attached  by  a 
judgment  creditor  of  the  executor  in  the  same  right  (3).  And  a 
judgment  creditor  (the  judgment  having  been  recovered  on  the 
24th  of  April,  1860)  may  proceed  against  the  garnishee  notwith- 
standing a  decree  for  the  administration  of  the  estate  in  Chancery 
(which  was  after  the  judgment,  namely,  the  13th  of  May,  1860), 
and  a  (]ourt  of  Equity  will  not  interfere  v,iih  or  restrain  such  pro- 
ceedings (4). 

21.  Where  a  garnishee  order  had  been  obtained  by  a  judgment 
creditor  against  a  receiver  appointed  by  the  Court  of  Chancery, 
the  receiver  not  objecting  to  the  order  being  made,  and  the 
receiver  had  paid  over  to  the  judgment  creditor  moneys  in  his 
hands  as  such  receiver,  the  judgment  creditor  was  ordered  to  repay 
the  moneys,  and  he  and  the  receiver  were  both  made  liable  to  pay 
the  costs  01  the  motion  (5). 

22.  Where  a  creditor  had  continued  his  proceedings  at  Law 

(1)  Lee  V.  Parle,  1  Keen,  714-. 

(2)  Price  v.  74't'a«s,  4  Sim.  514.  1189;    S.  C.  iiom.  Foiuler  v.  Roberts, 

(3)  Burton  v.  Hoberh,  29  L.  J.  (Kx.)      2  Giff.  220,  vide  S.  0.  p.  1209,  ante. 
484.  (S)  DeWinton-v.  Brecon  {Mayorqf), 

(4)  Moberts,  In  re,  C  Jur.   (N.  S.)      28  Beav.  200 ;  6  Jur.  (N.  S.)  1046. 
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after  notice  of  a  decree  for  administration,  lie  was  ordered  to  pay     Pabt  II. 
,  .  .     ,  .       ,  n  1  i         J.  ii.  Chapter  V. 

tJie  costs  01  a  motion  to  restrain  him,  but  was  allowed  to  set  tnem      seot.  2. 

off  against  the  costs  of  the  proceedings  at  Law  incurred  prior  to  the  proceedin<^s 

notice  (1).     And  where,  upon  a  motion  by  the   defendant,   an  ^' 1^**^  f"^"" 

_  ^   '  t^  /  _  _  notice  of  an 

administrator,  after  a  decree  in  a  creditor's  suit,  to  restrain  creditors  administra- 
from  proceeding  in  an  action  at  Law,  the  administrator  having  by  ^ni  be 
his  answer  in  the  cause  stated  what  assets  had  come  to  his  hands,  ^^^l^  J°gjg 
and  having  given  the  plaintiffs  at  Law  notice,  after  they  had  served  of  a  motion 
their  writ,  to  come  in  and  prove  their  demands  under  the  decree  ;  him. 
the  Court  held  that  the  defendant  was  entitled  to  the  injunction, 
and  that  the  plaintiffs  at  Law  were  not  entitled  to  any  costs  in- 
curred by  them  after  the  notice  (2).  And  also,  that  the  fund 
being  deficient,  the  payment  of  the  costs  was  not  a  condition  pre- 
cedent to  granting  the  injunction ;  and  if  the  answer  should  not 
contain  a  sufficiently  full  statement  of  the  assets  received,  the 
Court  would  allow  the  motion  to  stand  over  until  the  assets  were 
accounted  for  (3).  But  after  the  common  decree  in  a  creditor's 
suit,  the  executor  not  denying  that  he  has  assets,  nor  disputing  the 
debt,  cannot  obtain  an  injunction  to  restrain  an  action  by  a  creditor 
of  the  estate  against  him,  commenced  before  the  suit,  but  not  pro- 
ceeded with  since  notice  of  the  decree,  except  upon  the  terms  of 
paying  the  costs  at  Law,  and  also  of  the  motion  for  the  injunction  (4). 
23.  On  an  application  being  made  to  stay  a  creditor's  suit, 
because  of  a  decree  obtained  in  an  administration  suit  subsequently 
instituted  by  two  of  the  executors  against  the  third,  as  there  was  no 
evidence  of  the  amount  of  the  assets  received  by  the  executors,  and 
as  it  appeared  that  the  creditor's  case  in  the  first  suit  depended  on 
vouchers  and  documents  in  the  hands  of  the  executors,  the  Court 
ordered  the  motion  to  stand  over  until  the  executors  had  put  in 
their  answer  in  that  suit  (5) ;  and,  semhle,  that  a  creditor  whose 
suit  in  Equity  is  stayed,  as  well  as  a  creditor  who  is  restrained  from 
prosecuting  an  action  at  Law,  is  entitled  to  have  a  discovery  of 
assets  possessed  by  the  executors,  and  payment  of  the  amount  into 
Court  (6). 

(1)  Gardnerv.Oarrett,20'BeiiYA69.  (3)  lb. 

(2)  Pepper  v.  Foster,  6  Ir.  Eq.  Rep.  (4)  Cole  y.  Burgess,  1  Kay  (App.)l. 
384.  (5)  Macrae  v.  Smith,  2  K.  &  J.  411. 

(6)  lb. 
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Pabt  II.         24.  Where  a  creditor,  on  the  footing  of  a  ioint  and  several  bond 
Ohaptek  v.  '  o  j 

Sect  2.   '  of  B.  and  N.  (having  entered  judgment  against  B.  only)  had  proved 

under  a  decree  to  account  in  a  suit  against  the  assets  of  B.,  and  he 
was  also  a  party  to  the  report  under  a  decree  to  account  in  a  sup- 
plemental suit  affecting  the  assets  of  N.,  but  did  not  prove  under 
it ;  the  Court  restrained  the  creditor  from  proceeding  at  Law 
against  the  administrator  of  N.  (1). 

25.  After  a  decree  in  a  creditor's  suit  the  Court  will  stop  a 
creditor  from  proceeding  in  another  suit  for  the  recovery  of  a 
demand  against  the  estate  of  a  testator,  if  the  object  can  be 
obtained  in  the  first  suit ;  but,  secus,  if  the  creditor  would  be 
unable  to  obtain  relief  in  the  first  suit  (2).  And  where  there 
was  a  decree  in  a  suit  in  the  Exchequer,  under  which  a  creditor 
could  have  full  relief,  that  Court  restrained  him  from  proceeding 
in  a  suit  in  Chancery  against  the  same  estate  (3). 

26.  The  Court,  in  Boveray  v.  Grayson  (4),  on  the  coming  in  of 
answer,  dissolved  an  injunction  obtained  by  bail  against  a  creditor 
who  had  obtained  a  verdict,  the  principal  debtor,  though  a  defen- 
dant, not  being  within,  and  stated  by  the  bill  to  be  out  of,  the 
jurisdiction. 

27.  Where  there  was  a  decree  for  payment  of  debts,  &c.,  on  the 
suit  of  the  trustees  against  the  heiress  and  executrix,  and  the  persons 
claiming  under  the  will,  a  bond  creditor,  although  he  insisted  he  knew 
nothing  of  the  decree,  was  restrained  by  injunction  from  proceeding 
at  Law  against  the  executrix  (5).  Lord  Chancellor  Thurlow  said, 
as  a  bill  had  been  brought  for  payment  of  debts,  and  a  decree  had 
been  made  for  taking  an  account  of  them  and  payment,  and  the 
creditors  might  have  satisfaction  under  it ;  he  would  not  permit  the 
defendant  in  this  suit  (i.e.,  a  bill  for  an  injunction  to  restrain  the 
creditors  proceeding  at  Law)  to  proceed  at  Law,  which  would  be 
rendering  the  decree  nugatory. 

28.  In  Powell  v.  Walworth  (6),  where  a  creditor  had  been 
restrained  from  proceeding  at  Law  on  account  of  a  decree  obtained, 

(1)  Cuffe  V.  Young,  8  Ir.  Eq.  Eep.  37. 

(2)  Costerton  v.  Costerton,  2  Keen,  (4)  3  Sw.  145. 

774.  (5)  Brooks  v.  BeynoJds,  Dick.  603 ; 

(3)  Pidgeon   v.   D'Alton,  J.   &   0.      1  Bro.  C.  C.  183. 
27G.  (6)  2  Madd.  183. 
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he  was  allowed  to  prosecute  a  suit  where  proceedings  on  the  decree     Part  ii. 

■^  Chapter;  V. 

had  been  delayed  for  some  years  (1).  Sect.  2. 

29.  If  a  judgment  creditor  has  sued  out  an  elegit,  and  is  in  pos- 
session,  whereby  he  has  a  specific  lien,  the  Court  cannot  put  him 
on  a  level  with  another  judgment  creditor  who  has  not  sued  out  an 
elegit ;  but  if  there  are  two  judgment  creditors,  though  neither  has 
sued  out  an  elegit,  the  prior  judgment  shall  be  first  satisfied  (2). 

30.  A  judgment  creditor  who  has  notice  of  the  possession  of  lands  A  judgment 

.  .„  1         ,,  1  •  1-  ]         •      i    creditor, 

by  a  receiver,  will  not  be  allowed  to  continue  proceedings  by  eject-  with  notice  of 
ment  to  recover  the  possession  of  them,  if  they  were  taken  without  pog^sesSon,^ 
the  leave  of  the  Court,  and  after  he  had  notice  that  the  receiver  wi'l  ^f   , 

restrained 

was  in  possession  (3).  continuing 

31.  Parties  to  a  suit,  and  all  persons  coming  ia  under  the  decree,  in  ejectment, 

will  be  enjoined  from  disturbing  a  purchaser.     If  fifty  judgment  ^^^^^^^  jgave 

creditors  come  in,  and  only  a  few  can  be  paid,  the  others  will  be  and  after 

.         .    .  ..,..,.  .       notice  of 

restrained,  and  where  there  is  original  jurisdiction  (as  in  carrying  receiver's 

a  trust  into  execution),  if  the  old  jurlgment  creditors  will  not  come  P°^^'^^^^''^- 

in,  they  are  restrained  from  proceeding  against  those  lands  in 

future  (4). 

32.  "Where  A.,  a  bond  creditor  of  the  intestate  for  £600,  brought 
an  action  against  the  administratrix,  who  pleaded  no  assets  ultra 
£54 ;  and  then  A.,  not  being  satisfied  with  the  inventory,  procured 
the  archbishop's  commissary  to  assign  to  him  the  administration 
bond,  upon  which  he  brought  three  actions,  one  against  the  admi- 
nistratrix, and  one  against  each  of  the  sureties  to  the  bond,  and 
assigned  for  breach  of  the  bond  that  the  administratrix  had  not 
exhibited  a  true  inventory;  and  no  defence  was  made,  and  the 
administratrix  suffered  judgment  by  default ;  the  Court,  on  a  bill 
by  the  sureties  to  stay  the  proceedings  at  Law  on  the  ground  that 
no  defence  having  been  made  bespoke  a  consciousness  that  there 
was  none,  decreed  that  the  judgment  should  stand  as  a  security  for 
so  much  as  the  account  to  be  taken  on  the  inventory  should  fall 
short  to  satisfy  A.  his  principal  and  interest  on  his  bond,  and 
proceedings   on   both  the   bonds   were   stayed   till  tlie   master's 

report  (5). 

(1)  2  Madd.  183. 

(2)  Howe  V.  Bant,  Dick.  151.  (5)  Qreerside  v.  Benson,  3  Afk.  248  ; 

(3)  Lees  v.  Waring,  1  Hog.  216.  vide    Canterbury   (Arehhishop    of)   v. 

(4)  Stackpoole  v.  Curtis,  2  Moll.  504.      Wills,  Salk.  315. 

4  I 
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Paht  II.  33.  Where  creditors,  having  it  in  their  power,  obtained  warrants 
Sect.  2.  101'  payment  oi  an  American  loyalist  s  debt  out  of  his  estate  there, 
Lord  Chancellor  Thurlow  said  that  if  the  creditors  could,  hona  fide, 
obtain  anytliing  there,  they  ought  to  do  so ;  but  the  creditors 
swearing  that  they  did  not  know  of  the  debtor's  property  there  till 
the  filing  of  the  bill,  no  laches  could  be  imputed  to  them  for  not 
applying  to  a  fund  of  which  they  were  not  informed,  and  dissolved 
an  injunction  to  restrain 'them  from  pi-oceeding  on  the  bond,  but 
gave  the  debtors  liberty  to  use  the  creditors'  name  to  obtain  the 
warrants  for  payment  in  America,  and  make  them  available  as  far 
as  might  be  (1). 

34.  Where  a  debt  being  payable  by  instalments,  with  interest, 
the  debtor  had  made  default  in  payment  of  one  of  the  instalments, 
and  by  a  deed  reciting  that  the  creditor  had  agreed  to  give  the 
debtor  time  upon  having  the  payment  of  the  debt  secured  to  him 
with  interest,  "  by  the  instalments,  and  in  manner  thereinafter 
appearing,"  with  a  provision  for  payment  of  the  debt,  with  interest, 
by  instalments  different  from  the  former  ones,  and  a  proviso  that 
upon  default  being  made  in  payment  of  any  instalment  the  whole 
unpaid  portion  of  the  debt,  with  interest,  should  become  imme- 
diately payable  ;  ami  the  plaintiff,  although  he  executed  the  deed, 
alleged  that  he  did  so  on  the  verbal  assurance  that  this  proviso 
and  covenant  should  not  be  strictly  enforced ;  and  the  debtor 
made  default :  Lords  Justices  Knight  Bruce  and  Turner  held, 
reversing  a  decision  of  Vice-Cliancellor  Sir  J.  Stuart,  that  the 
alleged  parol  agreement  had  not  been  proved,  and  that  the  pro- 
viso was  not  in  the  nature  of  a  penalty,  and  that  a  Court  of  Equity 
ought  not  to  restrain  the  creditor  from  enforcing  immediate 
payment  of  the  whole  monej'S  remaining  due  (2). 
A  diai-ging  35.  A  charging  order,  when  made  absolute,  operates  from  the 

made  absu-  making  of  the  order  nisi,  and  not,  as  erroneously  intimated  in 
from'the  "*'''  Warhurton  v.  EiU  (3),  from  the  making  of  the  order  absolute.  And 
makiiig  ilie      vvhere  a  creditor  had  recovered  iudgment  against  his  debtor,  and 

order  nisi,  •>      <=  o 

and  the  had  issued  afi.  fa.,  and  shortly  afterwards  the  debtor  died,  and  the 

to  restrain       creditor  had  entered  a  suggestion  on  the  record  entitling  him  to 

(1)  Pi'tn-s  V.  Jiruiny,  3  Bro.  C.  C.       595  ;  32  L.  J,  (Ch.)  6?2  ;  8  L.  T.  (N.S.) 
54,  vide  S.  tl.  p.  1058,  ante.  344. 

('^)  Sterne  v.  Jltrk,  1  \)r  (i.  J.  &  ;?.  (3)  Koy,  470. 
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have  execution  against  the  executrix,  and  had  obtained  a  charging  Pakt  ir. 
order  nisi  upon  shares  belonging  to  the  debtor;  and  after  the  order  8^.^.  2. 
nisi  had  been  obtained,  but  on  the  same  day,  a  decree  was  made  p,.oeeedin"s 
for  administration  of  the  debtor's  estate  ;  and  the  order  nisi  not  ^J  ti^e  orc- 

<(»  .      .  ....    ditor  where 

having  been  made  absolute,  the  plaintiff  in  the  administration  suit  the  order 

applied  for  an  injunction  to  restrain  further  proceedings  by  the  ^j^de  prior 

judgment  creditor,  the  Lords  Justices  Wood  and  Selwyn,  affirming  ^^g^^fjo™'" 

a  decision  of  Vice-Chancellor  Sir  R.  Malins,  held,  that  an  injunction  decree, 

though  on 
ought  not  to  be  granted  (1).  the  same  dav. 


Sect.  3.  Surety. 
1.  If  a  creditor  give  time  to  a  debtor  without   notice   to   the  if  a  creditor 
surety,  this  will   release   the   surety,  and   an  injunction  will    be  f'aebior'* 
granted  to  restrain  proceedings  at  Law  against  him  (2).     And  if  a  ^Qf[y°''|,p  ^.j^g 
creditor  having,  among  other  things,  a  bond  with  a  surety,  take  surety,  the 

.  ,       surety  is 

a  mortgage  from  the  principal  debtor,  and  agree  to  receive  the  released. 
residue  by  instalments,  secured  by  warrant,  &c.,  without  prejudice 
to  any  security  he  now  holds,  an  injunction  will  be  granted  against 
suing  the  surety  (3).  But  the  rule  of  Law  being  always  this,  that 
you  may  suspend  your  rights  for  ever  against  the  principal  debtor, 
and  yet  preserve  your  rights  against  the  surety,  and  that,  even 
though  you  put  into  a  deed  words  which  in  form  are  a  release,  the 
Court  will  not  give  that  effect  to  them,  but  will  take  the  whole  of 
the  deed  together,  and  effectuate  that  which  is  the  real  intention 
of  the  parties.  Therefore,  where  a  debtor  executed  a  deed  under 
sect.  192  of  the  Bankruptcy  Act,  1861,  which  contained  a  release 
from  his  creditors,  followed  by  a  proviso  reserving  any  rights  his 
creditors  might  have  against  any  other  persons  in  respect  of  any 
debt  due  by  the  debtor,  either  alone  or  jointly  with  any  other 
persons ;  upon  a  bill  by  a  surety — who,  with  the  principal,  had 
entered  into  a  joint  and  several  covenant  in  a  mortgage  deed  for 
the  payment  of  interest — to  restrain  an  action  for  the  interest, 
it  was  held,  by  Vice-Chancellor  Sir  G.  M.  Giffard,  that  the  effect 

(I)  ffaly  V.  Barry,  L.  E.  3  Ch.  452  ;  (2)  Ireland  (Sank  of)  v.  Beresford, 

37  L.  J.  (Ch.)  723  ;  16  W.  B.  654;  18       6  Dow.  1^33. 

h.  T.  (N.  S.)  491.  (3)  BouUbee  v.  Stubbs,  18  Ves.  20. 

4  12 
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Pakt  II.  of  the  deed  was  to  give  a  qualified  release,  and  not  to  extinguish 
Sect.  3.  '  the  debt ;  and  that  the  remedy  of  the  creditor  against  the  surety 
for  interest  was  not  barred  (1);  and  upon  appeal  this  decision  was 
affirmed,  Lord  Chancellor  Hatherley  holding  that  the  deed  only 
amou  uted  to  a  covenant  not  to  sue  the  debtor,  and  that  the  surety 
was  not  released,  but  that  the  surety  could  pay  off  the  principal 
to  the  creditor  and  recover  tlie  amount  from  the  debtor ;  and, 
senible,  that  under  such  a  deed  there  would  be  a  resulting  trust  of 
any  surplus  for  the  debtor. 

2.  If  there  has  been  an  agreement  to  refer,  and  a  reference 
between  landlord  and  tenant,  without  the  concurrence  of  the  surety 
in  a  replevin  bond,  of  matters  in  difference,  whereby  the  perform- 
ance of  the  condition  of  the  bond  (to  proceed  with  effect)  has  been 
suspended,  the  Court  will  restrain  the  landlord  from  proceeding 
at  Law,  on  an  assignment  of  the  bond,  against  the  sureties  (2). 

3.  Where,  on  the  15th  of  February,  1831,  A.  and  B.  dissolved 
partnership,  A.  leaving  in  the  business,  to  be  continued  by  B.,  the 
amount  of  his  share ;  and  on  the  same  day  B.,  as  principal,  and  F., 
as  surety,  executed  a  bond  for  payment  to  A.  of  £5000  on  the 
15th  of  August  following,  witli  interest  at  £5  per  cent. ;  and  on 
the  21st  of  February,  1831,  without  the  privity  or  consent  of  F., 
A.  and  B.  agreed  that  the  whole  of  the  debt  due  by  the  latter  to 
the  former  should,  as  to  £1000,  be  paid  within  a  year,  and  as  to 
the  residue  within  five  years,  by  equal  half-yearly  payments,  with 
interest ;  and  in  May,  1855,  B.  was  adjudicated  bankrupt,  and 
under  the  bankruptcy  A.,  or  his  assignee,  received  dividends  ;  and 
in  February,  1866,  A.  commenced  an  action  against  the  repre- 
sentatives of  F.  to  recover  a  large  sum  and  interest,  and  thereupon 
a  bill  was  filed  to  restrain  the  proceedings,  and  an  injunction 
granted ;  on  the  hearing,  Vice-Chancellor  Sir  J.  Stuart  directed 
tliat  the  injunction  should  be  made  perpetual,  that  A.  shoukl  enter  up 
satisfaction  on  the  judgment  obtained  (by  consent)  against  F.'s  estate, 
and  that  A.  should  pay  all  the  costs  at  Law  and  in  Equity  (3). 

4.  Where  A.  had  joined  B.  in  a  promissory  note,  as  surety  for  a 

(1)   Green  V.  T%»»7,  L.  E.  7  Eq.  28 ;  (2)  Bowmaker  v.    Mvor,;    3   Price, 

17  W.  B.  T-i,  385  ;  L.  H.  4  Ch.  204  ;  214 ;  7  Price,  223. 
38  L.J.  (Ch.)220;    20  L.  T.  (iM.  S.)  (3)   Wn)/hf  v.  Scmdars,3  Jm.(^.S.) 

131.  504. 
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moiety  of  a  debt  due  from  B.  to  C.,with  knowledge  that  the  whole    ^P^"'^^^- 

•'  /^      Chapter  V. 

debt  was  also  secured  by  a  bill  of  sale  of  B.'s  furniture,  and  C,      Seot.  3 

who  was  also  B.'s  landlord,  took  the  furniture  under  a  distress  for  ^  creditor 

rent,  which  became  due  subsequently  to  the  date  of  the  bill  of  ^PP"°P^'g^^j°°' 

sale ;  Lords  Justices  Knieht  Bruce  and  Turner  held  (aflfirmins'  the  matter  of  a 

^  .  ^  security  to 

decision  of  the  Master  of  the  Rolls,  Sir  J.  Eomilly),  that  C.  had  any  other 

precluded  himself  from  appropriating  the  furniture  to  any  other  releases'a 

purpose  than  the  debt  for  which  it  was  given  as  a  security,  and  tn'owied"-e^ 

that  A.  was  entitled  to  be  discharged  to  the  extent  of  one  half  of  that  the  debt 

.  was  so  se- 

the  value  of  the  furniture  (1).  cured. 

5.  A  surety,  who  has  contracted  to  become  so  on  the   under-  A  surety, 

standing  that  he  is  to  be  co-surety  with  another,  is  wholly  released  traoted  to 

in  Equity,  if  the  intended  co-surety  does  not  execute.     And  where  ^n°+i™\,^n,3er- 

one  of  two  intended  co-sureties  had  executed  a  joint  and  several  standing;  that 

he  is  to  be  a 
covenant  for  the  repayment  ot   moneys  to   be  advanced   to    the  co-surety,  is 

principal  debtor,  on  the  understanding  that  the  money  would  not  Equity  if  the 

be  advanced  until  the  deed  was  executed  by  the  other  surety  ;  and  intended  co- 

•'  •'   '  surety  does 

the  deed  was  never  executed  by  the  other  surety,  and  no  notice  of  not  execute. 
his  failure  to  execute  had  been  given  by  the  creditor  to  the  exe- 
cuting surety  until  after  the  principal  debtor  had  made  default  and 
become  insolvent ;  Lords  Justices  Knight  Bruce  and  Turner  (affirm- 
ing a  decision  of  Vice-Chancellor  Sir  W.  P.  Wood)  held,  that  the 
executing  surety  was  entitled  to  be  discharged  in  Equity  from 
every  part  of  the  debt,  and  (the  Lords  Justices  varying  so  much  of 
the  decree  of  the  Vice-Ohancellor  as  ordered  the  deed  to  be  de- 
livered up  to  be  cancelled)  to  have  an  injunction  to  restrain  all 
proceedings  at  Law  under  it,  and  that  the  surety  had  not  lost  his 
right  by  setting  up  this  defence  at  Law  by  an  equitable  plea,  still 
pending  at  the  time  of  granting  the  injunction,  to  which  the 
covenantees  demurred  in  such  a  way  as  might  leave  the  equitable 
ground  untouched  (2).  In  this  case  the  Vice-Chancellor  said,  "  In  The  release 
Ecc  parte  Gifford  (3),  Lord  Eldon  appears  to  have  entertained  an  J^tlna*'"" 
opinion,  though  he  did  not  positively  determine  the  point,  that  ^''^'^''?^  . 

_  SUr6tl6S  IS  CI 

after  such  security  {i.e.,  a  joint  and  several  one)  has  been  executed,  discharge  of 

(1)  Pearl  v.  Deacon,  3  Jur.  (N.  S.)  (2)  Evans  v.  Bremridge,  8  De  G.  M. 

879, 1187  ;  24  Beav.  186  ;  1  De  G.  &  J.       &  G.  100  ;  2  K.  &  J .  174 ;  2  Jur.  (N.  S.) 
461.  134,  311 ;  25  L.  J.  (Ch.)  102,  334. 

(3)  6  Ves.  805. 
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Pakt  II.      the  person  taking  it  might  release  one  of  the  sureties  without  dis- 

Sect.  3.      charging  the  co-surety  from  his  liability."     "  But  in  Nicholson  v. 

tiiTother        Revill  (1)  Ex  parte  Gifford  was  cited,  and  Lord  Eldon's  dictum 

and  so  of  joint  ^vas   expressly  overruled  by  the  Court  of  Queen's  Bench.     The 
obligors.  1  J  J        ^  ^  J  -1  1 

learned  Judges  in  that  case  said,  that  it  appeared  to  them  that 

Lord  Eldon  had  not  decided  the  point,  and  could  not  have  had  all 

the  circumstances  before  him  ;  and  then,  upon  the  authority  of  the 

case  in  the  Year  Books,  21  Edw.  481  B ,  pi.  33,  they  held  distinctly 

that  a  release  of  one  joint  obligor  is  a  release  of  both,  and  that, 

therefore,  the  doctrine  in  Ex  parte  Gifford  could  not  be  upheld ; 

but  that,  if  the  creditor  did  i-elease  one  of  two  sureties,  the  other 

would  also  be  discharged.     That  decision  at  Law  has  not  since 

been  disputed." 

6.  Where,  by  an  agreement  between  bankers,  a  customer,  and  a 
surety,  the  surety  guaranteed  the  balance  due,  or  to  become  due, 
from  the  customer,  subject  to  a  limit,  and  to  a  proviso  empowering 
the  surety  at  any  time  to  determine  by  notice  his  liability  as  to 
subsequent  dealings ;  and  the  customer  afterwards  obtained  a  loan 
from  the  bank  beyond  the  limit  of  the  guarantee  on  a  warrant  of 
attorney  ;  and  simultaneously  with  it  a  second  agreement  was 
entered  into  between  the  bankers,  the  customer,  and  the  surety, 
that  the  warrant  of  attorney  should  not  prejudice  or  affect  the 
former  agreement,  and  that  the  bank  would,  at  any  time  when 
requested  by  the  surety,  enter  up  judgment  and  issue  execution; 
but  the  bank  omitted  to  file  the  warrant  of  attorney,  and  the 
customer  became  bankrupt ;  the  Court  held,  that  by  the  omission 
to  file  the  warrant  of  attorney  the  surety  was  discharged,  but  that 
the  surety  who  had  pleaded  to  an  action  on  the  guarantee,  and 
then  filed  a  bill  for  an  injunction,  had  put  the  bank  to  unnecessary 
costs,  and  could  only  be  relieved  in  Equity  on  paying  the  costs  at 
Law  subsequent  to  the  declaration  (2). 

7.  Where  two  bankers,  B.  and  C,  had  carried  on  business  under 
articles  of  partnership  providing  that  if  at  the  end  of  five  years, 
for  which  the  partnership  was  to  continue,  either  partner  should 
wish  to  carry  on  the  business,  and  should  not  take  the  share  of 
the  other  at  a  valuation,  the  assets  should  be  realised,  the  debts 

(1)  4  Ad.  &  E.  675. 
(.2)   Watson  v.  Allcock,  4  De  G.  M.  &  G.  242. 
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paid,  and  the  surplus  divided  ;  and  simultaneously  with  the  exe-     Part  ir. 

.  „    ,  T,  i  ,  1  •  J.  n  Chapter  V. 

cution  of  the  articles!,  B.,  as  principal,  gave  to  his  partner  O.  a      seot.  3. 


bond,  which  was  executed  by  L.  as  surety,  to  indemnify  C.  against 
all  loss  in  respect  of  the  partnership ;  and  the  business  of  the 
bank  was,  without  consulting  the  surety,  continued  by  the  firm  for 
more  than  a  year  after  the  expiration  of  the  five  years,  at  the  end 
of  which  time  one  of  the  bankers,  C,  retired,  leaving  the  whole 
partnership  assets  in  the  hands  of  B.,  the  other  banker,  by  whom 
the  business  was  continued  till  B.'s  bankruptcy,  about  three  months 
afterwards ;  and  B.  then  absconded,  leaving  the  concern  insolvent, 
and  0.  was  compelled  to  liquidate  the  liabilities  of  the  partner- 
ship ;  the  Lords  J  ustices  held,  that  inasmuch  as  by  the  articles  of 
partnership  the  partnership  ought  to  have  been  wound  up  at  the 
expiration  of  the  term  limited  by  the  articles,  it  was  not  competent 
to  C.  to  agree  to  its  continuance  without  the  consent  of  the  surety, 
L.,  and  yet  to  hold  L.  liable  as  surety  upon  the  bond,  and  that  C, 
therefore,  was  not  entitled  to  put  the  bond  in  force  against  L. ; 
and  the  Court  held,  that  by  this  continuation  the  surety  was  dis- 
charged, and  that,  whether  that  circumstance  would  afibrd  a  defence 
to  an  action  on  the  bond  or  not,  a  Court  of  Equity  would  restrain 
the  obligee  from  proceeding  in  such  an  action  (1). 

8.  In  Dawson  v.  Lawes  (2)  Vice-Chancellor  Sir  W.  P.  Wood 
refused  an  injunction  to  restrain  an  action  against  the  surety  upon 
an  interlocutory  application,  in  a  state  of  circumstances  not  shewing 
a  sufficient  probability  that  such  a  case  would  be  proved  on  further 
investigation  as  would  entitle  the  surety  to  be  protected  by  a 
perpetual  injunction  at  the  hearing. 

9.  Where  A.,  B ,  and   C.  had  contracted  with  a  company  to  if  the  trans- 
execute  certain  works  on  given  terms,  and  D.  and  E.  had  given  a  ^^lilj' ^^,g^ 
bond,  as  their  sureties,  for  the  performance  of  the  contract:  and  P°^'''"'^°^ 

'  '  jr  '  tue  surety 

A.  and  B.  retired  from  the  partnership,  and  F.  had  been  substi-  are  known  to 

IT  ^   r<    ^'^"^  surety, 

tuted  ;  and  afterwards  disputes  arose  between  the  company  and  C.  he  will  not  be 
and  F.  as  to  the  conduct  of  the  works,  and  various  transactions  "'''^^^'^'^  ' 
took  place  by  which  the  terms  of  the  contract  were  varied,  and 
during  which  the  company  paid  to  C.  and  F.  certain  moneys  which 
it  had  been  agreed  originally  should  be  paid  to  A.,  B.,and  C. ;  and 

(1)  Small  V.  Currie,  5  De  G.  M.  &  G.  141 ;  18  Jur.  731 ;  23  L.  J.  (Ch.)  746. 
(2)  1  Kay,  280. 
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Pabt  xr.     1).  and  E.,  the  sureties,  were  no  parties  to  these  transactions,  and 

Oh  A  FT  Eli  "V" 

Sect.  a.  "  K^ve  no  express  consent ;  but  they  had  been  the  solicitors  of  A., 
1>.,   and  C,  in  the  original  contract,  and  knew  of  all  the  subse- 
quent transactions,  and  acted  as  the  solicitors  of  C.  and  F.,  and  as 
such  solicitors  prepared  many  of  the  documents  required  for  such 
transactions;  and  the  company  having  brought  an  action  on  the 
bond  against  the  sureties  for  breach  of  the  contract,  they  filed  this 
bill  to  restrain  the  action  ;  Vice-Chancellor  Sir  R.  T.  Kindersley 
held — on  the  ground  that  the  transactions  above  mentioned,  on 
which  tlje  sureties  relied  for  their  discharge,  were  known  to  the 
plaintiffs — that  the  sureties   were  not  discharged,  and   that   the 
action  could  not  be  stopped  (1). 
A  transaction       10.  Where  A.  and  B.  (principal  and  surety)  had  become  bound 
othenvise        to  C.  in  the  payment  of  £4ij0,  of  which  sum,  by  an  arrangement 
Xase'^oTa''     between  A.  and  B.,  £120  were  paid  to  the  latter  ;  and  B.  repaid  to 
surety,  will      C.  that  sum  before  the  time  limited  by  the  bond  for  the  payment 
eifect  if  tlie      of  the  £400  ;  and  C.  after  that  time  accepted  from  A.  a  promissory 
against  the      ''*^t®  payable  at  two  months  for  the  remainder,  on  a  parol  agree- 

surety  is  ment  (which  was  proved)  that  the  note  was  not  to  be  considered 

reserved.  '  .  . 

as  given  in  discharge  of  or  as  substituted  for  the  bond ;  and  A.  died 

insolvent;  on  a  bill  filed  by  B.  against  C.  for  a  declaration  that 

under  the  circumstances  he  was  released  and  discharged  from  the 

bond,  and  for  an  injunction  to  restrain  C.  from  proceeding  in  an 

action  which  he  had  commenced  for  the  recovery  of  £280,  the 

remainder  of  the  £400 ;  the  Court  held,  that  the  surety  was  not 

discharged,  and  that  there  was  no  case  for  the  interference  of  a 

Court  of  Equity  ;  the  Court  holding  that  a  transaction  which  would 

otherwise  operate  as  a  release  of  a  surety  will  not  have  that  effect 

if  the  remedy  against  the  surety  is  reserved,  and  that  the  evidence 

here  shewed  that  there  was  such  an  agreement  to  reserve  the 

rights  against  the  surety  (2). 

If  the  creditor      11.  A  letter   written   by  the  agent  of  a  bond  creditor  to  the 

alters  the        principal  obligor  giving  him  eighteen  months  further  time  to  pay 

the  sureiv       ^^^  bond  debt,  upon  condition  of  his  paying  off  at  once  the  arrear 

wiijh  reference  of  interest,  and  keeping  down  the  interest  to  accrue  in  futtu'e; 

to  his  reme-  ,  x      o 

dii-3  a^niiibt     was  held,  by  Vice-Chancellor  Sir  \Y.  P.  Wood,  upon  a  suit  for  an 

(1)   WoodcocJe  V.  O.c/ord  and   Woi-  (2)  Tiy.c  v.  iJojrns,  1  De  G.  M.&G. 

cester  ItaUw.  Cn.,  1  Drew.  51il.^  -108;  lit  L.  J.  ((.h.)  611. 
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injunction  to  restrain  an  action  by  the  bond  creditor  against  the     Part  II 
plaintiff,  the  co-obligor,  upon  his  liability  as  a  surety,  the  plaintiff     Seot.  3. 
claiming  to  be  discharged  from  such  liability,  to  be  simply  a  pro-  the  principal 
mise,  without  consideration,  that  the  creditor  would  not  sue  the  debtor,  this 

'  '  _  _  Court  m- 

principal  debtor  for  eighteen  months  longer,  which  did  not  bind  the  terferes. 
creditor  either  at  Law  or  in  Equity ;  and  that  he  would  have  been 
at  liberty  to  sue  the  debtor  the  next  day ;  and  that  there  could  not 
be  any  relief  by  way  of  injunction  against  such  action,  and  therefore 
that  the  co-obligor,  who  had  joined  in  the  bond  as  surety  only,  was 
not  thereby  discharged  (1).  The  Vice-Chancellor  said:  "It  is  not 
every  alteration  of  position  -that  authorizes  a  surety  to  come  to 
this  Court  and  claim  to  be  discharged  from  his  liability.     There 
may  be  many  such  alterations  which  do  not  vary  the  rights  of  the 
surety  as  against  the  principal  debtor.      The  real  test  is,  has  the 
creditor  in  any  way  altered  the  position  of  the  surety  with  re- 
ference to  his  remedies  against  the  principal  debtor  ?     If  not, 
then  this  Court  does  not  interfere."     And  where  the  creditor  knew 
that  the  surety  was  negotiating  a  loan  for  the  principal  debtor 
for  the  purpose  of  paying  off  therewith  the  debt  for  which  the 
surety  was  liable,  and  thus  getting  rid  of  such  liability,  and  the 
creditor  promised  the  debtor  to  give  him  further  time,  and  this 
induced  the  surety  to  desist  from  his  attempt  to  raise  the  money ; 
the  Vice-Chancellor  held,  that  the  surety's  liability  to  the  creditor 
was  not  discharged  (2). 

12.  Where  corn-factors  supplied  flour  on  ci  edit  to  a  baker,  on  his 
executing  to  them,  with  a  surety,  a  bond,  the  condition  of  which, 
after  reciting  that  the  baker  had  entered  into  a  contract  for  the 
supply  of  bread  to  the  army,  was  that  the  bond  was  to  be  void  if 
the  baker  should  deliver  to  the  corn-factors  his  bills  on  the  govern- 
ment as  he  drew  them,  and  if  he  and  the  surety  should  make  good 
the  amounts  to  become  due  to  the  corn-factors;  and  the  corn- 
factors  supplied  flour,  but  not  of  the  quality  specified  in  the  govern- 
ment contract ,  which  was  vacated  on  that  account ;  Lord  Chan- 
cellor Westbury  held,  afSrming  a  decision  of  Vice-Chancellor  Sir 
John  Stuart,  upon  a  bill  by  the  surety  for  an  injunction  to  restrain 
the  obligees  from  taking  proceedings  at  Law  on  the  bond,  that  the 
corn-factors  could  not  against  the  surety  allege  ignorance  of  the 
(t)  Tucher  v.  Laing,  2  K.  &  J.  745.  (2)  Ibid. 
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Pabt  II.     terms  of  the  contract,  and  that  the  surety  was  discharged.     But 
Sect.  3.      ^^^   plaintiff',  though   successful,  was    ordered  to   pay  all  costs 
occasioned  by  unsustained  charges  in  the  bill  (1). 

13.  Where  a  creditor  recovered  judgment  against  the  principal 
and  surety,  levied  his  execution  on  property  of  the  principal,  and 
on  payment  of  part  of  the  execution  directed  the  sheriff  to  restore 
the  property,  and  gave  further  time  to  pay  the  residue  without 
the  assent  of  the  surety ;  it  was  held,  that  the  judgment  was 
thereby  discharged  as  to  the  surety ;  and  that  if  these  facts  had 
been  returned  on  the  execution  he  might  have  been  relieved  at 
Law ;  but  they  not  having  been  returned,  Equity  would  enjoin 
any  subsequent  execution  (2).  So  where  a  judgment  was  entered 
against  the  j3rincipal  and  surety  in  a  note,  by  confession,  upon  a 
power  of  attorney,  which  provided  that  no  bill  in  equity  should  be 
filed  to  interfere  in  any  manner  with  the  operation  of  the  judg- 
ment entered  by  virtue  thereof;  the  surety  may  file  his  bill  in 
Equity  for  relief  against  the  judgment,  on  the  ground  that  he  was 
released  by  the  payee's  extending  the  time  of  payment  to  the 
principal  maker,  before  the  entry  of  the  judgment,  without  the 
assent  of  the  surety  (3). 


Sect.  4.  Guardian  and  Ward. 

1.  "Where  guardian,  after  his  ward  attains  full  age,  continues  to 
manage  property  at  the  request  of  the  ward,  and  before  the 
accounts  of  receipts  and  payments  during  the  minority  are  settled, 
it  is  in  effect  a  continuance  of  the  guardianship  as  to  the  property, 
and  the  guardian  must  account  on  the  same  principle  as  though 
the  transactions  were  during  the  minority ;  therefore  an  injunction 
was  granted  on  terms  to  restrain  a  guardian  from  proceeding  in  an 
action  to  recover  a  balance  claimed  by  him  on  account  of  the 
transactions  after  his  ward  bad  become  adult  (4). 

2.  Two  years  and  a  half  after  a  young  lady  had  come  of  age.  A., 
who  had  been  her  guardian,  and  \\ith  \\ liom  she  still  resided,  drew 

(1)  Blest  V.Brown,  i  De  G.  F.  .>t  J.  (3)  Kennedy  v.  Evans,  31  III.  lioO 

367  ;  3  Giff.  -ir.O.  (Amv.) 

(li)   lUilnl  V.  IHrv,  1  Oill.  18  (Amr.)  (I)  MclU.'^h  v.  MeUi.^'Ii,  1  S.  .t  S.  138. 
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a  promissory  note  payable  to  the  plaintiff  or  her  order,  and  she,  at  Paet  II. 
his  request,  indorsed  it ;  A.  then  delivered  the  note  to  B.,  and  B.  seot.  4. 
shortly  afterwards  paid  it  to  or  deposited  it  with  his  bankers,  the 
defendants,  who  were  also  A.'s  bankers,  and  knew  that  A.  was 
insolvent,  and  that  he  had  been  the  young  lady's  guardian,  and 
they,  on  the  faith  of  the  indorsement,  paid  a  cheque  which  B. 
had  drawn  on  them  in  favour  of  A.,  and  afterwards  purported  to 
discount  the  note  for  B.  (the  Vice-Chancellor  observing  that 
it  appeared  from  the  bankers'  books  to  be  like  a  transaction  of 
discount),  and  the  defendants  claimed  to  be  purchasers  and  in- 
dorsees of  the  note  for  value- without  notice  of  the  circumstances 
on  which  the  plaintiff  relied  as  freeing  her  from  liability  in  respect 
of  her  indorsement;  Vice-Chancellor  Sir  L.  Shadwell  restrained 
the  bankers  from  suing  the  young  lady  on  the  note,  and  Lord 
Chancellor  Cottenham  affirmed  this  decision,  and  would  not  order 
her  to  pay  the  amount  of  it  into  Court  (1). 


Sect.  5.  Husband  and  Wife. 

1.  In  WestmeatTi  {Earl)  v.  We&tmeatli  {Countess)  (2)  the  Court 
refused  an  injunction  to  restrain  proceedings  at  Law  for  recover- 
ing an  annuity  secured  to  the  wife  by  a  deed  of  separation,  although 
it  did  not  contain  any  covenant  to  indemnify  the  husband  from  her 
debts ;  Lord  Chancellor  Eldon  said  that  it  was  impossible  for  him 
at  that  time  to  take  upon  himself  to  say  that  the  deed  was  not 
good  at  Law,  and  that  the  parties  might,  therefore,  try  the  question 
in  such  manner  as  they  might  be  advised,  with  liberty  to  apply. 

2.  Where  husband  and  wife,  by  a  deed  of  separation,  agreed  to 
live  separate,  the  husband  to  allow  the  wife  an  annuity  of  £200 
for  their  joint  lives  and  twelve  months  after  the  husband's  death, 
if  the  wife  survived  him ;  and  the  trustee  of  the  deed  covenanted 
with  the  husband  that  the  wife  should  not  molest  him,  and  that 
she  should  not  seek  to  compel  him  to  live  with  her  again,  or 
"  bring  any  citation  in  the  Divorce  Court  for  the  restitution  of 
conjugal  rights ;"  and  the  annuity  had  been  duly  paid,  and  the 
w  ife  commenced  proceedings  in  the  Divorce  Court  for  a  restitution 

(1)  Miiitland  v.  Backhouse,  16  Sim.  58.  (2)  Jac.  126. 
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Paet  II.  of  conjugal  rights ;  upon  a  bill  filed  by  the  husband  for  an  injunc- 
Se(it.  5.  tion  to  restrain  the  wife  from  further  proceedings  in  the  Divorce 
Court,  it  was  held  that  the  wife  ought  to  be  restrained  from 
fuither  proceedings  until  the  hearing,  the  deed  not  having  been 
impeached ;  and  the  Court  granted  an  injunction,  with  liberty  for 
the  wife  to  file  a  cross  bill  to  impeach  the  deed,  or  as  she  should 
be  advised,  without  filing  it  in  the  name  of  a  next  friend  (1). 

3.  Where  a  bill  by  the  husband  against  a  divorced  wife  and  the 
trustee  of  her  separation  deed,  stated  that  after  the  marriage  the 
wife  withdrew  herself  from  the  husband,  and  refused  to  cohabit 
with  him,  whereupon  a  deed  of  separation  was  executed  by  him, 
his  wife,  and  a  trustee  ;  that  the  wife  in  fact  left  the  husband  and 
refused  to  cohabit  with  him,  in  collusion  with  a  paramour,  in  order 
that  she  might  more  readily  have  adulterous  intercourse  with  the 
paramour,  and  that  she  fraudulently  procured  the  husband  to 
execute  the  deed  for  the  purpose  of  more  securely  carrying  on  her 
adulterous  intercourse  with  the  paramour ;  and  that  proceedings 
for  crim.  con.,  and  in  the  Divorce  Court  for  dissolution  of  the 
marriage,  had  been  successfully  prosecuted  by  the  husband  ;  that  a 
large  sum  was  due  to  him  for  costs  in  such  proceedings  from  the 
paramour ;  that  since  the  divorce  he  had  made  no  payment  under 
the  deed,  and  that  an  action  by  the  trustee  had  been  commenced 
against  him ;  and  prayed  that  the  separation  deed  might  be  declared 
void  as  against  him ;  Vice-Chancellor  Sir  W.  P.  Wood  allowed  a 
demurrer  to  the  bill  (with  liberty  to  amend)  for  want  of  equity, 
on  the  ground  that  the  subsequent  divorce  gave  no  jurisdiction  to 
this  Court  to  deal  with  the  settlement.  But  the  Yice-Chancellor 
said  that  he  thought  it  a  question  open  to  discussion  as  to  how  far 
the  representations  of  the  late  wife,  in  concert  with  her  paramour, 
would  be  enough  to  set  aside  the  deed,  but  that  that  question  did 
not  arise  on  these  pleadings  (2). 

4.  Where  a  married  woman  was  entitled,  under  a  will,  to  a  legacy 
charged  on  land,  with  i)ower  of  entry  and  receipt  of  rents  and 
profits,  the  Court  held,  that  this  power  did  not  deprive  the  legacy 
of  its  equitable  character,  so  as  to  enable  the  husband  to  assign  it 
free  from  the  wife's  equity  to  a  settlement,  but  that  the  Court 

(I)  KitcMu   V,   Eitchiii,   19   L.    T.  (2)  i'wiois   v.    Carrington,    6    Jur. 

(N.  S.)C74.  (N.  S.) -^!^- 
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would,  at  her  suit,  and  on  the  devisee  paying  the  legacy  into     PabtII. 

CJhapter  V 

Court,  restrain  the  husband's  assignee  from  enforcing  the  legal      seot.  5. 
remedies  for  the  recovery  of  the  legacy  (1). 


Sect.  6.  Attorney  and  Client. 

1.  Where  an  injunction  is  granted  against  proceedings  at  Law, 
on  an  instrument  obtained  either  as  a  gift  or  purchase,  in  fraud  of 
the  fiduciary  situation  of  the  donee  or  purchaser,  the  Court  will 
not  impose  the  terms  of  paying  the  money  into  Court,  if  the  rela- 
tionship be  that  of  attorney  and  client  (2).  In  this  case  a  solicitor 
allowed  an  annuity  to  be  granted  to  his  wife  by  his  client,  under 
circumstances  shewing  that  the  client  was  under  undue  influence 
on  the  part  of  the  solicitor ;  the  latter  was  restrained  from  enforc- 
ing the  payment  of  the  annuity  at  Law,  all  the  Barons  of  the 
Exchequer  concurring. 

2.  Though  the  Court  will  open  a  solicitor's  bill,  and  order  taxa- 
tion after  several  years,  and  a  security  given,  or  even  payment, 
upon  gross  errors,  fraud,  or  undue  pressure ;  yet  where  -nothing 
appeared  but  a  trifling  inaccuracy,  and  no  fraud,  imposition,  or 
material  error  was  established,  the  Court  would  not  restrain  pro- 
ceedings upon  a  security  (in  this  case  a  bond)  merely  because 
business  was  still  depending  when  it  was  obtained  (3). 


Sect.  7.  Solicitors'  Bills  {Taxation  of). 
1.  The  Court  will  restrain  a  solicitor  whose  bill  has  been  taxed 
and  more  than  one-sixth  taken  oif,  from  bringing  an  action  against 
his  client  before  the  costs  of  taxation  have  been  ascertained  for  the 
amount  so  taxed  (4).  And  so,  where  the  action  has  been  com- 
menced before  the  taxation,  proceedings  in  the  action  will  be 
restrained  under  the  same  circumstances  (5). 

(1)  Buncombe Y.  Qreenacre,2d  Beav.  and  see  the  6  &  7  Vict.  c.  73,  and  the 
578  ;  2  De  G.  F.  &  J.  509  ;  6  Jur.  33  &  34  Vict.  c.  28 ;  the  Attorneys  and 
(N.  S.)  987 ;  8  W.  R.  657  ;  vide  S.  C.  Solicitors  Acts,  as  to  restraining  actions 
p.  630,  ante.  or  suits  on,  and  taxation  of  solicitors' 

(2)  Ooddard  v.  Garlisle,  9  Price,  169.      bills  of  costs. 

(3)  Cooke  V.  Setree,  1  V.  &  B.  126,  (4)  Barr  v.  Wirjf/inx,  4  Sim,  125. 
vide  III  re  Woodard,  17  W.  R.  1006 ;          (5)  Walton  v.  Johnson,  2  Sim.  456. 
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Pabt  II.         2.  The  omission  by  a  client  to  fill  a  certificate  of  taxation  of  a 
Chapter  V 
Shot.  7.  "  solicitor's  bill  within  the  four  days  prescribed  by  the  Order  of  the 

29th  of  October,   1692  (1),  was  held  not  to  render  the  order  a 

nullity;  and  it  was  held  that  the  client's  representatiyes,  after  his 

death,  might,  notwithstanding  the  omission,  obtain  an  order,  under 

the  summary  jurisdiction  of  the-  Court,  for  the  delivery  up  of  the 

client's  papers  on  payment  of  the  amount  of  the  bill  as  taxed ;  and 

an  action  by  the  solicitor  on  the  bill,  after  such  taxation,  was  held 

to  be  a  contempt  ("  a  high  contempt,"  _per  Lord  Justice  Turner),  and 

restrained  by  injunction,  at  the  instance  of  the  representatives  (2). 


Sect.  8.  Receiver — Officers  of  the  Court. — Auctioneer  {under  sanction 

of  the  Court). 

1.  Where  there  was  no  good  reason  to  suppose  that  a  receiver 
had  acted  maliciously  or  mala  fide,  or  that  any  substantial  damage 
had  been  sustained,  the  Court  restrained  an  action  of  trespass 
brought  by  the  defendant,  and  granted  the  usual  reference  to  the 
Master.  The  receiver  in  the  cause  had,  in  this  ease,  distrained 
for  rent  due  by  a  tenant  who  held  in  reality  for  the  defendant,  as 
it  was  alleged  by  the  defendant,  on  lands  in  the  possession  of  the 
defendant,  and  not  those  over  which  the  receiver  had  been 
appointed  (3). 

2.  In  Randfield  v.  Bandfield  (4),  upon  an  application  to  the 
Court  by  the  lord  of  the  manor  for  liberty  to  enter  and  take  the 
profits  of  a  copyhold  estate  which  was  in  the  possession  of  the 
Court  by  its  receiver,  the  lord  claiming  to  be  entitled  to  seize  the 
estate  for  default  of  an  executory  devisee  coming  to  be  admitted ; 
Yice-Chancellor  Sir  E.  T.  Kindersley,  being  of  opinion  that  the 
devisee  was  not  bound  to  take  admittance,  refused  the  application, 
with  costs ;  from  which  order  there  was  an  appeal.  Upon  which 
Lord  Justice  Turner  said,  that  decision  appeared  to  him  to  be 
exceedingly  strong,  for  there  could  be  no  doubt  that  if  the  Court 
was  not  in  possession  of  the  estate  by  its  receiver,  the  lord  would 

(1)  Sanders'  Orders,  p.  307. 
(2)   Campbell,  In  re,  3  De  G.  M.  &  (3)  Parr  v.  Bell,  9  Ir.  Eq.  Eep.  55. 

G.  .585  ;  22  L.  J.  (Cli.)  865.  (4)  3  Dc  G.  F.  &  .J.  771. 
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be  entitled  to  seize,  in  order  to  try  the  question  whether   the      PaetII. 

Chapter  V, 
devisee  was  bound  to  take  admittance  or  not ;  and  that  it  was  not,      seot.  8. 

as  he  apprehended,  according  to  the  course  of  the  Court  to  refuse 

liberty  to  try  a  right  which  was  claimed  against  its  receiver  unless 

it  was  perfectly  clear  that  there  was  no  foundation  for  the  claim  ; 

that  the  Yice-Chancellor's  decision  went,  therefore,  the  full  length 

of  saying  that  the  lord  had  no  possible  claim ;  and  that  His  Honour, 

indeed,  had  so  put  the  case  in  giving  judgment ;  that  he  was 

certainly  not  prepared  to  go  that  length  ;  and,  upon  an  agreement 

of  the  parties  that  the  question  should  be  tried  before  the  Court 

of  Appeal  in  Chancery  instead  of  at  Law,  Lords  Justices  Knight 

and  Turner  held,  that  the  lord  was  entitled  to  require  the  persons 

claiming  under  the  executory  devise  to  come  in  and  be  admitted  ; 

and  that  unless  some  arrangement  could  be  made  for  payment  of 

the  fine,  leave  must  be  given  to  the  lord  to  seize  quousque. 

3.  Where,  from  the  circumstances,  it  appeared  impossible  to 
make  out  a  case  for  damages  for  an  irregularity  committed  by  the 
messenger  of  the  Court,  the  Court  granted  an  injunction  to  restrain 
a  party  from  proceeding  in  an  action  of  trespass  brought  against 
the  messenger,  and  ordered  the  plaintiff  at  Law  to  pay  the  costs  of 
the  application  (1). 

4.  In  Be  Weaver  (2),  on  a  petition  by  the  committees  of  the 
lunatic's  estate,  the  Court  made  an  order  to  restrain  an  action  brought 
by  an  auctioneer  against  the  solicitor  in  a  lunacy,  for  the  amount 
of  his  bill  for  appraising  and  selling  property  belonging  to  the 
lunatic,  such  sale  having  been  made  under  the  authority  of  the 
Court  and  the  auctioneer  having  acted  on  the  instructions  of  the 
solicitors,  and  with  the  sanction  of  the  Master  before  whom  he 
had  at  first  carried  in  his  claim ;  and  a  reference  was  directed  for 
the  purpose  of  ascertaining  what  would  be  a  proper  sum  to  be 
allowed  him  on  that  account,  the  question  of  costs  being  reserved. 

5.  In  Mackay  v.  Bluokett  (3)  it  was  held  that  where  process  has 
been  set  aside  for  irregularity,  the  officer  or  party  desiring  the 
protection  of  the  Court  for  acts  performed  under  such  process 
must  apply  promptly ;  and  that  the  application  comes  too  late 
after  judgment  against  him  for  such  acts. 

(1)  Okdiey.  Pickerlmj,  1  Keen,  749.  (2)  2  My.  &  Cr.  441. 

(3)  9  Paige,  437  (Amr.) 
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Chapter  V. 


This  Court 
will  take 
judicial 
notice  in  a 
suit  to  obtain 
payment  out 
of  a  lunatic's 
assets  after 
his  death, 
that  any 
action  against 
the  lunatic 
for  the  re- 
covery of  a 
debt  due  for 
necessaries 
would  have 
been  re- 
strained. 


Sect.  9.  Lunacy. 

1.  Au  order  in  lunacy  directing  the  taxation  of  the  costs,  charges, 
and  expenses  incurred  by  the  solicitors  employed  in  prosecuting 
the  commission  in  lunacy,  and  subsequently  as  the  solicitors  of  the 
committees,  and  directing  an  inquiry  whether  it  would  be  fit  and 
proper  to  raise  these  costs,  &c.,  by  sale  or  mortgage  of  the  lunatic's 
real  estate,  does  not  constitute  them  a  judgment  debt,  nor  make 
them  a  charge  in  equity  upon  such  real  estate ;  but  such  costs', 
&c.,  were  considered  as  a  simple  contract  debt  due  by  the  lunatic 
for  necessaries  ;  but  the  lapse  of  six  years  during  the  lunatic's  life 
will  not  bar  a  debt  of  this  description,  for  the  Court  of  Chancery 
will  take  judicial  notice  in  a  suit  to  obtain  payment  out  of  his 
assets  after  his  death,  that  any  action  against  the  lunatic  for  the 
recovery  of  the  claim  would  have  been  restrained  by  the  Lord 
Chancellor  on  petition  in  Lunacy  (1). 

2.  Where,  in  1823,  an  action  was  brought  upon  a  promissory 
note,  and  the  debtor  was  arrested,  and  soon  afterwards  the  debtor 
was  declared  a  lunatic  ;  and  in  1825  he,"  by  his  committee,  filed  a 
bill  to  restrain  the  action ;  and  in  July,  1825,  an  arrangement  was 
made,  and  carried  into  execution  by  an  order  of  this  Court,  where- 
by the  action  was  stayed,  and  the  creditor  agreed  to  establish,  and 
did  proceed  to  establish,  his  debt  under  the  lunacy ;  and  in  1843, 
however,  and  before  the  Master  acting  in  the  lunacy  had  made 
any  report  as  to  the  creditor's  claim,  the  lunatic  died,  and  the 
creditor  then  filed  his  bill  against  the  lunatic's  executors ;  the  Court 
held,  upon  demurrer,  having  no  judicial  knowledge  of  the  effect  of 
the  death  of  the  lunatic  upon  the  proceedings  in  the  lunacy,  that 
the  claim  of  the  plaintiff  was  not  barred  by  lapse  of  time  (2). 


The  Court 
will  not 
permit  au 
executor, 
after  the 


Sect.  10.  Executoi — Administrator. 

1.  The  Court  will  not  permit  the  executor,  after  the  estate  has 
been  fully  administered  in  the  Court,  without  leave,  to  prosecute 
an  action  against  a  party  to  the  suit  for  recovery  of  part  of  the 

(1)  Stedman  v.  Tluit,  1  Kay,  007. 
(2)  /.'.«■/■  V.  Cool:e,  1  Coll.  477  ;  3  .Jiir.  100.5. 


EXECUTOE— ADMINISTEATOE.  1233 

testator's  estate.  And  where  a  creditor  of  a  testator  had  filed  a  bill  Pakt  ii. 
against  the  executor  for  administration,  and  had  obtained  an  in-  s^ot'^io 
junction  and  a  receiver,  the  plaintiff  having  been  found  a  creditor,  ; 

'■  .  °  ...  estate  has 

and  the  cause  heard  on   farther  directions,  the  injunction,  and  been  ad- 
receiver  not  being  continued,  the  Court,  by  injunction,  summarily  Com-t,  with- 
restrained  the  executor,  who  afterwards  brought  an  action  at  Law  ""Jg'iJ'^J'te'an 
against  the  plaintiff  for  moneys  due  to  the  testator  (1).  action  against 

a  party  to 
the  suit  for  recovery  of  part  of  testator's  estate. 

2.  Where  there  was  evidence  that  an  intestate  had  requested  a  Administratcr 

debtor  to  him  to  hold  the  sum  due  in  trust  for  the  plaintiff,  and  prosecuting 

that  the  debtor  had  accepted  the«trust,  and  had  paid  over  a  part  of  ^"  action  to 

the  fund  to  'the  plaintiff,  the  Court  granted  an  injunction  upon  ilebt  where 

.,    ,      1         .  p    ,  .  ,  there  was 

motion  to  restram,  until  the  hearing  oi  the  cause,  an  action  which  evidence 

had  been  brought  by  an  administrator  to  recover  the  debt  (2).         intestate  had 

created  a  tmst  of  the  fund  due  by  the  debtor  which  the  debtor  had  accepted. 

3.  A  demurrer  was  allowed  to  a  bill  by  the  Bank  of  England  for  The  Bank 

an  injunction  against  the  action  of  an  executor  claiming  a  transfer  cannot  refuse 

of  stock  ;  the  Bank  considering  the  stock  as  specifically  bequeathed  *°  permit  an 

^  1  ./        T  executor  to 

(which  was  doubtful)   to  trustees  in  France,  upon  special  trusts,  transfer  stock, 
Lord  Chancellor  Eldon  said,  that  "  if  the  executor  could  not  main-  ciflcaily 
tain  the  action  the  plaintiff  did  not  want  the  protection  of  this    ^l"^*^ 
Court ;  if  he  could  maintain  an  action,  then  the  true  construction 
of  the  1  Geo.  1,  st.  2,  c.  19,  ss.  11,  12,  authorizes  or  does  not  pre- 
vent that  action,  and  if  so,  there  was'no  equity  "  (8)  ;  and  it  has 
since  been  determined  that,  though  there  be  a  specific  bequest  of 
stock,  the  Bank  cannot  refuse  to  permit  the  executor  to  transfer  it, 
he  not  having  assented  to  the  legacy ;  and  the  Bank  having,  under 
these  circumstances,  refused  to  permit  the  executor  to  transfer,  on  a 
bill  filed  by  the  executor  to  compel  the  Bank  to  permit  the  transfer, 
the  Master  of  the  Eolls  decreed  it  to  do  so,  with  costs  (4). 

4.  "Where  a  bill  stated  that  the  plaintiff  was  legatee  under  a  will 
of  which  the  defendant  was  executor,  that  the  usual  decree  for  an 

(1)  OldfieU  V.  Oohlett,  5  Beav.  132 ;  1  Russ.  575  ;  4  L.  J.  (Ch.)  214.     In  a 
6  Beav.  515.  note  to  this  case  in  Mr.  Russell's  report 

(2)  M'Faddm  v.  Jenhyns,  1  Hare,  it  is  stated  that  an   appeal  was   then 
458 ;  1  Ph.  153.  pending,  but  there   appears   to  be  no 

(3)  Bank  of  England  v.  Lunn,  15  mention  of  the  case  in  the  reports  of 
Ves.  569.  the  proceedings  in  the  House  of  Lords. 


(4)  Franklin  v.  Bank  of  Englaiid, 


4  K 
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Part  ii.     account  of  tlie  personal  estate  had  been  made,  and  that  the  Master 

Ohaptpti  "V 

Sect.  10.  '  ^^^  charged  the  plaintiff  with   several  articles  of  the  personal 

estate  possessed  by  him ;  that  the  account  between  them  being 

afterwards  referred  to  an  arbitrator,   he  found   a  small  sum  in 

favour  of  the  plaintiff,  but  never  made  an  award ;  that  after  that, 

the  defendant,  as  executor,  brought  an  action  against  the  plaintiff 

for  the  effects  of  the  testator  so  in  his  possession ;  and  the  bill 

prayed  an  injunction  to  restrain  the  defendant  from  proceeding  at 

Law,  and  that  the  value  of  the  articles  possessed  by  the  plaintiff 

might  be  deducted  out  of  the  interest  taken  by  him  under  the  will ; 

the  Court  thought  upon  this  cas^that  the  plaintiff  was  entitled  to 

an  injunction  till  the  Master  made  his  report,  and  a  demurrer  for 

want  of  equity  was,  therefore,  overruled  (1). 

An  executor        5.  An  executor  pleaded  ]plene  administravit,  and  the  verdict  was 

plene  adminis-  had  against  him  on  producing  the  executor's  own  letter,  confessing 

verdiotaeainst  ^^  ^"®  ^  mortgage  made  to  the  testator  for  £300 ;  the  executor 

him,  obtained  afterwards,    on   a   bill,   proving   in   Equity,    that   this   mortgage 

an  injunc-  x  =  .  i  i 

tion  against  appeared  afterwards  to    be  worth   nothing,  and  that  there  were 

ceedings  at  two  prior  mortgages  upon  the  same  estate,  was  relieved  after  a 

Law  upon  yerdict  at  Law  against  him,  by  an  injunction  to  stay  the  proceed- 

the  asset  ings  at  Law  ;  and  the  Court  directed  an  account  of  the  assets,  and 

appeared 

afterwards  to   On   payment   of    what   should   appear  due   to   the  defendant  to 

acknowledge  satisfaction  of  the  judgment  (2).      Where  a  decree 

had  been  obtained  in  a  creditor's  suit  in  April,  1844,  and  on  the 

25th  of  May  following  a  judgment  obtained  by  default  in  April, 

1843,  by  a  creditor  against  an  executrix,  was  set  aside  on  the  terms 

of  the  executrix  pleading  jolene  administravit,  and  on  the  8rd  of 

June,  on  the  eve  of  the  trial,  the  executrix  moved  for  an  injunction ; 

the  Court  granted  the  same,  to  stay  execution  only,  and  afterwards 

refused  to  permit  the  creditor  to  proceed  against  the  executrix  for 

the  purpose  of  charging  her  personally  (3). 

Executor  6.  In  BoHnson  v.  Bell  (4),  Lord  Commissioner  Hutchins  cited  a 

against  a        case  in  Lord  Bacon's  time,  where,  on  an  action  of  debt  against  an 

pk'ad^ng  *'''    executor  for  £700,  the  executor  pleaded  we  unques  executor ;  and 

ne  ungues       on  proving  at  the  trial  that  a  chimney  back,  or  some  other  slight 

executor,  on  -"^  °  ,  .      . 

a  chimney       thing,  came  to  the  defendant's  hands,  the  plaintiff  had  a  verdict; 

(1)  Milner  v.  Qoolden,  1  Cox,  196,  (3)  KIrhy  v.  Barton,  8  Beav,  45. 

(2)  /!,>hii,son  V.  Bell,  2  Vera.  146.  (4)  L'  Vcni,  147. 
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but  Equity  relieved  against  the  verdict ;  and  he  also  cited  a  case     Part  ir, 
of  Gryer  v.  Goodhand,  in  Lord  Nottingham's  time,  where  in  an      seot!^io.  ' 
action  of  debt  brought  against  the  widow  of  an  ale-house  keeper  ^^^^  ^^  ^^^^ 
who  died  intestate,  she  pleaded  ne  unques  executor,  and  the  plaintiff  other  slight 
proved  that  the  defendant  had  taken  money  for  some  few  pots  of  having  been 
ale   sold  in  the  house   after  her   husband's  death,  and  Equity  come  tohis^^" 
relieved.  ^''^^■ 

7.  An  executor  who  has  obtained  probate  will  not  be  restrained 
at  the  instance  of  the  next  of  kin  from  suing  for  and  collecting  the 
debts  due  to  the  deceased,  though  the  will  may  have  been  im- 
pugned in  the  Ecclesiastical  Court  in  a  suit  to  recall  probate  ;  but 
he  will  be  ordered  to  bring  in  the  money  recovered  upon  the  next 
of  kin  (here  a  pauper)  giving  security  for  costs  (1). 

8.  Where  A.  was  at  his  death  indebted  to  W.  in  £600,  and  he 
directed  that  after  his  death  his  business  should  be  carried  on  by 
his  executors,  and  an  application  was  made  for  payment  of  the 
money,  and  the  acting  executor  in  the  business  subsequently  signed 
per  proo.,  in  the  name  of  the  old  firm,  two  promissory  notes  for  the 
amount  due ;  but  he  had  no  express  or  implied  authority  from 
his  co-executors  to  do  so,  and  he  believed  that  the  estate  would  be 
sufiScient ;  but  it  was  afterwards  discovered  that  it  was  insolvent, 
and,  after  an  administration  decree  had  been  made,  W.  brought  an 
action  upon  the  notes  against  the  executors  to  recover  the  amount 
due  to  him  ;  the  Lords  Justices  (reversing  an  order  of  Yice-Chan- 
cellor  Sir  J.  Stuart,  granting  an  injunction),  looking  at  the  course 
of  dealing  pursued   by  the   executors,  dissolved  the  injunction 

to  restrain  proceedings  in  the  action  (2),  and  held,  that  where  an  Where  an 
executor  gives  bills  or  incurs  liabilities  in  respect  of  his  testator's  Itves'buis 
estate,  and  a  suit  is  instituted  for  the  administration  of  the  estate,  ?.''  ™™.'^ 

.         .  .  habihtied  in 

the  Court  will  not,  by  a  motion  in  the  suit,  restrain  an  action  respect  of 
against  the  executor  in  respect  of  such  bills  or  liabilities.  Such  estate,  the 
relief,  if  to  be  obtained,  must  be  sought  in  a  distinct  suit  (3).  ^°™^  '"^^ 

motion  in  an  administration  suit,  restrain  an  action  against 
the  executor ;  such  relief  must  be  sought  in  a  distinct  suit. 

9.  Where  a  bill-holder  had  brought  an  action  against  the 
executors  of  the  drawer,  and  had  obtained  judgment  under  the 

(1)  Mullen  V.  Sorner,  Hay  &  J.  398. 

(2)  Lucas  V.  Williams,  4  De  G.  F.  &  J.  436  ;  8  Jiir.  (N.  S.)  207. 

(3)  Id.  10  W.  R.  578,  606. 
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Paut  II.     18  &  19  Vict.  c.  67,  before  the  will  was  proyed  by  them,  they  not 
Sect.  10.     having  applied  for  leave  to  defend,  and  execution  had  been  levied, 
"  but  before  any  sale  (the  executors  having  in  the  meantime  proved 

the  will)  a  creditor  obtained,  on  summons,  an  administration 
decree  in  Equity ;  the  Court,  held,  that  the  plaintiff  in  the  admi- 
nistration suit  was  not  entitled  to  an  injunction  to  restrain  further 
proceedings  under  the  execution  (1). 

10.  In  DicJcinson  v.  Molyneux  (2)  the  Court  refused  to  relieve  an 
executor  against  an  extent  in  aid  taken  out  by  a  simple  contract 
creditor  against  himself,  and  the  debt  found,  whereby  he  preferred 
himself  to  bond  creditors,  who  had  recovered  judgment  against  the 
executor,  though  the  defendant  confessed  he  was  able  to  pay  the 
king  at  the  time  of  the  extent ;  but  in  the  report  of  this  case  it  is 
stated  that  not  long  before,  the  Court  had  relieved  in  a  case 
of  such  an  extent  (3). 

11.  Where  a  testator,  by  will,  gives  or  forgives  a  debt,  it  is  a 
testamentary  act,  and  will  not  be  good  against  creditors ;  but 
against  an  executor  it  may  be  so ;  and  if  an  action  should  be 
brought  for  it,  the  Court  will  grant  an  injunction  (4).  In  this 
case  the  plaintiff's  grandmother,  by  her  will,  had  forgiven  her  son- 
in-law,  C,  a  debt  of  £500,  due  to  her  on  bond,  which  she  desired 
her  executors  to  deliver  up  to  be  cancelled ;  and  the  legatee 
died  in  the  life  of  the  testatrix ;  the  Court  held  that  the  plaintiff, 
as  representative  of  C,  should  have  the  benefit  of  the  discharge  of 
this  debt,  and  decreed  that  the  bond  should  be  delivered  up  to  be 
cancelled. 

12.  Where  an  administrator  of  an  intestate  lias  joined  in  giving 
receipts  for  moneys  effected  on  policies  on  the  intestate's  life,  and 
signed  a  letter  to  the  office  requiring  the  company  to  pay  the 
amount  to  the  party  who  had  effected  these  insurances  as  securi- 
ties for  moneys  advanced  by  him  to  the  intestate,  the  Court  will 
restrain  an  action  commenced  by  the  administrator  for  the 
recovery  of  these  moneys  so  received  (5). 

(1)  Marriage  Y.  Skiggs,  In  re  Skiggs,  (4)  Sibthorp  v.  Moxo-m,  3  Aik.  581  ; 
4  De  G.  &  J.  4.                                             S.  C.  sub.  rtom.  Sibthorp  v.  iloxton,  1 

(2)  Prcc.  Oh.  47.  Vcs.  Sen.  49. 

(8)  Jldcrmmi  Siurt'.i  Case,  Vrec.Gh.  (5)  Audrrwes    \'.   Jones,    12   L.   T. 

47.  (N.  S.)  229. 
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13.  An  administi-ator,  who  had  failed  to  plead  because  advised     Paet  ir. 
that  his  plea  would  not  avail,  and  had  afterwards  discovered  facts     seot.  lO. ' 
which  made  his  plea  good,  was  held  to  be  entitled  to  relief  against  ~ 
judgment  on  default,  as  he  was  obliged,  from  the  nature  of  his 

office,  to  rely  upou  information  (1). 

14.  Where  Equity  has  taken  jurisdiction  over  the  estate  of  a 
deceased  person,  for  the  purposes  of  settlement,  it  will  restrain  by 
injunction  an  action  against  the  administrator,  on  his  bond,  for  an 
alleged  breach  of  duty.  If  the  suit  was  commenced  before  the 
decree  or  an  account  was  entered,  the  order  will  be  to  stay  its 
farther  prosecution ;  bat  if  commenced  afterwards,  the  suit  may 
be  dismissed  (2). 


Sect  11.  Heir  Expectant — Heir  at  Law. 

1.  In  King  v.  Hamlet  (3)  an  injunction  was  refused,  by  the  House  Injunction 
of  Lords  and  Lord  Chancellor  Brougham,  to  restrain  a  tradesman  to  restrain  an 
from  suing  on  securities  for  the  price  of  goods  sold  to  an  expectant  ggcu^^J^  f^j, 
heir,  with  the  knowledge  that  the  purchaser  intended  to  sell  them  i^f>  price  of 

.   .  1     1       1  -n  goods  sold  to 

for  the  purpose  of  raising  money,  and  the  bill  was  dismissed ;  the  an  expectant 
prices  for  the  goods  being  fair  and  reasonable,  and  the  transaction  ti^e  know- 
known  to  the  party  in  possession  of  property,  the  reversionary  in- 1?^^"  ^^ 

terest  in  which  was  mortgaged  at  the  same  time  by  the  expectant  intended  to 
.  .  .  sell  them  to 

heir,  then  under   pecuniary  pressure,  winch  party  stood  zn  loco  raise  money. 

parentis  to  the  heir,  and  the  heir  having  subsequently  allowed  the 
consideration  given  for  the  securities  to  be  so  dealt  with  that  it 
could  never  be  restored  to  the  other  party  in  its  original  condition, 
and  also  not  being  able  to  shew  a  continuance  of  the  pressure  com- 
pelling him  to  act  as  he  did. 

2.  Where,  pending  a  suit  for  the  establishment  of  a  will  of  real 
estate,  the  heir  at  law,  who  had  concurred  in  the  will  and  in  the 
establishment  of  the  suit,  had  commenced  actions  of  ejectment  and 
detinue  to  recover  the  estate  and  title  deeds,  the  Court,  on  the 

(1)  Hewlett  V.  Hewlett,  i  Edw.  Ch.  7  (3)  3  01.  &  P.  218  ;  9  Bli.  (N.  S.) 
(Amr.)  575 ;  2  My.  &  K.  456 ;  Coop.  t.  Brough . 

(2)  Washington  v.  Emery,  4  Jones,  281 ;  4  Sim.  223. 
Eq.  32  (Amr.) 


1238  INDICTMENTS. 

Paut  II.      application  of  the  trustee,  referred  it  to  the  Master,  to  inquire 
Sect.  11.     what  proceedings  ought  to  be  taken  to  defend  the  actions ;  and 
restrained  the  actions  in  the  meantime  (1). 


Sect.  12.  Indictments. 


1.  Where  the  agents  of  the  receiver  in  a  cause,  acting  under 
leave  of  the  Court,  had  taken  forcible  possession  of  a  house  occupied 
by  a  servant  of  one  of  the  defendants,  the  Court  made  an  order 
restraining  that  defendant  from  prosecuting  an  indictment  against 
the  agents  (2). 

(1)  Edgecumhe  v.  Carpenter,  1  Beav.  171 ;  8  L.  J.  (N.  S.)  Ck  17. 
(2)  Turner  v.  Turner,  15  Jur.  218. 


(     1239    ) 


CHAPTEE  VI. 

COEPOBATIONS.  Pabt  If. 


1.  The  Court  of  Appeal,  on  the  ground  that  there  was  a  very 
important  and  substantial  question  for  decision  at  the  hearing, 
extended  an  injunction  which  had  been  granted  by  Vice-Chancellor 
Sir  W.  P.  Wood  ( I)  (who  had  restrained  a  judgment  creditor  of  a 
board  of  guardians,  in  respect  of  a  debt  incurred  prior  to  the  year 
for  which  a  rate  had  been  raised,  from  levying  upon  money  in  the 
hands  of  the  treasurer,  or  upon  goods  purchased  since  the  com- 
mencement of  the  year  for  which  the  rate  was  raised),  against  the 
levying  writs  oifi./a.  and  elegit,  and  from  levying  execution  against 
the  goods,  chattels,  lands,  hereditaments,  moneys,  and  property  of 
the  board,  as  prayed  by  a  bill  and  information  filed  by  the  Attorney 
General  and  the  board  of  guardians  of  the  poor  of  the  City  of 
London,  against  the  judgment  creditor  and  sheriff  of  London  and 
Middlesex, 

(1)  Att.-Gen.  v.  Waicinson,  5  Jur.  7  W.  R.  301 ;  7  Jur.  (IST.  S.)  301  ;  32 
(K  S.)  538 ;  28  L.  J.  (N.  S.)  Oh.  392  ;      L.  T.  386 ;  29  L.  J.  (Ch.)  41. 


(    1240    ) 


Part  II. 


CHAPTER  VII. 

Companies. 


1.  Under  a  voluntary  winding-up  by  a  special  resolution  passed 
for  the  winding  up  of  a  company,  under  the  provisions  of  the 
25  &  26  Vict.  c.  89,  ss.  129,  138,  the  Court  has  jurisdiction,  and, 
as  in  this  case,  by  motion  on  behalf  of  the  ofBcial  liquidator,  to  stay 
by  an  injunction  proceedings  in  actions  by  creditors  commenced 
against  the  company  after  the  passing  of  such  a  resolution ;  but 
upon  granting  the  injunction  to  stay  such  action  by  a  creditor 
against  a  company  during  a  voluntary  winding-up,  the  Court,  on  the 
ground  that  the  winding-up  was  not  being  carried  on  under  the  con- 
trol of  the  Court,  and  that  it  had  no  means  of  knowing  what  funds 
were  being  provided  for  the  creditors,  required  the  hquidators  to 
give  the  creditors  access  to  the  proceedings,  and  gave  to  the 
creditor  his  costs  (such  costs  to  be  added  to  his  debt)  down  to  the 
time  he  had  notice,  in  this  case  by  a  circular  forwarded  to  all  the 
creditors  of  the  company  informing  them  of  the  winding-up  (1). 
And  so,  where  during  a  voluntary  winding-up,  an  action  had  been 
brought  against  the  company  on  bills  of  exchange,  the  Court 
stayed  execution  only,  and  directed  the  costs  to  be  added  to  the 
debt  (2)  ;  and  a  creditor  who  commenced  an  action  and  signed 
judgment  after  a  resolution  (of  which  he  had  notice),  passed  and 
duly  confirmed,  to  wind  up  voluntarily  a  limited  company,  was 
restrained  from  issuing  execution  (3).  But  where  an  order  for 
winding  up  a  company  has  been  made  by  the  Court  of  Chancery, 
a  judge  sitting  at  nisi  prius  will  not  stop  further  proceedings  in  an 

(1)  Keynsham  Company,  In  re,  33  (2)  Pininmlar  Banking  Company, 

Beav.  123  ;  9  3m:  (N.  S.)  885.  In  re,  35  Bcav.  280. 

(;!)  t<(thloniere  Hotel  Company,  In  re,  L.  R.  3  Eq.  74. 


COMPANIES.  1241 

action  after  the  cause  has  been  called  ou  and  the  jury  sworn  (1) ;     Past  ii. 

„                                1  ■   ,     •    Chaftbb  VII. 
and  the  Court  will    restrain  a  creditor  of  a  company  which  is 

being  wound  up  voluntarily  from  proceeding  with  an  action  com- 
menced prior  to  the  resolution  for  winding  up,  upon  the  terms  of 
the  creditor  adding  to  his  debt  all  costs  incurred  up  to  the  time  of 
his  receiving  notice  of  the  winding-up  (2).    But  where  after  a  writ 
of  summons  by  creditors  against  a  company  had  been  served,  but 
before  judgment  a  petition  for  winding  up  was  presented,  and  the 
creditors  had  no  notice  of  the  petition,  and  obtained  judgment,  and 
a  writ  of  execution  was  issued,  and  the  sheriff  took  possession 
before  the  order  for  winding  up  was  made,  a  motion  for  an  injunc- 
tion to  stay  proceedings  under  the  execution  was  refused  by  the 
Court  by  virtue  of  the  discretion  which  it  has  under  the  87th  and 
163rd  sections  of  the  Companies  Act,  1862,  but  the  creditors  were 
put  upon  terms  in  regard  to  the  description  of  property  to  be 
taken  (3).    But  in  a  subsequent  case  (4),  where,  at  the  time  of  the 
presentation  of  a  petition  to  wind  up  a  company,  the  sheriff  was  in 
possession  of  the  property  of  the  company  under  executions  issued 
at  the  suit  of  several  judgment  creditors,  and  after  the  petition 
was  presented,  the  Court,  upon  the  ex  parte  application  of  the 
petitioner,  restrained  the  sheriff  from  selling  the  property  until 
after  the  hearing  of  the  petition;   after  making  an  order  for  a 
compulsory  winding-up,  Yice-Chancellor  Sir  R.  Malins,  following 
a  case  of  The  Leeswood  Iron  Company,  before  the  Master  of  the 
Kolls  (Lord  Eomilly)  on  the  15th  of  November,  1866,  ordered  tlie 
sheriff  to  deliver  up  the  property  to  the  official  liquidator,  to  be 
sold  in  the  winding-up,  reserving  to  the  creditors  the  same  priori- 
ties against  the  proceeds  of  the  property  seized  by  the  sheriff  on 
their  behalf  as  they  would  have  had  if  it  had  been  sold  by  the 
sheriff  J  however,  where  a  creditor  of  a  limited  company  (but  never 
registered  under  the  Companies  Act,  1862)  had  obtained  judgment, 
and  seized  the  goods  of  the  company  by  a  lond  fide  execution, 
eight  days  before  a  petition  for  winding  up  the  company  was  pre- 
sented, it  was  held,  by  Lords  Justices  Knight  Bruce  and  Turner, 

(1)  Henderson  v.  Peruvian  Bailw.  (3)  In  re  Bastow  &  Co.,  L.  "R.  4  Eq. 
Co.,  16  L.  T.  (N.  S.)  297.  681 ;  15  W.  R.  1033. 

(2)  Life  Association  of  England,  hi  (4)  Plas-yn-Mliowys  Coal  Company, 
re,  10  Jur.  (N.  S.)  762.  In  re,  L.  B.  4  Eq.  689. 
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Part  II.     reversinsT  a  decision  of  the  Master  of  the  Kolls  (Sir  J.  Eomilly), 
Chapter  "VII  \  j  /> 

— . '  that  the  Court,  in  the  exercise  of  its  discretion,  under  the  25  &  26 

Vict.  c.  89,  s.  201,  would  not  restrain  the  creditor  from  proceeding 
to  a  sale ;  and  (per  Lords  Justices  Knight  Bruce  and  Turner)  where 
an  execution  has  been  perfected  by  seizure  before  the  presentation 
of  a  petition  for  winding  up,  qusere  whether  the  Court  has  jurisdic- 
tion under  the  201st  section  of  the  Companies  Act,  1862,  to  restrain 
a  sale ;  and  (per  Lord  Justice  Turner)  in  such  a  case  it  is  not  a 
"  putting  in  force  of  the  execution  "  within  25  &  26  Yict.  c.  89, 
s.  163.  In  this  case  the  sheriff  had  been  served  with  notice  of  the 
original  motion  but  not  with  notice  of  the  appeal;  the  Lords 
Justices  held  that  he  was  entitled  to  the  costs  of  his  appearance  in 
the  Court  below,  but  not  to  any  costs  on  the  appeal  (1).  But 
where  a  judgment  creditor  of  a  company  issued  a,fi.fa.  against  the 
effects  of  the  company,  but  before  execution  had  been  levied  a 
winding-up  order  had  been  obtained  and  an  ofScial  liquidator 
appointed,  the  Court  granted  an  injunction  to  restrain  the  creditor 
from  proceeding  to  execution  (2). 

2.  Where  an  incorporated  company  was  improving  a  harbour 
under  the  powers  of  an  Act,  whereof  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  were  made  part,  and  in  the  course 
of  the  works  a  coffer  dam  had  been  made,  which  temporarily 
prevented  ships  from  approaching  so  near  the  warehouse  adjoining 
the  harbour  as  they  had  been  accustomed  to  do,  and  a  lessee  of 
such  warehouse  claimed  compensation  for  the  damage  thus  occa- 
sioned to  him  to  the  amount  of  £65,  or  to  have  the  same  ascer- 
tained by  arbitration ;  Lords  Justices  Knight  Bruce  and  Cranworth, 
reversing  a  decision  of  the  Master  of  the  EoUs,  refused  to  grant 
an  injunction  restraining  him  from  proceeding  under  the  compensa- 
tion clauses  of  the  Lands  Clauses  Consolidation  Act,  sect.  68,  until 
he  had  established  his  right  at  Law  (3). 

3.  Where  certain  persons,  as  directors  of  an  intended  joint  stock 
company,  agreed  to  purchase  mines,  and  articles  of  agreement 

(1)  Qreat  Ship  Company,  In  re.  Ex  (3)  Sutton  Harbour  Improvemetit 
parte  Parry,  10  Jur.  (N.  S.)  3  ;  33  L.  Company  v.  Eitchins,  1  De  G.  M.  &  G. 
J.  (Ch.)  245.  161 ;  20  L.  J.  (N.  S.)  Ch.  489  ;  21  L. 

(2)  Waterloo  Life  Insurance  Com-  J.  (N.  S.)  Ch.  73 ;  13  Beav.  408. 
pany,  In  re,  31  Beav.  589. 
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were  entered  into  by  which  the  purchasers  agreed  to  pay  the      PartII. 

vendors  the  purchase-money  by  instalments ;  and  it  was  provided __" 

that  if  the  directors  should  not  have  received  the  deposit  or  in- 
stalments from  the  shareholders  in  time  to  pay  the  purchase-money, 
they  should  be  allowed  six  months  further  time ;  and  a  bill  was  filed 
by  some  of  the  directors  to  restrain  the  vendors  from  suing  for  the 
purchase-money,  alleging  that  the  plaintiffs  only  intended  to  become 
liable  as  directors,  and  to  the  extent  of  funds  received  by  them, 
and  not  to  incur  any  personal  responsibility,  and  that  they  had  no 
funds  as  directors ;  the  Court  allowed  a  demurrer  to  the  bill  (1). 

4.  Where  the  directors  of  a  railway  company  agreed  to  accept  a 
forfeiture  or  relinquishment  of  certain  shares  held  by  the  plaintiff, 
who  was  at  that  time  a  director,  and  he  accordingly  executed  a 
deed-poll  relinquishing  and  transferring  such  shares  to  the  com- 
pany, but  the  forms  prescribed  by  the  Act  for  giving  effect  to  a 
declaration  of  forfeiture,  or  for  a  purchase  of  shares  by  the  company, 
were  not  observed ;  and  several  calls  were  afterwards  made  without 
any  claim  upon  the  plaintiff  in  respect  of  such  shares ;  upon  an 
action  being  subsequently  brought  against  the  plaintiff  for  the 
arrears  of  calls  upon  such  shares,  a  bill  was  filed  and  the  common 
injunction  obtained ;  but  it  was  held,  that  the  injunction  could  not 
be  continued  except  on  the  terms  of  the  plaintiff  suffering  judg- 
ment in  the  action,  and  paying  the  money  into  Court  (2). 

-  5.  Where,  on  winding  up  the  affairs  of  a  company,  the  plaintiff, 
a  provisional  committee-man,  was  called  upon  to  pay  a  stipulated 
contribution,  and  declined  so  to  do,  and  the  defendant,  a  creditor 
of  the  company,  was  put  forward  to  bring  an  action  against  him 
for  the  amount  due  to  him ;  the  Court,  considering  the  action  had 
not  been  brought  lond  fide  for  the  benefit  of  the  creditor,  but  to 
enforce  the  contribution,  upon  the  plaintiff  bringing  it  into  Court 
without  prejudice  to  any  question,  continued  an  injunction  to  restrain 
the  action  (3). 

6.  Where  a  company  has  been  amalgamated  with,  and  has 
handed  over  its  assets  to  another,  and  the  united  company  is  in- 
solvent, a  shareholder  creditor  of  the  first  company  will  not  be 

(1)  HodgsonY.HancooJc,lY.&J.5n.      (N,  S.)  Ch.  253  ;  1  Eailw.  Cas.  460. 

(2)  Playfairv. Birmingham, Sristol,  (3)  Cuttsy.  Biddell,  1  De  Gr.  &  Sin. 
and  Thames  Junction  Eailw,  Go.  9  L.  T.      226. 
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Pabt  II.      restrained  from  enforcing  a  judgment  against  a  shareholder  in  the 

1  first  company  and  in  the  amalgamated  company  (1).     In  this  case 

the  assets  of  the  first  company  had  been  assigned  to  the  other 
company,  of  which  the  defendant  had  not  become  a  shareholder ; 
and  not  being  able  to  obtain  payment  of  his  debt,  the  defendant 
gave  notice,  under  the  68th  section  of  the  Joint  Stock  Companies 
Eegistration  Act  (7  &  8  Vict.  c.  110),  to  the  plaintifi',  a  shareholder 
in  the  first  company,  who  had  become  a  shareholder  in  the  second 
or  amalgamated  company,  that  he  (the  defendant)  should  proceed 
against  the  plaintifi'  individually  to  recover  the  debt ;  but,  upon 
a  bill  for  an  injunction  by  the  shareholder  so  proceeded  against,  to 
restrain  the  proceedings  at  Law,  but  without  asking  for  other  relief, 
Vice-Chancellor  Sir  E.  T.  Kindersley  held,  that  as  a  Coui-t  of  Com- 
mon Law  had  full  jurisdiction  to  deal  with  the  case,  the  injunction 
must  be  refused,  and  with  costs. 

7.  A  purchase  of  Westminster  Improvement  bonds  was  held  not 
within  the  power  of  directors  of  a  life  insurance  society,  which 
was  constituted  by  deed  of  settlement  for  the  purpose  of  purchasing, 
selling,  and  re-selling  life,  reversionary,  and  other  personal  estates 
and  interests,  and  of  advancing  money,  by  way  of  loan,  on  personal 
security,  and  generally  of  carrying  on  the  business  of  life  insur- 
ance and  ■  of  an  annuity,  loan,  and  reversionary  interest  society. 
The  directors  were  empowered  by  such  deed  of  settlement,  at  their 
own  absolute  discretion,  and  in  the  usual  and  ordinary  course  of 
the  business  of  the  society,  to  invest,  lay  out,  or  advance  at  interest, 
on  Government  securities,  or  on  such  personal  or  other  security  as 
they  should  think  fit  and  advantageous,  and  they  lawfully  might, 
such  moneys,  or  such  parts  of  the  moneys  and  funds  of  the  society 
as  they  should  think  expedient  (2). 
An  assignee         8.  Where  debentures  of  a  company  have  been  issued  fraudu- 
of  debentures  lently,  as  between  the  directors  of  such  company  and  the  person  to 
?^  ^  "d  frau- ^'  whom  they  were  issued,  a  third  party,  to  whom  such  debentures 
dulently  as      have  been  assigned  for  value,  and  without  notice  of  the  cireum- 

between  the  ,  ,  .  ,      ,         i      i    i  •  i    •     •  i 

directors  and  stances  under  which  they  had  been  issued,  is  in  no  better  position 
to  whom  °       than  the  person  to  whom  they  were  issued,  and  must  take  subject 

(1)  Eardinge  v.   WebsUr,  1  Dr.  &  (2)  Athenaeum  Life  Insurance  Society 

Sm.  101 ;  6  Jur.  (N.  S.)  88  ;  vide  S.  C.      v.  Pooley,  5  Juv,  (N.  S.)  129. 
979,  ante. 


COMPANIES.  1245 

to  all  the'  equities  which  affected  such  person,  unless  there  have     Pakt  II. 

^                                                      "^                                        .   ,     Chapter  VII. 
been  such  dealings  between  the  assignee  and  the  company  as  might  _ 

render  the  latter  liable  to  the  assignee,  though  it  would  not  have  t^ke  thSa'* 

been  liable  to  the  assignor  (1).     And  where,  in  a  deed  of  settle-  ^^^^?4*^hkl 

ment  of  a  company,  provisions  were  inserted  empowering  the  affected  that 

1  _L-  T.-  1.  person, 

directors  to  convene  extraordinary  general  meetings,  wnicn  were 

to  consist  of  not  less  than  fifty  shareholders,  holding  together  500 
shares,  and  to  borrow  or  raise  any  sum  of  money  which  the  meeting 
should  deem  expedient,  but  not  to  exceed  £50,000  ;  and  on  the 
14th  of  May,  1851,  the  company  was  completely  registered  under 
the  7  &  8  Vict.  c.  110;  and  on  the  16th  of  May,  1851,  a  meeting 
was  held,  at  which  it  was  resolved  that  the  capital  stock  of  the 
company  should  be  increased  from  £10,000  to  £100,000 ;  and  the 
society  at  that  time  consisted  of  only  twenty-nine  shareholders,  of 
whom  some  were  infants  and  under  incapacity;   and  in  conse- 
quence of  this  resolution  debentures  were,  notwithstanding  the 
irregularity  of  the  proceeding,  issued  by  the  directors  ;  and  seven 
of  these  debentures  were  issued  in  favour  of,  and  were  to  be  given 
to  the  defendant,  in  payment,  with  shares  of  the  company  to  the 
amount  of  £2000  and  a  cheque  for  £4500,  for  Westminster  Im- 
provement bonds ;  and  the  debentures  were  delivered  to  the  chair- 
man of  the  company  for  the  defendant ;  and  the  debentures,  after 
reciting  the  deed  of  settlement,  and  other  things  purported  to  be 
covenants,  by  the  direction  and  consent  of  more  than  two-thirds  of 
the  shareholders  at  a  meeting  convened  for  that  purpose,  on  the 
part  of  the  society,  to  pay  the  sums  therein  named,  with  interest, 
to  the  defendant,  and  they  were  signed  by  the  chairman  and 
manager  of  the  company ;  and  the  defendant,  in  October,  1854, 
transferred  the  debentures  for  value  to  a  stockbroker,  who,  in 
December,  1854,  again  transferred  them  to  L.,  to  whom  interest 
was  paid  by  the  directors ;  but  upon  L.  applying  for  subsequent 
interest  the  company  declined  to  pay  it,  on  the  grouud,  as  alleged, 
of  fraud,  and  L.  brought  an  action,  in  the  name  of  the  defendant 
Pooley,  for  the  interest :  and  the  official  manager  of  the  company, 
against  which  a  winding-up  order  had  been  obtained,  then  filed  a 
bill  for  a  declaration  that  the  debentures  so  issued  were  invalid 

(1)  Athenseum  Life  Insurance  Society       (N.  S.)]29;   4  Jur.  (N.  S.)  371;   vide 
V.  Pooley,  3  De  G.  &:  J.  294 ;  5  Jur.       S.  C.  p.  1122,  ante. 
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Pabt  II.      against  the  company,  and  that  they  might  be  delivered  up  to  be 

'. '  cancelled,  and  for  an  injunction  to  restrain  the  action ;   Vice- 

Chancellor  Sir  J.  Stuart  held,  that  the  debentures  were,  upon  the 

evidence,  clearly  not  issued  so  as  to  bind  the  society,  and  that  L., 

although  a  lond  fide  purchaser  for  value,  without  notice  of  any 

infirmity  affecting  such  debentures,  was  not  entitled  to  recover  for 

them  as  against  the  great  body  of  the  shareholders,  and  that  he 

ought  to  be  restrained  from  suing  at  Law  upon  them ;  and  that 

Persons  deal-  persons  dealing  in  the  market  for  the  debentures  of  a  joint  stock 

market  for       Company  were  bound  to  use  reasonable  precautions  in  seeing  to  the 

debentures  of  authenticity  of  the  documents  which  they  were  purchasing ;  and 

company  are    this  decision  was  affirmed  by  the  Lords  Justices,  they  holding  that 

bound  to  use 

reasonable      the  shareholders  were  not  bound  by  such  entry  and  payment,  as 

toTscertedn     neither  the  one  nor  the  other  had  been  communicated  to  them  ; 

the  authenti-   g^j  that  the  debentures  could  not,  therefore,  be  enforced  against 

documents       the  company  (1). 

9.  Where  a  canal  company  having  power  to  purchase  lands  for 
gross  sums,  or  for  annual  rent-charges,  to  be  determined  by  com- 
missioners in  cases  of  disabilities,  took  possession  of  the  lands  of 
an  infant  on  an  agreement  with  his  tenant ;  and  after  an  award  by 
commissioners  of  the  gross  sum  or  annual  rent-charge  which  ought 
to  be  paid,  but  which  award  was  invalid,  no  one  being  party  to  it 
who  had  power  to  bind  the  infant's  interest,  the  awarded  gross 
sum  was  paid  by  the  company  to  the  steward  on  an  agreement  for 
its  return  if  the  land  were  not  conveyed  to  the  company  on  the 
infant  attaining  his  majority ;  and  no  conveyance  was  executed, 
and  the  purchase-money  was  returned ;  but  the  company  continued 
in  the  use  of  the  land  for  their  canal,  paying  to  the  landowner  for 
forty  years  after  he  attained  his  majority  a  rent  of  nearly  the 
amount  awarded  by  the  commissioners,  and  the  company,  also, 
with  his  knowledge,  purchased  the  interests  of  leaseholders  in  the 
lands ;  the  Court  held  that  an  agreement  could  not  be  presumed  to 
have  been  entered  into  or  ratified  by  the  landowner  for  a  sale  of 
the  fee  in  consideration  of  a  rent-charge,  but  that  an  ejectment 
brought  by  the  landowner,  and  the  intended  erection  of  a  bridge 
by  him,  ought  to  be  restrained  by  injunction,  on  the  ground  of 

(1)  Athenmum  Life  Insurance  Society      (N.  S.)  129  ;  4  Jur.  (N.  S.)  371  ;  vide 
V.  Poohy,  3  De  G.  fr  J.  294;  5  Jnv.       S.  C.  p.  1122,  ante. 
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acquiescence,  the   company  undertaking  to   put  in  force  their     Part  II. 

Ohapter  "vir 
parliamentary  powers  (which  had  not  expired)  to  acquire  the .' 

land  (1). 

10.  The  Court  will  not  restrain  one  of  the  promoters  of  an  One  pro- 
abortive  company  from  bnngmg  an  action  for  money  advanced  by  company 
him  to  the  other  promoters  for  the  purposes  of  the  company  (2).     restrained 

from  bringing  an  action  against  the  other  promoters 
for  money  advanced  to  them  for  the  company. 

11.  Where  directors  allowed  a  judgment  to  go  by  default  against  Shareholders 

a  public  company,  which  a  creditor  proceeded  to  enforce  against  absence  of 

the  shareholders,  the  Master  of  the  EoUs,  Sir  J.  Eomilly,  held,  ^^J'^^^™' ^^ 

that  the  shareholders  could  not,  in  the  absence  of  collusion  and  against  a 

.  ,  creditor,  the 

concert,  question,  as  against  the  creditor  m  Equity,  the  validity  validity  of  a 

of  the  original'debt,  or  discuss  whether  the  action  could  have  been  respect  of 

successfully  resisted  by  the  company  (3).     But,  in  the  same  case,  ^rectorahad 

where  the  creditor  proceeded  to  enforce  his  iudgment  against  allowed  a 

^  .  job  judgment  to 

several  shareholders,  the  Court  considered  that  he  was  bound  to  go  by  default. 
give  credit  to  one  shareholder,  whom  he  sued,  for  moneys  pre-  A  creditor 

°.  .  .  enforcing  his 

viously  received  from  the  others ;  but  the  Court  would  not  disturb  judgment 
the  appropriation  of  part  of  the  moneys  the  creditor  had  received  seveiai  share- 
in  payment  of  his  costs  of  ineffectual  proceedings  against  other  ^pl'i^'^^  ^y"^' 

•T    .<  r  o        o  gjye  credit 

shareholders  (4).  to  one  for  moneys  previously  received  from  the  others. 

12.  "Where,  pending  a  suit  by  shareholders  of  a  company  on  The  Court 
behalf  of  themselves  and  all  other  shareholders,  except  the  de-  a  pei^ou^  °^ 
fendants,  against  the  company  and  the  directors,  seeking  to  be  ola"ii™g  tp 
relieved  from    calls  as   improperly   made,   and  after  an  interim  to  proceed  on 
injunction  restraining   further  proceedings  for  such   calls   upon  the  parties 
payment  of  their  amount  into  Court,  the  solicitors  of  the  company  gulf  to  deter- 
and  of  the  directors  in  the  suit,  who  were  cognisant  of  the  trans-  ""'^®'  ^^  ^^' 

_  tweeu  them, 

actions  of  which  the  bill  complained,  commenced  an  action  against  by  hostile 
the  company,  and  allowed  them  to  submit  to  judgment  by  default  delwrs  the 
for  the  balance  of  their  bill  of  costs,  and  upon  a  return  of  nulla  r^W'^Ti  h 
bona,  proceeded  by  set.  fa.  against  the  plaintiffs;  Vice-Chancellor  ?''s 'l^^  ^"l'- 

ject  of  the 

Sir  W.  P.  Wood,  held,  that  the   solicitors  were   properly  made  original  liti- 
gation. 
(1)  Somersetshire  Coal  Canal  Com-  (2)  Hamilton  v.  Smith,  5  Jur.  (N.  S.) 

pariy  v.  Harcourt,  2  De  G.  &  J.  596  ;      32. 

24  Beav.  571;  4  Jur.  (N.  S.)  1,  671;  (3)  Green  v.  Mxon,  23  Beav.  530; 

27  L.  J.  (Ch.)  625 ;  vide  S.  0.  p,  947^      3  Jur.  (N.  S.)  993. 
nn/e.  (4)  Ibid. 
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Part  II.     defendants  by  amendment  —  and  the  Court,  inferring  from  the 
Chaptek  VII.       . ,  ,        .  ,  .  „     ,  .  , 

-  evidence  that  it  was  an  object  oi  the  action  to  prevent  the  pro- 
secution of  the  suit,  restrained  them  until  the  hearing  of  the 
cause  from  prosecuting  their  right  under  the  sci.  fa.  against  the 
plaintiffs,  or  any  other  person  on  whose  behalf  the  bill  was  filed, 
until  further  order ;  and  refused  to  put  the  plaintiffs  upon  terms 
of  giving  judgment  to  the  extent  of  their  debt  (1).  The  Vice- 
Chancellor  said :  "  Such  a  course  of  proceeding  on  the  part  of  the 
solicitors  would  interfere  with  one  of  the  main  questions  in  the 
original  suit,  and  if  shewn  to  have  been  adopted  in  collusion  with, 
or  for  the  purposes  of  the  original  defendants,  the  case  would  be 
brought  within  the  principle  of  Taylor  v.  Hughes  (2).  The  Court 
will  not  allow  a  person  claiming  to  be  a  creditor  to  proceed  on 
behalf  of  one  of  the  parties  litigant  in  a  suit  to  determine,  as 
between  them,  by  hostile  proceedings  dehors  the  suit,  those  rights 
which  are  the  subject  of  the  original  litigation ;  and  if  he  be  put 
in  motion  by  either  of  the  litigant  parties,  he  is  treated  as  one  of 
them,  his  claim  as  a  creditor  is  disregarded,  he  is  considered  as 
one  of  the  parties  to  the  suit,  and  is  only  entitled  to  such  relief  as 
the  whole  effect  of  the  suit  will  give  him.  For  these  reasons,  I 
am  of  opinion  that  the  solicitors  have  properly  been  made  de- 
fendants, and  that  the  case  made  against  them  has  properly  been 
introduced  into  this  bill  by  amendment ;"  and  further  on  the 
Vice-Chancellor  said :  "  Thus  much  is  clear,  that  the  solicitors,  as 
the  legal  advisers  of  the  directors,  allowed  them  to  submit  to 
judgment  by  default  in  an  action  in  which  the  solicitors,  combining 
in  themselves  the  character  of  legal  advisers  of  the  directors  and 
creditors  of  the  company,  were  plaintiffs,  and  then  did,  in  fact, 
select  as  their  victims  (3)  those  who  opposed  the  views  of  the 
directors.  I  cannot  consider  that  to  fee  a  course  which  this  Court 
will  regard  as  a  just  exercise  of  the  legal  rights  of  a  creditor." 

13.  Where  a  waterworks  company  had  given  notice  of  an  inten- 
tion, under  their  powers,  of  taking  certain  water  belonging  to  the 
defendant,  and  an  arbitration  was  commenced,  under  which,  by 

(1)  Horn  V .  The  Kilkenny  and  Oreat  (3)  "Select  their  victims  from  the 
Southern  and  Western  Bailw.  Co.,  1  K.  contumacious  shareholders. " — Lord  ,V. 
&  J.  399.  Leonards  in  Taylor  v.  Hughes,  2  J.  & 

(2)  2  J.  &  L.  24 ;  vide  S.  C.  p.  950,  L.  49. 

irtite. 
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agreement,  the  company,  in  April,  1863,  was  allowed  to  take  and     ?atit  II. 

Chapter  VIT, 
divert  the  water,  but  no  award  was  made ;  and  the  company  after- .' 

wards  received  notice  that  third  parties  claimed  a  rent-charge, 
issuing  out  of  mills  which  were  supplied  by  the  stream ;  but  in 
October,  1863,  an  agreement  was  entered  into  between  the  com- 
pany and  the  defendant  whereby  the  former  agreed  to  pay  £2500 
by  way  of  compensation  for  the  loss  of  the  water,  without  making 
any  mention  whatever  of  this  rent-charge ;  and  the  owners  of  the 
chief  rent  served  a  notice  under  the  Lands  and  Waterworks  Clauses 
Acts,  and  an  arbitration  was  commenced,  but  was  not  prosecuted, 
and  an  abortive  attempt  at  compensation  was  also  made  by  the 
defendant ;  and  the  contract  for  the  purchase  of  the  right  of  taking 
the  water  not  having  been  completed,  in  consequence  of  the 
incumbrance  on  the  title,  the  defendant  had  brouglit  an  action 
for  the  purchase-money ;  and  the  company  filed  a  bill  against  the 
defendant  for  an  injunction,  which  was  dismissed,  without  pre- 
judice to  any  bill  which  the  company  might  be  advised  to  bring 
against  the  defendant  for  specific  performance,  the  defendant 
undertaking  to  deal  with  the  judgment  in  the  action  as  the  Court 
should  direct  (1).  Upon  a  motion  for  an  injunction  in  a  suit  for 
specific  performance  subsequently  instituted,  an  injunction  was 
granted  upon  the  terms  of  the  defendant  bringing  the  purchase- 
money  into  Court  (2). 

14.  The  Court  will  not  entertain  any  application,  under  s.  89  Tlie  Court 

of  the  Companies  Act,  1862,  to  stay  proceedings,  unless  the  person  tain  any Tp-"^" 
applying  admits  himself  to  be  a  contributory,  and  it  is  not  suffi-  gta^^^Min 
cient  that  he  is  described  as  an  "  alleged  contributory  "  (3).     The  l^P  proceed- 
motion  in  this  case  having  been  made  on  behalf  of  two  shareholders  the  applicant 
so  described  to  stay  winding-up  proceedings  under  the  above- gel™ to  b™' 
named  section.  contributory. 

15.  A  private  individual,  who  is  a  defendant  in  the  same  suit 
with  a  joint  stock  company,  against  which  a  winding-up  order  has 
been  made,  but  no  application  has  been  made  under  s.  87  of  the 
Companies  Act,  1862,  for  leave  to  proceed  with  the  suit,  is  not 
entitled  to  have  further  proceedings  stayed  (4).    Vice-Chancellor 

(1)  Stockport   District    Waterworks  (3)  In  re  Continental  Bank,  15  W. 
Company  v.  Jowett,  12  L.  T.   (N.  S.)      R.  548. 

720  ;  vide  S.  C.  p.  943,  ante.  (4)  Wells  v.  Estates  Investment  Com- 

(2)  Ibid.  pany  {Limited),  15  W,  R.  762. 

4  L 
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Part  II.     Sir  W.  P.  Wood  said  ttat  the  section  did  not  stop  the  suit  against 
Chapter  VII.  ,     .      .       ,  . 
any  one  but  the  company,  and  dismissed  the  motion  with  costs. 

16.  Any  application  for  leave  to  continue  proceedings  against  a 
company  in  process  of  winding-up,  must  be  made  in  that  branch 
of  the  Court  in  which  the  winding-up  order  has  been  pronounced, 
and  not  to  that  in  which  the  proceedings  have  been  instituted  (1). 

17.  Where,  by  a  written  agreement,  the  directors  of  a  company 
agreed  to  transfer  to  A.  67.5  fully  paid-up  shares  in  the  company, 
as  a  security  for  moneys  advanced  by  him  on  their  promissory 
notes,  and  they  subsequently  registered  him  as  the  owner  of  675 
partly  unpaid  shares,  and  being  threatened  with  an  action  by 
judgment  creditors  of  the  company,  he  applied  to  the  Court  to 
rectify  the  register,  and  restrain  the  judgment  creditors  from  pro- 
ceeding against  him  at  Law ;  Vice-Chancellor  Sir  W.  P.  Wood  held, 
that  the  company  had  no  authority  to  place  him  on  the  register  in 
any  other  capacity  than  as  the  holder  of  fully  paid-up  shares  (2). 

18.  The  Court  has  jurisdiction,  under  the  Companies  Act,  1862, 
ss.  87,  163,  to  permit  a  distress  for  rent  to  -be  made  on '  the 
property  of  the  company  in  possession  of  the  official  liquidator 
appointed  under  a  winding-up  order ;  but  the  Master  of  the  Eolls 
(Ireland)  refused  to  do  so  in  the  present  case,  on  the  ground  that 
the  rent  had  all  accrued  due  before  the  premises  had  come  into 
the  possession  of  the  official  liquidator ;  and  also  because  under 
an  alleged  bill  of  sale,  if  it  stood,  the  property  was  not  the  official 
liquidator's  at  all  (the  official  liquidator  was  ordered  his  costs  out 
of  the  estate,  and  no  order  as  to  costs  against  the  landlords,  the 
petitioners)  (3). 

19.  Where  the  liquidators  of  a  company  being  wound  up  first 
voluntarily,  and  afterwards  under  the  supervision  of  the  Court, 
subsequently  to  the  orders  for  winding-up  sued  a  shareholder 
upon  certain  guaranties  given  by  him  to  the  company,  but  the 
action  failed,  and  the  shareholder  did  not  pay  his  attorney  the 
costs  of  the  action,  but  proceeded  to  sign  judgment  for  the  amount 
of  his  taxed  costs  of  the  action,  and  to  levy  execution  against  the 
company ;  and  the  liquidators  obtained  from  Vice-Chancellor  Sir 

(1 )  Wilson  V.  Natal  Investment  Com-      Somerset  Bailw.  Co.,  15  L.  T.  (N.  S.)  561. 
pany,  36  L.  J.  (Ch.)  312.  (3)  In  re  Kingstown  Royal  Marine 

(2)  Ashworth  v.  Bristol  and  North      Hotel  Company,  15  W.  E.  978  (Jr.) 
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J.  Stuart  an  injunction  to  stay  execution,  on  the  ground  that  the     PaktJL^^ 

shareholder  owed  to  the  company  in  respect  of  calls  an  amount 

larger  than  the  costs ;  Lord  Justice  Cairns,  reversing  the  decision 
of  the  Vice-Chancellor  on  appeal,  held,  that  the  attorney  was 
entitled  to  a  lien  on  the  judgment  for  satisfaction  of  the  costs  due 
from  his  client,  against  which  the  company  could  not  set  off  the 
sum  due  for  calls  (1).  * 

20.  The  fact  of  a  contrary  decision  in  a  different,  though  an 
analogous  case,  having  been  pronounced  by  a  judge  of  co-ordinate 
jurisdiction,  since  the  order  from  which  it  is  desired  to  appeal  was 
pronounced,  is  not  a  sufficient  ground  on  which  the  Court  of 
Appeal  will  exercise  its  discretion  of  extending  the  twenty-one 
days  limited  by  s.  124  of  the  Companies  Act,  1862,  for  appealing 
from  orders  made  under  that  Act  (2) ;  in  this  case  the  Master  of 
the  Rolls  refused  an  application  by  the  liquidator  of  a  company, 
which  was  being  wound  up  voluntarily,  for  an  injunction  to  restrain 
a  creditor  from  selling  goods  of  the  company  which  he  had  taken 
in  execution,  and  more  than  three  weeks  had  elapsed  without  the 
liquidator  giving  notice  of  his  intention  to  appeal ;  but  an  injunction 
having,  in  an  analogous  case,  been  granted  by  Vice-Chancellor  Sir 
J.  Stuart,  the  liquidator  applied  for  leave  to  appeal,  notwithstanding 
the  delay,  but  the  Court  of  Appeal  refused  the  motion,  with  costs. 

21.  Where  H.  recovered  judgment  against  a  company,  and  after- 
wards obtained  a  garnishee  order  against  S.,  an  alleged  debtor  to 
the  company,  who  subsequently  denied  that  he  was  indebted  to  the 
company,  and  H.  then,  by  leave,  brought  an  action  against  S.,  and, 
pending  the  proceedings,  the  company  was  ordered  to  be  wound 
up,  and  a  liquidator  was  appointed;  a  motion  by  the  liquidator 
for  an  injunction  to  restrain  the  proceedings  at  Law,  was  refused, 
but  it  was  ordered  that  in  case  H.  should  recover  a  verdict,  thei'e 
should  be  an  injunction  to  restrain  him  from  putting  in  force  any 
attachment,  sequestration,  distress,  or  execution  against  the  estate 
or  effects  of  the  company  in  the  hands  of  S.  (3). 

22.  Where  the  plaintiff  applied  for  shares  in  a  joint  stock  com- 

(1)  Ex^jarte  Smith,  Re  Bank  of  Sin-  (3)   United  English  and  Scottish  Life 

dustan,  &c.  (Limited),  17  L.  T.  (N.  S.)  Insurance  Company,  In  re,  L.  E.  5  Eq. 
339  ;  16  W.  R.  170.  300. 

(2)  Ex  parte  Mitchell,  SQ  L.  J.  (Oh.)  387. 
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Part  If. 
Chap.  VII. 


If  a  ■winding- 
up  petition  is 
about  to  be 
heard  the 
Court  will 
restrain 
actions  upon 
a  motion  ex 
parte. 


pany,  subject  to  the  Companies  Clauses  Act,  1845,  which  were 
accordingly  allotted  to  him,  and  he  paid  the  allotment  money,  and 
his  name  was  entered  on  the  register  of  shareholders ;  and  after 
the  allotment  the  company  sent  him  scrip  certificates,  transferable 
by  delivery,  with  a  statement  that  the  allottee  or  bearer  would  be 
entitled  to  exchange  them  for  share  certificates ;  and  the  plaintiff 
sold  his  right  to  the  shares  to  a  purchaser,  and  delivered  him  the 
scrip  certificates,  but  executed  no  transfer  of  the  shares,  and  the 
purchaser  gave  notice  to  the  company  of  the  sale,  and  paid  some 
calls  on  the  shares ;  and  the  company  afterwards  made  other  calls, 
and  demanded  payment  from  the  plaintiff,  and  ultimately  brought 
an  action  against  him  for  them,  and  the  plaintiff  filed  his  bill  to 
restrain  the  action;  Lords  Justices  James  and  Mellish  held,  re- 
versing a  decision  of  Vice-Chancellor  Sir  J.  Stuart,  that  the  shares 
did  not  pass  by  the  delivery  of  the  scrip  certificates,  and  that  the 
plaintiff  was  not  discharged  from  his  liability  as  a  shareholder  (1). 

23.  If  a  winding-up  petition  is  about  to  be  heard  (in  this  case 
on  the  petition  day  following  the  application),  actions  commenced 
by  creditors  against  the  company,  and  who  were  about  to  commence 
further  proceedings,  will  be  restrained  on  a  motion  ex  parte  on 
behalf  of  the  petitioners  (here  shareholders  and  creditors),  until 
after  the  petition  has  been  disposed  of,  on  the  applicants  giving 
the  usual  undertaking  as  to  damages  (2). 

24.  An  official  liquidator  will  be  removed  who  insists  on  prose- 
cuting an  action  contrary  to  the  wishes  of  the  majority  of  creditors, 
where  it  is  certain  that  there  will  be  a  deficiency  of  assets  (3). 


(1)  McEuen  v.  West  London  WJiarves 
and  Warehouses  Company,  L.  E.  6  Ch. 
655;  40 L.  J.  (Ch.)  471;  19  W.  E.  837; 
24  L.  T.  (N.  S.)  123. 

(2)  In  re  London  and  Suburban  Sank 
(Limited),  19  W.  E.  950.  The  Vice- 
Chancellor,  Sir  J.  Wickens,  made  the 
above  order  upon  the  authority  of  the 
following  unreported  cases,  mentioned 
upon  the  application,  in  which  similar 


orders  had  been  made  ex  parte: 
Bristol  and  Forest  of  Dean  Coal  Com- 
pany (M.  E.  May,  1863) ;  ExhaU  Min- 
ing Company  (M.  E.  March,  1864); 
and  Macclesfield  Brewery  Company 
(V.-C.  M.  July,  1869)  ;  Blakdy  Ord- 
nance Company  (M.  E.) 

(3)  Re  Tavistock  Ironvmrks  Com- 
pany, 19  W.  E.  672  ;  24  L.  T.  (N.  S.) 
605. 
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CHAPTER  Vlir. 

Injunctions  Generally. 


Part  II. 


1.  The  Court  in  Talleyrand  v.  Boulanger  (1),  while  stating  that  The  Court 

it  was  not  prepared  to  say  how  far  it  would  finally  give  redress,  prooeedinga  at 
granted  an  injunction  against  proceedings  at  Law  on  securities,  ties^obtaSed^' 
bills  of  exchange,  &c.,  on  the  ground  that  they  were  obtained  by  ^y  duress  by 
duress  by  one  French  emigrant  against  another,  by  arresting  him  foreigner  from 
when  about  to  sail  on  an  expedition  against  France,  and  under  an  an  obligation 
obligation  entered  into  in  France  as  surety,  which,  accordiug  to^°*^^^^^*"^" 
the  law  of  France,  could  not  affect  the  person.  t^ie  parties. 

2.  In  Blalce  v.  Blake  (2),  where,  upon  a  bill  to  set  aside  certain 
deeds  relating  exclusively  to  property  in  Ireland,  and  asking  for  an 
injunction  to  restrain  the  defendants  from  taking  proceedings  to 
oust  the  plaintiff  from  receiving  the  rents  and  profits  of  the  unsold 
part ;  and  the  plaintiff  resided  at  Boulogne,  though  stated  in  the 
bill  to  be  resident  in  London,  and  the  defendants  in  Ireland ;  and  a 
contract  had  been  entered  into  at  Boulogne  for  the  sale  of  some  of 
the  land  to  the  defendants ;  and  leave  had  been  obtained  to  serve 
the  defendants  out  of  the  jurisdiction,  and  a  receiver  had  been 
appointed  by  the  Court  of  Chancery  in  Ireland ;  the  defendants 
put  in  a  plea  that  the  plaintiff  was  not  at  the  time  of  filing  the 
bill,  and  was  not  then,  resident  in  London,  but  was  and  was  then 
resident  at  Boulogne ;  that  the  defendants  were  not  and  were  not 
then  resident  withiu  the  jurisdiction  of  the  Court ;  and  that  the 
land  was  situate  in  Ireland ;  Vice-Chancellor  Sir  R.  Malins  said,  that 
he  had  no  doubt  that  when  persons  who  were  resident  here  entered 
into  a  contract,  though  the  subject-matter  of  the  contract  was 
abroad,  yet  that  the  contract  might  be  sustained;  but  that  it 
appeared  to  him  that  when  neither  party  had  anything  to  do  with 
this  country,  and  the  subject-matter  was  not  situate  here,  as  in  the 
present  instance,  if  he  overruled  this  plea  the  Court  might  as  well 

(1)  3  Vcs.  447.  (2)  18  W.  E.  944. 
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Pakt  II. 
Chap.  VIII. 

The  Court 
■will  not  Inter- 
fere where 
plaintiff  and 
defendant  are 
foreigners  and 
both  residing 
out  of  the 
jurisdiction 
and  the  land, 
the  subject- 
matter  of  the 
suit,  is  in  a 
foreign 
country. 


be  able  to  interfere  in  the  affairs  of  all  countries.  Two  Frenchmen 
might  come  here  to  have  their  disputes  decirled,  Ireland  for  this  pur- 
pose was  a  foreign  country.  They  had  a  Court  of  Chancery  of  their 
own.  Though  it  had  been  said  that  this  was  not  a  suit  to  recover 
land,  yet  the  effect  of  it  was  to  recover  an  estate.  The  land  being 
in  Ireland,  and  the  defendants  resident  there,  was  sufEcient,  in  his 
opinion,  to  shew  tliat  the  bill  ought  not  to  have  been  filed  here, 
and  allowed  the  plea. 

3.  A  party  will  not  have  lost  his  right  in  Equity  by  setting  up 
a  defence  at  Law  by  an  equitable  plea,  which  was  demurred  to  in 
such  a  way  as  to  leave  the  equitable  ground  untouched  (1).  The 
83rd  section  of  the  17  &  18  Vict.  c.  125,  giving  a  right  to  plead 
an  equitable  defence,  is  only  permissive,  and  is  optional,  not  com- 
pulsory, and  a  defendant  at  Law  who  has  not  chosen  to  exercise 
his  option  of  putting  in  an  equitable  plea,  although  the  question 
might  be  more  proper  for  the  decision  of  a  Court  of  Law,  may  come 
for  an  injunction  to  restrain  the  action,  as  he  might  have  done 
before  that  Act  (2).  If  a  party  submits  his  legal  rights  to  the 
jurisdiction  of  a  Court  of  Equity,  he  is  not  entitled  to  proceed  at 
Law ;  but  the  fact  that  such  a  party  has  pleaded  an  equitable 
defence  at  Law  does  not  here  preclude  him  from  filing  his  bill  to 
restrain  the  action,  as  the  83rd  section  of  the  17  &  18  Yict.  c.  125, 
referred  to  a  defence  based  upon  the  principles  which  governed  a 
Court  of  Equity,  and  not,  as  here,  upon  its  forms  and  practice.  In 
this  case  A.  obtained  against  B.  a  decree  for  specific  performance 
of  an  agreement,  and  having  sustained  damage  by  reason  of  the 
breach  of  the  agreement,  A.  brought  an  action  at  Law  for  damages 
for  the  breach.  B.  pleaded  the  proceedings,  bj  way  of  equitable 
defence  at  Law,  under  sect.  83  of  the  17  &  18  Yict.  c.  125,  but 
the  plea  was  overruled.  B.  then  filed  a  bill  in  Equity  against  A. 
for  and  obtained  an  injunction  to  restrain  his  action  (3).  ^Yhere 
an  auctioneer  in  an  action  pleaded  equitable  pleas  of  set-off  under 
the  Common  Law  Procedure  Act,  and  the  plaintiff  at  Law  replied, 
and  the  defendant  at  Law  then  filed  a  bill  for  an  injunction,  setting 

(1)  Evans  v.  Snmridge,  8  D.  M.  &  G-.  100. 
(2)  Gompertz  v.  Poohy,  4  Dr.  448  ;  (3)  Frotliero  v.  Phelps,  7  D.  M.  &  G. 

Kingsford  v.  Swiu/ord,  5  Jur.  (N.  S.)       722  ;  vide  S.  C.  p.  1118,  ante. 
261. 


INJUNCTIONS  GENEEALLF.  1255 

up  the  same  case  as  in  his  defence  at  Law,  but  alleging  also  com-     Paet  ll. 

plicated  accounts,  it  was  held,  that  there  being  nothing  to  shew  : '- ~ 

that  these  accounts  could  not  be  taken  at  Law,  and  that  the  pleas 
must  be  considered  as  shewing  a  good  defence  at  Law  under  the 
Procedure  Act,  17  &  18  Vict.  c.  125,  that  the  injunction  must  be 
refused.  In  this  case  the  auctioneer  had  been  employed  to  sell 
the  property  of  a  lunatic  by  the  agent  of  the  committee,  and  an 
action  had  afterwards  been  brought  by  the  personal  representative 
of  the  lunatic  against  the  auctioneer  for  the  moneys  received  by 
him  as  the  produce  of  the  sale  (1).  Where  the  plaintiff,  in  an  action 
against  himself  in  respect  of  rent  and  dilapidations  of  certain  pre- 
mises held  by  him  as  tenant  of  the  defendants  had  applied  to  the 
Common  Law  Court  for  leave  to  plead  an  equitable  plea  under 
the  Common  Law  Procedure  Act,  which  had  been  refused  j  upon 
the  plaintiff  then  filing  his  bill  and  moving  for  an  injunction  to 
restrain  the  action  upon  the  same  grounds  as  those  contained  in 
his  plea,  namely,  that  there  was  an  agreement  for  the  surrender  of 
the  lease,  the  injunction  was  granted,  but  upon  the  terms  of  the 
plaintiff  paying  into  Court  the  amount  for  which  the  action  was 
brought  (2). 

4.  An  injunction  to  stay  proceedings  at  LavF  will  be  granted  on 
the  application  of  some  only  of  the  defendants  at  Law  (3). 

5.  Senible,  that  in  a  bill  of  discovery  in  aid  of  an  action  a  prima 
facie  case  must  be  shewn,  and  the  Court  will  not  allow  a  contest 
on  affidavit  on  a  motion  for  an  injunction  to  restrain  an  action 
until  full  discovery  is  given  (4). 

6.  If  the  question  is  concluded  by  a  judgment  of  the  House  of 
Lords,  an  injunction  will  be  refused.  And  where  the  House  of 
Lords  had  dissolved  an  injunction,  granted  by  the  Master  of  the 
Rolls,  to  restrain  a  Scotch  company,  having  agents  and  property 
within  the  jurisdiction,  from  proceeding  in  the  Court  of  Session  in 
Scotland  to  recover  a  debt  against  the  estate  of  a  testator,  who  had 
died  domiciled  in  England,  but  leaving  assets  in  England  and 

(1)  Farebrother  v.  Wdchman,  3  Dr.  (3)  Oroskey  v.  European  and  Ameri- 
122  ;  24  L.  J.  (N.  S.)  Ch.  410 :  1  Jur.  can  Steam  Shipjiing  Company,  Oakfvrd 
(N.  S.)  126.  V.  Same,  IJ.  &  H.  108. 

(2)  Magnay   v.    The  Mines  Bmjul  (4)  Harris  v.  Golkit,  26  Beav.  222. 
Company,  3  Dr.  130. 
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Pakt  ir.     Scotland,  which  were  beiner  administered  in  a  suit  in  this  country, 
Chap.VIIT.   ^       ,  .  ,'  ^  ,     ,  ^ 
to  which  the  company  was  not  a  party,  and  the  executors  after- 


wards instituted  another  suit  in  this  country  against  the  company 
for  an  account  of  all  dealings  between  the  company  and  the  testator, 
and  then  applied  for  a  similar  injunction  in  both  suits,  the  injunc- 
tion was  refused  with  costs  (1). 

7.  In  a  bill  filed  under  the  provisions  of  the  Merchant  Shipping 
Act,  1854,  to  stay  actions  in  other  Courts  for  damages  occasioned 
by  a  collision  with  the  plaintiff's  ship,  and  to  have  the  alleged 
damage  ascertained,  the  plaintiff  must  aver  that  he  has  incurred 
liability  in  respect  of  some  damage  (2). 

8.  A  bill  in  aid  of  an  action  at  Law,  brought  by  the  plaintiffs 
for  compensation  for  injury  sustained  by  them  in  a  railway  acci- 
dent, which  prayed  for  an  injunction  to  restrain  the  defendants 
from  setting  up  a  receipt  which  they  had  pleaded  in  bar  of  the 
action,  and  which  plaintiffs  alleged  had  been  obtained  by  fraud,  is 
not  demurrable  merely  because  it  does  not  go  on  to  pray  compen- 
sation or  any  other  consequential  relief  in  Equity,  nor  is  it  an 
objection  that  the  plaintiffs  might  equally  have  availed  themselves 
at  Law  of  their  equitable  grounds  of  relief  by  a  replication  of  fraud 

A  plaintiff  at  Law  (3).  A  plaintiff  who  seeks  the  interference  of  a  Court  of 
interference  of  Equity  is  not  bound  as  the  price  of  such  interference  to  bring  the 
this  Court  is    yf\^oiQ  matter  into  Equity  (4). 

not  bound  to  ^       ^    \   / 

bring  the  9.  In  Ware  V.  Begenfs  Canal  Company  (5),  Lord  Chancellor 

into  equity.  Chelmsford,  in  speaking  of  the  effect  of  delay  in  a  suit  for  an 
injunction,  said :  "  Upon  the  question  whether  I  am  to  grant  the 
Injunction,  I  cannot  avoid  being  influenced  by  the  delay  which  has 
occurred  in  the  institution  of  proceedings  by  the  plaintiff,  which 
though  not  amounting  to  absolute  proof  of  acquiescence,  yet  is 
calculated  to  throw  considerable  doubt  upon  the  reality  of  his 
alleged  injury,  and  compels  me  to  weigh  the  amount  of  incon- 
venience which  he  will  sustain  by  my  refusal  of  this  particular 

(1)  Maclaren  v.  Stainton,  Maclaren  Co.  and  Saunders,  2  D.  J.  &  S.  319 ; 

V.   Oarron  Company,  26  L.   J.  (Oh.)  13  W.  R.  907  ;  2  Dr.  &  Sm.  438;  vide 

332  ;  21  Beav.  152 ;  vide  S.C.  p.  1011,  S.  C.  p.  909,  ante, 

ante.  (4)  lb. 

;    (2)  Eill  V.  Andus,  1  K.  &  J.  263 ;  (5)  3  De  G.  &  J.  212,  280 ;    vide 

24  L.  J.  (Ch.)  229.  S.  C.  pp.  950,  951,  a7Ue. 

(3)  Stewart  v.  Qreat  Wcslern  liailw. 
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remedy  against  the  serious  consequences  which  must  result  to  the      Part  II. 
company  from  an  order  which  will  oblige  them  to  alter  the  state  '. L 


and  condition  of  their  works." 

10.  On  an  interlocutory  application  to  stay  an  action,  the  plain-  On  an  inter- 
tiff's  equity  must  be  clearly  established,  or  he  must  pay  the  money  ap^pUcation  to 
into  Court ;    therefore,  where  the  equity  rested  on   an  alleged  ^*^f„^^^^*^°°' 

parol  agreement,  which  was  denied  by  the  defendant,  and  the  equity  must  be 

.  .  clearly  esta- 

plamtiff  declined  to  pay  the  money  into  Court,  a  motion  to  stay  biished  or  the 

the  action  was  refused  (1).  into  Court. 

11.  In  McBea  v.  Eoldsworth  (2),  Vice-Chancellor  Sir  W.  M. 
James  said :  "  The  cases  in  which  the  Court  of  Chancery  had  given 
a  decree  not  in  accordance  with  a  verdict  were  either  cases  in 
which  the  trial  had  taken  place  before  it,  and  it  had  full  cognisance 
of  the  matter,  or  cases  in  which  it  had  directed  an  issue  to  be 
tried,  the  object  of  which  was  merely  to  inform  the  conscience  of 
the  Court.  When  the  Court  withheld  granting  relief  until  a 
right  was  established  at  Law,  it  was  bound  by  the  decision  at  Law." 
But  the  Court  is  not  bound  by  the  amount  of  damages  awarded  by 
the  jury,  and  the  Vice-Chancellor  directed  an  inquiry  as  to  what 
damage  the  plaintiff  had  sustained  by  reason  of  the  piracy  of  his 
design ;  the  defendants  to  pay  the  costs  of  the  suit. 

12.  The  great  purpose  of  a  Court  of  Equity  in  assuming  juris- 
diction to  restrain  proceedings  at  Law  is  to  afford  a  more  plain, 
adequate,  and  complete  remedy  for  the  wrong  complained  of  than 
the  party  can  have  at  Law  (3). 

13.  Equity  will  not  restrain  a  creditor  from  prosecuting  his 
legal  remedy  against  the  personal  representatives  of  his  debtor, 
unless  there  is  a  decree  under  which  the  creditor  has  a  right  to  go 
in  and  prove  his  debt  (4). 

>    (1)  Greech  v.  Grain,  39  L.  J.  (Ch.)  (3)   Glenn  v.  Fowler,  8  Gill.  &  J. 

126.  340  (Amr.) 

(2)  18  W.  R.  489. 

(4)  MUcotf  V.  The  United  States,  7  Gill.  307  (Amr.) 
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PART    III. 

PRACTICE. 


Sect.  1.  Bi/  what  Means  an  Injunction  is  obtained. 
Injunctions         1.  The  general  rule  is,  that  injunctions  are  only  granted  upon  a 
bili^'r^infor-°°  ^^^  ^^  information  praying  that  relief;    but  in  some  cases  injuuc- 
mation.  tions  are  granted  on   petition  without  a  bill   having  been  filed 

praying  an  injunction,  and  also  in  other  cases  on  motion  without 
such  a  bill. 
In  certain  2.  The  cases  in   which  injunctions  are  granted  upon  petition 

tfon^or^otion  without  a  bill  are  where  petitions  are  presented  under  the  statutory 
without  a  bill,  jurisdiction  of  the  Court,  by  which  the  Court  has  been  enabled  to 
give  relief  by  petition  in  certain  cases  where,  prior  to  the  enabling 
statute,  it  had  only  power  to  give  relief  upon  bill.      Thus,  injunc- 
tions are  granted  upon  an  order  made  upon  an  administration 
summons,  under  the  15  &  16  Vict.  c.  86  (1),  or  on  an  order  under 
the  13  &  14  Vict.  c.  35,  ss.  19,  24,  or  the  23  &  24  Vict.  c.  38,  s.  14, 
which  enabled  the  Court  to  grant  to  the  personal  representatives 
of  a  deceased  person  an  order  upon  motion  or  petition  of  course 
for  an  account  of  the  debts,  &c.,  of  the  deceased.     In  the  case  of 
Re  Greagh  (2)  an  injunction   was  granted  on  petition  without  a 
bill  being  filed,  on  the  application  of  the  committee  of  a  lunatic 
to  restrain  waste  by  the  tenants  of  the  lunatic's  estate. 
On  petition  or      3.  But  under  the  general  practice,  in  other  cases  of  granting 
™ljill"irad  ^^^  injunctions  upon  petition  and  motion  without  a  bill  filed  praying 
been  filed  not        iniunction,  a  bill  had  already  been  filed,  to  which  the  relief  by 

praymg  an  ^  '  j  '  j 

injunction.  injunction  was,  in  the  eye  of  the  Court,  a  proper  and  necessary 
adjunct ;  as,  fur  instance,  in  Smith  v.  Smith  (3j  an  injunction  was 
granted  on  petition,  in  vacation,  to  restrain  a  party  from  marrying 

(1)  Brovker   v.  Brooher,  3  Sm.   &  (2)  1  Ball  &  B.  108  ;  vide  S.  C.  p. 

Giff.  475;    2  L.  J.  (Cli.)  411;    vida      C90,  on*e. 
S.  0.  p.  697,  ante.  (3)  3  Atk.  304. 
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an  infant  ward  of  the  Court ;  in  Smith  v.  Olarle  (1)  to  restrain     Pakt  hi. 

Sect  1 

the  sinking  of  a  pit  in  a  coal  mine ;  in  London  (Mayor  of,  &c.) 

V.  Bolt  (2),  on  petition  while  the  Court  was  sitting,  an  injunction 
was  granted  in  a  pressing  case  to  restrain  the  putting  of  sugar 
into  certain  warehouses  to  the  imminent  danger  of  the  houses ; 
but  the  practice  of  granting  injunctions  upon  petition  in  the  cases 
last  mentioned  has  become  obsolete,  as  the  same  relief  is  now 
obtained  as  expeditiously  by  bill  (3). 

4.  The  cases  in  which  injunctions  will  be  granted  upon  motion 
as  such  adjuncts  as  are  mentioned  in  the  preceding  placitum, 
are,  for  instance,  where  an  administration  decree  in  a  suit  has 
been  made  against  an  executor,  in  such  a  case  an  injunction 
will  be  granted  on  a  motion  in  the  suit  on  the  application  of 
the  executor,  the  heir,  or  a  creditor,  to  restrain  a  creditor  from 
proceeding  at  Law  (4).  And  so  where  the  Court  has  full  pos- 
session of  the  cause  it  will,  upon  motion  in  the  suit,  restrain  pro- 
ceeding in  any  other  Court  for  the  same  object  (5).  So  a  pur- 
chaser under  a  decree,  though  not  a  party  to  the  suit,  will  be 
restrained  from  acting  contrary  to  the  decree  (6) ;  and  a  tenant 
under  a  receiver  will  be  so  restrained  (7).  So  the  Court  will 
restrain  the  attorneys,  agents,  servants,  and  workmen  of  the  party 
restrained,  and  this  although  the  bill  and  notice  of  motion  may  Tiiough  bill 
have  merely  asked  for  an  injunction  against  the  party  himself ;  motion'mereiy 
but  the  iniuuction  will  not  be  extended  to  the  tenants  of  the  party  ask  injunction 

•'  _      _  _  _  r       J  against  the 

restrained  (8) ;  and  a  plaintiff  proceeding  against  a  defendant  both  party,  Court 

.  .  .  1    c        1  ''ill  restrain 

at  Law  and  in  Lquity  at  the  same  time  and  lor  the  same  matter ;  his  attorneys, 

upon  the  application  of  the  defendant  calling  upon  the  plaintiff  to  yfnt3\iid' 

elect  in  which  Court  he  will  proceed,  if  he  elect  to  proceed  in  ■workmen,  but 

"-  _  '-  not  nis 

Equity,  will  be  restrained  from  proceeding  at  Law  by  the  order  tenants. 

directing  mm  to  elect  (9j.  to  proceed  in  Equity  will  be  restrained  proceeding  at  Law. 


(1)  Dick.  455.  381. 

(2)  5  Ves.  129  ;  vide  S.  C.  p.  1,  ante.  (7)  -Walton  v.  Johnson,  15  Sim.  352 

(3)  Stead  v.    Olay,   2  Coop.   0.  C.  vide  S.  0.  p.  1037,  ante. 

173,  n.  (8)  Ilodson  v.  Goppard,  29  Beav.  4 

(4)  Carron  Company  v.  Madaren,  vide  S.  C.  pp.  70,  164,  510,  ante. 

5  H.  L.  C.  416.  (9)  Cons.   Ord.    xi.ii.   rules    5,   7 

(5)  Harrison  v.   Ourney,  2  Jac.  &  Set.  Deer.  948,  950 ;  vide  Oanuick  v. 
W.  563 ;  vide  S.  C.  p.  1025,  ante.  Young,  2  Sw.  239.  243 ;  Fennings  v. 

(6)  Casamajor  v.  Strode,  1  S.  &  S.  liumphery,  4  Beav.  1,  7,  8. 
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Part  III.         5.  The  Court  has,  in  some  instances  where  causes  have  been 
depending  for  other  purposes,  granted  an  injunction  without  a  bill 


in  some  filed,  to  stay  proceedings  either  at  Law  or  in  the  Ecclesiastical 

instaneea         Court,  Until  a  bill  had  been  filed,  upon  the  party  undertaking  to 
whore  causes  >      r  r       .;  o 

have  been  de-  file  a  bill  immediately.     Thus,  where  there  was  a  decree,  which 

other  pur-       had  been  affirmed  by  the  House  of  Lords,  declaring  that  certain 

8traiiied%ro-   f^e-farm  rents  passed  by  a  will,  and  directing  the  trustees  to  convey, 

ceedings  in      the  defendant,  in  order  to  obtain  the  opinion  of  a  Court  of  Law, 

other  Courts  _  _  '■ 

without  a  bill,  having  afterwards  distrained  for  non-payment  of  these  rents,  upon 

takin"  to  file    On  application  for  an  injunction  Lord  King  observed,  that  though 
a  bill.  YiQ  thought  himself  not  warranted  in  granting  an  injunction  with- 

out bill,  yet  he  would  not  endure  to  see  the  justice  of  the  Court 
questioned,  and  accordingly  made  an  order  to  stay  the  proceedings 
at  Law  till  a  bill  was  brought  for  an  injunction  (1).  Upon  this 
authority  Lord  Hardwicke,  in  the  cause  of  Bttckin^ham  v.  Buck- 
ingham (2),  in  which  the  duchess,  after  a  decree  directing  the  trusts 
of  the  will  of  her  late  husband  to  be  carried  into  effect  (which  had 
been  affirmed  in  the  House  of  Lords),  applied  to  the  Spiritual  Court, 
and  cited  the  executors  to  prove  the  will  joer  testes,  made  the  same 
order  to  that  in  Acherley  v.  Vernon ;  but  in  Ford  v.  Compton  (3) 
where  there  had  been  a  decree  for  specific  performance  of  an 
agreement  for  a  lease  (4),  which  had  been  accordingly  executed, 
and  the  plaintiff,  however,  brought  an  action  against  the  defendant 
to  recover  damages  for  the  delay  in  performing  the  agreement ; 
Lord  Thurlow  thought  that,  although  the  defendant  would  have 
been  clearly  entitled  in  a  new  suit,  yet  the  decree  having  been 
wholly  executed,  the  Court  would  not  make  such  an  order  in  the 
original  cause;  however,  in  Macnamara  v.  Arthur  (5),  where  a 
bill  for  the  specific  performance  of  an  agreement  had  been  dis- 
missed with  costs,  the  plaintiff  not  having  been  able  to  make  a 
good  title,  and  he  then  brought  an  action  upon  the  agreement; 
upon  a  motion  made  by  the  defendant  to  restrain  him  from  pro- 
ceeding at  Law,  Lord  Manners  granted  an  injunction,  upon  the 
defendant  undertaking  forthwith  to  file  a  bill.  In  Bussell  v.  London 
Chatham,  and  Dover  Bailwaij  Company  (6)  Vice-Chancellor  Sir 

(1)  Acherley  v.  Vernon,  cit.  2  Eq.  C.        (4)  2  Bro.  C.  C.  32. 

Abr.  527.  (5)  2Ball.&B.349;  Eden.Inj. 47,48. 

(2)  2  Eq.  0.  Abr.  526.  (6)  4  Giff.  403  ;  vide  Mitf.  Plead.  5th 

(3)  1  Cox,  29C.  ud.  p.  55, 


'O,  ij. 
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J.  Stuart  refused  with  costs  a  motion  by  a  defendant,  before  decree,     Part  III. 

Sect.  I. 
to  restrain  a  co-defendant  from  prosecuting  an  action,  or  to  stay  all 


proceedings  in  the  suit,  on  an  affidavit  that  the  relief  sought  by 
the  bill  and  by  the  action  was  identical ;  the  Vice-Chancellor  said 
there  was  no  authority  for  granting  a  writ  of  injunction  on  the 
application  of  one  defendant  against  another,  on  an  interlocutory 
proceeding  before  the  cause  was  brought  to  a  hearing  and  the 
decree  was  made. 

6.  Injunctions  are  granted  ex  parte  and  before  the  appearance  injunctions 
of  the  defendant  to  the  bill,  in  urgent  cases  of  threatened  mischief,  t^^nedln  ' 
and  also  where  notice  of  an  intention  to  apply  for  an  injunction  urgent  oases 

^t:  •'  •>  ex  parte, 

might  lead  to  the  commission  of  the  act  before  the  time  for  hear-  before  appear- 
•  •  1  1      1  -11  1      /.I    1  1  -n    ance and  with- 

mg  a  motion  upon  notice  ;  but  the  bill  must  be  filed,  and  a  certifi-  out  notice. 

cate  thereof  produced  on  the  application,  and  an  affidavit  verifying 
the  allegations  in  the  bill  must  have  been  sworn  and  filed  before 
the  motion  and  after  the  filing  of  the  bill,  of  which  affidavit  an 
office  copy  must  be  produced  upon  the  motion.  In  cases  of  waste, 
and  cases  of  injury  in  the  nature  of  waste,  such  as  working  mines, 
piratically  printing  books,  ploughing  up  ancient  meadows,  or 
negotiating  a  bill  or  promissory  note  fraudulently  obtained,  the 
Court  will,  on  a  sufficient  case  made,  issue  an  injunction  on  certifi- 
cate of  bill  filed  and  affidavit  of  merits,  before  appearance  without 
notice.  So  as  to  a  bill  given  for  a  gambling  debt,  an  ex  parte  in- 
junction has  been  granted  to  restrain  its  negotiation,  although  it 
was  void  in  its  very  creation  (1),  on  the  ground  that  it  would 
induce  the  necessity  of  making  other  persons  parties  (2). 

7.  But  where  the  danger  is  not  imminent,  so  as  to  require  the  TJpon,notice 
immediate  assistance  of  the  Court,  leave  will  be  given,  upon  filing  ^f^^  ^ppear- 
the  bill,  to  serve  a  notice  of  motion  or  a  short  notice  with  the 

bill  (3),  and  in  this  case  the  notice  must  state  that  it  is  served  by 
leave ;  if  this  is  not  done  the  defendant  may,  if  he  please,  disregard 
it  (4).  If  the  plaintiff  has  not  a  case  for  an  ex  parte  injunction,  or 
for  an  application  to  serve  a  short  or  other  notice  of  motion,  then 

(1)  By  9  Anne,  c.  14,  s.   1,  such      Eden,  Inj.  320-4 ;  Drewry,  Inj.  365-8  ; 
notes  are  now  held  to  have  been  given      Kerr,  Inj.  610,  611. 

for  an  illegal  consideration.  (3)  Hill  r.    Bimell,  8   Sim.   632  ; 

(2)  Lloyd  V.   Ourdon,  2  Sw.  180 ;      Simmons  v.  Heaviside,  22  Beav.  412. 

(4)  Moggridge  v.  Thomas,  2  Coop.  0.  C.  166. 
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Part  III.     the  motion  for  the  injunction  must  be  brought  on  in  the  same  way 

Sept  1 

— as  other  ordinary  motions,  namely,  on  the  day  appointed  by  the 


Court  for  hearing  motions,  ordinarily  once  a  week  during  the  time 

it  is  sitting.     In  this  case  there  must  be  two  clear  days  between 

the  service  of  the  notice  of  motion  and  the  day  named  in  the 

notice  for  hearing  the  motion  ;  and  in  the  computation  of  such  two 

clear  days,  Sundays  and  other  days  on  which  the  offices  are  closed, 

except  Monday  and  Tuesday  in  Easter  week,  must  not  be  reckoned 

in  the  computation  of  such  limited  time  (1). 

Notice  of  8.  In  Maynard  v.  Fraser  (2)  the  Court  gave  leave  to  serve  a 

filing  bill.       notice  of  motion  before  the  bill  had  been  filed,  upon  the  imdertaking 

file  whe^n  °''    °^  *^®  defendant  that  the  bill  should  be  on  the  file  when  service 

notice  served,    was  effected. 

After  appear-  9.  After  the  defendant  has  appeared,  the  general  rule  is,  that  an 
noti^Tun-  injunction  can  only  be  moved  for  on  notice  of  motion  (3) ;  but  if 
less  danger      |-}jg  threatened  danger  is  imminent,  and  would  be  irremediable,  the 

imminent,  So.,  ... 

then  without    Court  will  grant  an  injunction  without  a  notice  of  motion  (4) ;  and 

UotlCG 

if  the  motion  is  made  after  appearance  the  affidavit  in  support  of  it 
should  state  that  fact,  or  the  order  will  be  irregular  (5). 
An  injunction      JQ.  An  injunction  must  be  specifically  prayed  by  the  bill,  as  an 

should  be  .    ,  .  .  .  '  ,      ^ 

prayed  for.      injunction  Will  not  m  general  be  granted  under  the  prayer  for 

general  relief  alone,  for,  as  against  the  general  words,  the  defendant 

might  make  a  different  case  than  he  conld  against  a  prayer  for  an 

injunction  (6). 

But  in  some         11.  But  after  a  decree  for  an  account  under  a  bill  of  foreclosure, 

where  no         the  Court  will  restrain  the  mortgagor  from  cutting  timber,  without 

prayer.  ^  prayer  for  an  injunction  (7).    So  after  an  administration  decree  it 

(1)  Ord.  XXXVII.,  1 .  11 ;  et  vide  r.  12.  Cas.  623 ;  Harrison  v.  CocJcerell,  3  Mer. 

(2)  26  L.  T.  88.  1 ;  Collard  v.   Cooper,  6   Madd.   190 ; 

(3)  Marasco  v.  Boiton,  2  Ves.  Sen.  Lewis  v.  Langham,  2  Coop.  C.  C. 
112;  Langham  v.  Oreat  Northern  110,n.;  Eandallx.  Commercial Eailw. 
Railw.  Co.,  1  Ue  G.  &  Sm.486  ;  Eden,  Co.,  Ibid.  169,  n. 

Inj.  322  ;  Drewry,  Inj.  867  ;  Dan.  Ch.  (5)  Harrison  v.  CockereU,  3  Mer.  1 ; 

Pr.  3rd  ed.  1508.  JRandall   v.    Commercial    Railw.    Co., 

(4)  Aller   v.   Jones,    15    Ves.  605 ;  8  L.   J.  (N.  S.)  Ch.  252 ;    Sutton  v. 
Acraman  v.   Bristol  Dock   Company,  Mumford,   2  Coop.  C.  C.  171,  n ;  see 
1  Russ.  &  My.  321  ;  Petleij  v.  Eastern  Bctts  v.  Barloiv,  3  Jur.  (N.  S.)  154. 
Counties  Eailw.  Co.,  8  Sim.  483;  Bell  (6)  Savoy  x.  Dyer,  Amb.lQ  ;  Wright 
V.  Hull  and  Selby  Railw.  Co.,  1  Railw.  v.  Atkyns,  1  V.  &  B.  314 ;  Eden,  Inj.  48. 

(7)  lb. 
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will  restrain  a  creditor  from  suing  at  Law  (1)  ;  but  leave  will  be     Paut  HI. 
given  to  amend  the  bill  by  adding  a  prayer  for  an  injunction  (2). 


12.  But  an  injunction  may  be  granted  at  the  hearing  of  the  Injunctions 
cause,  although  not  prayed  by  the  bill  (3).      So,  after  decree,  granted  at  the 
parties  to  the  suit,  or  persons  who  have  or  may  come  in  under  the  o^t "frsJ^eJ!" 
decree,  will  be  restrained  from  taking  proceedings  contrary  to  the  So,  after 
decree  or  violating  its  spirit,  without  any  prayer  for  an  injunc- 
tion (4).     And  under  similar  circumstances  the  Court  will  also, 
without  a  prayer,  restrain  the  parties  to  the  suit  and  others  from 
injuring  the  property  (5). 

18.  Upon  an  application  for  an  ex  parte  injunction  the  material  On  ex  parte 

.    „  .  ,  1    •        1      1  -11         J  application  for 

facts  of  the  case  must  be  fully  and  fairly  stated  m  tihe  bill,  and  an  injunction 

not  misrepresented  or  concealed  (6) ;  but  if  upon  the  application  factrmusrbe 

for  an  ex  farie  injunction  the  facts  are  stated  as  they  were  shortly  ^"^Y  *"<^ 

before  filing  the  bill,  and  it  should  turn  out  that  the  defendants  in  bill. 

had  commenced  abating  the  injury  the  day  before  the  application, 

the  injunction  is  not  irregularly  obtained,  provided  the  plaintiff 

was  not  aware  of  that  fact  at  the  time  of  the  application,  and  such 

ignorance  does  not  amount  to  such  a  misrepresentation  as  to  lead 

the  Court  to  hold  that  the  injunction  was  improperly  obtained  (7). 

In  Attorney-General  v.  Liverpool  (Mayor  of)  (8)  the  Master  of  the 

Eolls  said  that  he  had  never  heard  the  rule  carried  to  the  extent 

(1)  Paxton  V.  Douglas,  8  Ves.  520;  17  Sim.  38  ;  Turner  v.  Turner,  19  L.  J. 
Jackson  v.  Leaf,  1  J.  &  W.  232,  and  (Ch.)  352 ;  Att.-Oen.  v.  Ancaster 
cases  in  the  note  there  ;  Clarke  v.  {Duke  of),  Dick.  68  ;  and  a  case  cited 
Earl  of  Ormonde,  1  Jac.  122.  in  Mogg  v.  Mogg,  Dick.  670. 

(2)  Jacob  V.  Hall,  12  Ves.  458  ;  (5)  Wright  v.  Atkyns,  1  V.  &  B. 
Wood  V.  Beadell,  3  Sim.  273.  313. 

(3)  Reynell  v.  Sprye,  1  De  G.  M.  &  (6)  Alt. -Gen.  v.  Mayor  of  Liverpool, 
G.  660  ;  Blomfield  v.  Eyre,  8  Beav.  1  My.  &  Or.  210,  211 ;  Siedman  v. 
250.  Webi,  4  My.  &  Or.  346  ;  Goodman  v. 


(4)  Oasamajor  v.  Strode,  1  S.  &  S- 
381 ;  Cholmondeley  v.  Clinton,  19  Ves, 
261;  Doolittle  v.  Walton,  Dick.  442 
Hammond  v.  Maundrell,  6  Ves.  673. 
notis ;  Paxton  v.  Douglas,  8  Ves.  520 
Wright  v.  Atkyns,  1  V.  &  B.  314 
Wedderlurn  v.  Wedderhum,  2  Beav. 
209  ;  Goodman  v.  Kine,  8  Beav.  379 


De  Beauvoir,  4  Railw.  Gas.  381,  384  ; 
Barker  v.  North  Staffordshire  Bailw. 
Co.,  5  Railw.  Cas.  401;  Hemphill  v. 
M'Eenna,  3  D.  &  War.  183 ;  Castelli 
V.  Cooh,  7  Hare,  89  ;  Dalglishv.Jarvie, 
2  Mao.  &  G.  231 ;  Maclaren  v.  Stainton, 
16  Beav.  290. 

(7)  Semple  v.  London  and  Birming- 


Flightv.  Chambre,  14  Jur.  123  ;  Grand      ham  Bailw.  Co.,  1  Railw.  Cas.  480. 
Junction  Canal  Company,  v.  Dimes,  (8)  1  My.  &  Cr.  211. 
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Part  III.    that  a  party  applying  for  an  ex  parte  injunction  was  bound  to  lay 


Seot.  1 


the  whole  law  before  the  Court. 


Delay  in  ap-        14.  If  a  party  is  cognisant  of  his  right,  and  does  not  take  those 

injunction,      steps  to  assert  it  which  are  open  to  him  before  he  has,  by  his 

materialTx-^  silence   and   conduct,  allowed  the  adversary  to  incur  material 

ponses  and      expenses,  or  to  enter  into  engaKements  difficult  to  be  'discharged, 
engagementa         ^  .  .  .  o     > 

to  be  in-         he  will  lose  his  right  to  the  interposition  of  Equity  (1) ;  but  if  the 

entered  into,    delay  is  Satisfactorily  explained,  as  that  it  was  in  fact  in  the 
delay'i's'satfs^-^  nature  of  a  negotiation  under  protest,  with  a  view  to  an  amicable 
factoriiy         arrangement  (2) ;  or  if  the  delay  is  while  acts  done  are  only  pre- 
liminary to  the  acts  against  which  the  plaintiff  claims  relief,  and 
not  such  acts  themselves  (3),  the  plaintiff  will  not  by  such  delay 
lose  the  benefit  of  his  equity.     And  it  seems  doubtful,  where  both 
parties  are  ignorant  of  the  equity  or  right  which  the  one  party 
might  have  asserted,  if  he  was  aware  of  it,  how  far  he  ought  or 
ought  not  to  be  prejudiced  in  the  assertion  of  that  right  which 
belonged  to  him,  by  the  situation  in  which  the  other  party  may 
have  been  placed  owing  to  the  non-assertion  of  it  (4). 
Delay  in  ap-        15.  Delay  in  appealing  from  the  refusal  of  a  motion  for  an  injunc- 
a^^reftisS'of  *'°^^  ™^y  ^^  ^  ^^^  ^^  ^^®  application.     In  Williams  y.  St.  George's 
a  motion  for     Sarhour  Oomjpany  (5)  an  appeal  motion  was,  on  the  ground  of  delay, 
may  be  a  bar.  ordered  to  Stand  over  till  the  hearing,  there  having  been  a  lapse  of 
a  calendar  month  from  the  refusal  of  the  motion  for  the  injunction. 


Sect.  2.  By  what  Means  an  Injimdion  is  dissolved. 
By  the  general      1.     The  general  rule  is,  that  interlocutory  injunctions  of  what- 
cutor^^injino-  ever  kind  can  only  be  dissolved  upon  motion  in  open  Court  (6). 

tions  can  only  j^j^^  gj^gQ  ^]^q  abolition  of  common  injunctions  (with  the  exception 

be  dissolved 

on  motion  in    noticed  in  pi.  6,  infra),  not  as  of  course,  but  upon  the  merits  only, 

open  Court ;  ... 

but,  except  as  in  pi.  6,  infra,  not  as  of  course,  but  upon  the  merits  only. 

(1)  Oreenhcdgh   v.    Manchester  and  (4)  1  Eailw.  Cas.  110  ;  Drewry,  Inj. 
Birmingham  Eailw.  Go.,  1  Railw.  Cas.      294. 

680;  vide  S.  0.  p.  828,  ante.  (5)  2  De  G.  &  J.  547 ;  South  Staf- 

(2)  Innocent  v.  North  Mid.  Railw,  fordhsire  Railw.  Co.  v.  Hall,  16  Jur. 
Co.,  1  Bailw.  Cas.  242,  256.  93. 

(3)  Northam  Bridge  and  Road  Com-  (6)  Eden,  Inj.  326;    Drewry,   Inj. 
pany    v.    London    and   Southampton  409 ;  Kerr,  Inj.  627. 

Bail.  Co.,  1  Railw.  Cas.  653. 
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all  injunctions  being  now  special,  and  obtained  and  dissolved  on     Part  III. 
the  merits  only  (1).    An  interlocutory  injunction  may  be  dissolved 


at  any  time  before  the  hearing  of  the  cause  (2) ;  and  it  is  said  in  to"y™,JuiK>"" 

Eden,  Inj.  p.  326,  that    in  extremely  pressing  cases,  the  Lord  ^'['gggj^g^^^t 

Chancellor  has,  in  the  vacation,  appointed  a  special  hearing  at  any  time 

his  house  for  this  purpose.    In  De  Beaufort  v.  Archdeacon  (3)  an  hearing  of  the 

injunction  to  stay  the  transfer  of  stock  by  the  bank,  was,  upon  the  j^"^^^^;^^ 

special  circumstances  of  the  case,  dissolved  on  petition  by  parties  to  (liere)  dia- 
1  •        T      1  •  11  1    1  •  •  solved  on  a 

the  suit.    In  this  case  the  sum  was  very  small,  and  the  petition  was  petition. 

presented  by  the  parties  solely  interested  in  the  stock,  and  was  con- 
sented to  by  the  representative  of  the  testator.     Where  the  appli-  Application  to 
cation  to  dissolve  is  by  a  stranger  to  the  suit,  it  may  be  either  by  stranger  to  the 
motion  or  petition,  according  to  the  less  or  greater  complication  of  by'*„Jo^on^or 
the  case  (4).  petition,  ac- 

o    T     ^  T.    •  T  ■        1  cording  to  the 

2.  In  Grant  v  Priddell  (5)  it  was  held  that  a  conditional  con-  less  or  gieater 
,   ,  J     i  T  •      ^         •    •        i-  complication 

sent  to  proceed  at  Law  waived  an  injunction.  of  the  case. 

3.  In  an  early  case  it  was  held  that  a  defendant  by  answering  Answer  is 
the  bill  waived  the  irregularity  of  obtaining  an  injunction  where  irregularity  of 
it  had  not  been  prayed  by  the  bill  (6).  obtaining  injunction  not  prayed  for. 

4.  If  on  obtaining  an  ex  parte  injunction  there  were  missisXe- Ex  parte 
ment,  misrepresentation,  or  suppression  of  material  facts,  the  in-  obtahied'on 
junction  will  be  dissolved  (7).     It  is  not  sufScient  that  the  plaintiff  ^isstatement, 
was  not  aware  of  the  importance  of  the  facts  misstated  or  con-  dissolved ; 
cealed  (8),  or  that  he  had  forgotten  them  (9).    Nor  will  the  plain-  and  the  plain- 
tiff be  allowed  to  maintain  the  injunction,  on  the  merits  disclosed  allowed  to 

maintain  the  injunction,  on  the  merits  disclosed  on  the  motion  to  dissolve. 


(1)  Vide  p.  1,  ante.  Ibid.  616  ;   Greenhalyh  v.  Manchester 

(2)  Dan.  Ch.  Pr.  4th  Ed.  1514;  Kerr,  and  Birmingham  Sailiv.  Co.,  3  My.  & 
Inj.  626.  Or.  799 ;  Sfedman  v.  Webb,  4  My.  & 

(3)  1  Y.  &  C.  549  ;  vide  S.  0.  p.  960.  Or.  346  ;  Castelli  v.  Cook,  7  Hare,  89, 

(4)  Bourbaud  v.  Bourbaud,  12  W.  E.  94  ;  Dalglish  v.  Jarvie,  2  Mao.  &  G. 
1024  ;  Jones  v.  Roberts,  12  Sim.  189 ;  238 ;  Fhillipps  v.  Prichard,  1  Jur. 
vide  post,  p.  1273.  (N.  S.)  750 ;  Bitch  v.  Bochfort,  18  L.  J. 

(5)  1  Anst.  62.  (Oh.)  458. 

(6)  Davill  V.  Peacock,  Bar.  25.  (8)  Att.-Gen.    v.     Corporation    of 
(1)  Hilton    V.    Lord    Granville,    4  Liverpool,  1  My.  &  Gr. 'ZIO,  211 ;  Dal- 

Beav.  130;  Brown  v.  Newall,  2  My.  &  glish  v.  Jarvie,  2  Mac.  &  G.  241. 
Or.  558,  570 ;  Semple  v.  London  and         (9)  Clifton  v.  Bobinson,  16  Beav. 

Birmingham  Bailw.  Co.,  1  Eailw.  Oas.  355  ;  Sheard  v.  Webb,  2  W.  B.  343. 
493 ;  Bell  v.  Hull  and  Sdby  Bailw.  Co., 

4  M 
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Pabt  III.     on  the  motion  to  dissolve  (1).   But  if  an  ex  f  arte  injunction  to  stay 
proceedings  at  Law  has  been  improperly  obtained,  the  Court  will 


will  noTupon  °°*  S°  beyond  dissolving  it  with  costs,  unless  there  has  been  not 
dissolving  an   merely  a  misstatement  of  circumstances  in  the  application  for  it, 

ex  parte  •'  _  _    '^  •• 

injimction  to  but  that  species  and  extent  of  misstatement  which  would  operate 
ceedings  at  on  the  mind  of  the  Court  to  induce  it  to  make  the  order.  Thus 
theT'thandU-  ^^  Brown  V.  Newoll  (2),  where  it  appeared  that  there  had  been 

solving  it        misrepresentations  in  the  affidavits  on  which  the  plaintiff  had 

•with  costs,  ^ 

unless  there     obtained  an  injunction  to  stay  an  ejectment,  but  they  were  misre- 

a  misstate-      presentations  as  to  facts,  either  not  within  the  jurisdiction  of  the 

merate^oTthe  Court,  or  such  as  would  not  affect  its  decision ;  Lord  Cottenham 

mind  of  the     held,  that  though  it  was  proper  to  dissolve  the  injunction,  a  further 

induce  it  to      order  by  which  the  plaintiffs  in  Equity  were  directed  to  give  judg- 

OTder.  ment  in  the  ejectment  was  irregular.    And  if  the  case  has  been 

If  the  case  has  properly  brought  forward,  and  there  has  been  no  concealment,  the 

brought  for-     Court,  if  any  considerations  affecting  the  question  have  been  over- 

^ncea^menUf  looked,  will  Say  it  has  itself  to  blame  for  not  having  looked  more 

considerations  carefullv  into  the  case ;  and  the  Court  then  hears  the  motion  and 

affecting  the  ■' 

question  have  deals  with  it  according  the  merits  (3).     And  the  obtaining  an  in- 

l)66Tl  0V6r~  •  • 

looked,  the  junction  ex  ^arte  upon  misrepresentation  or  suppression  of  facts 
deal  wTth^he  i^  not  a  contempt  of  Court  which  will  be  punished  by  attach- 
motionaccord-  ^g^j.  /^\     tj^q  plaintiff  is  Only  bound  by  the  facts  which  he 

ing  to  the  ^    '  i      i  .  r     i      i        i 

merits.  states,  and  not  by  his  statements  of  the  legal  consequences  arising 

An  injunction  ^^.^^  ^Jjq  f^cts  stated  (5). 

■will  not  be  dis- 
solved for  misstatement  of  legal  consequences. 

Nor  for  not  5.  In  Attorney-General  v.  Liverjpool  {Mayor  of)  (6)  the  Master 

whoiTlaw  of  t^s  EoUs  said  that  the  objection  there  taken  was,  not  that  the 
facts  were  not  stated,  but  that  the  whole  law  was  not  stated ;  that 
is  to  say,  that  the  attention  of  the  Court  could  not  have  been 
called  to  certain  provisions  of  the  Act,  which  would  have  pre- 
sented a  different  view  of  the  case  to  the  mind  of  the  judge,  and 
that  if  fault  was  to  be  found  with  any  one,  it  was,  he  was  afraid, 

(1)  Att.-Gen.     v.     Corporation    of  (3)  Castelli  v.  Cooh,  7  Hare,  94. 
Liverpool,  1  My.  &  Or.  211 ;  Eilim  v.  (4)  M'Carthy  v.  Magniie,   1  Moll. 
Lord   Qranville,   4    Beav.    131 ;  Cas-  47 ;  Brown  v.  Newall,  2  My.  &  Or. 
telli  V.  Cook,  1  Hare,  89-94 ;  Balglish  558,  574. 

V.  Jarvie,  2  Mac.  &  G.  238.  (5)  Brown  v.  Newall,  2  My.  &  Cr. 

(2)  2  My.  &  Or.  558.  558. 

(6)  1  My.  &  Or.  211. 
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with  the  Court,  which  was  hound  to  Irnow  every  clause  iu  every     Pabt  III. 
Act  that  ever  passed — a  degree  of  knowledge  hardly  to  be  hoped '-^— 


for  ;  and  that  he  never  heard  the  rule  carried  to  this  extent,  that 
the  party  applying  was  bound  to  lay  the  whole  law  before  the 
Court.  A  party  who  has  obtained  an  ex  parte  injunction  after- 
wards dissolved  on  the  ground  of  concealment  of  material  facts, 
may  make  an  application  for  another  injunction  on  the  merits  (1). 

6.  Prior  to  the  abolition  of  common  injunctions  (2)  where  the  Dissolving 

injimotions  to 

plaintiff  had  obtained  an  injunction  (that  is  to  say,  the  common  stay  prooeed- 
injunction)  to  restrain  proceedings  at  Law  until  answer,  the  defen-  cofery."  ' 
dant  could  by  a  motion  of  course,  after  he  had  put  in  his  answer, 
move  at  once  to  dissolve  the  injunction,  unless  the  plaintiff  under- 
took to  except  to  the  answer,  or  to  shew  cause  on  the  merits  con- 
fessed by  the  answer,  that  there  was  no  equity  to  dissolve  the 
injunction  (3).  The  present  practice  on  injunctions  to  stay  pro- 
ceedings at  Law  having  been  assimilated  to  the  practice  on  special 
injunctions  only  "  so  far  as  the  nature  of  the  case  will  admit,"  the 
former  practice  on  injunctions  to  stay  proceedings  at  Law,  is,  to 
some  extent,  still  in  force  (4).  And  if  an  injunction  has  been 
granted  to  restrain  proceedings  at  Law  "  until  answer,"  or  "  further 
order,"  or  "  until  answer  with  liberty  to  apply,"  or  in  any  similar 
terms  (and  this  can  only  be  granted  upon  a  special  application, 
supported  by  afSdavits  shewing  that  the  allegations  in  the  bill 
are  well  founded  (5) ),  the  defendant  is  still,  as  under  the  old 
practice,  not  entitled  to  move  to  dissolve  until  he  has  put  in  a 
safScient  answer  (6).  The  Master  of  the  Rolls,  Sir  J.  Eomilly, 
said  in  Molleit  v.  Enequisi  (!)  that  it  was  not  intended  by  the 
statute  (15  &  16  Vict.  c.  86)  to  take  away  from  the  plaintiff  the 
right  and  advantage  of  having  a  full  discovery  from  the  defendant. 
But  as  soon  as  the  defendant  has  put  in,  within  the  prescribed  time, 
an  answer  not  excepted  to  for  insufficiency  (8),  or  as  soon  as  the 

(1)  Fitch  V.  Roclifort,  18  L.  J.  (Oh.)  (5)  Magnay  v.  Mines  Royal  Gom- 
458;  see  Phillipps  v.  Prichard,  1  Jur.      pany,  3  Drew.  133. 

(N.  S.)  750.  (6)  Mollett    v.    Enequist   (No.    2), 

(2)  Vide  p.  1,  ante.  26    Beav.   467 ;     Ooddeen  v.    Oahky, 

(3)  Magnay  v.  Mines  Royal  Com-  2  De  G.  F.  &  J.  161. 
pany,  3  Drew.  133.  (7)  Supra. 

(4)  15   &   16   Vict.   c.   86,   s.   58;  (8)  See i^ox v: Si?^, 2 DeG.& J. 353; 
Lovell  V.  Galloway,  17  Beav.  1.  Ooddeen  v.  Oakley,  2  De  G.  F.  &  J.  158. 

4  M  2 
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Part  II  [.     plaintiff  has  allowed  the  time  for  excepting  to  the  sufSciency  of  the 

answer  to  expire,  the  defendant  is  entitled,  as  of  course,  to  have  the 

injunction  granted  for  the  purpose  of  discovery,  dissolved  (1) ;  but 

the  injunction  will  remain  in  force  until  discharged  by  the  Court  (2). 

But  dissolved  And  the  injunction  can  only  be  dissolved  upon  a  special  motion 

only  upon 

motion  with  Upon  notice  in  the  usual  manner  (3).  And  the  plaintiff  cannot 
have  the  injunction  continued  upon  a  case  made  by  amendment ; 
he  must  file  a  fresh  bill  if  he  wishes  further  discovery  (4) ;  nor  will 
the  filing  of  a  plea,  entitle  a  defendant  to  have  an  injunction  until 
answer,  dissolved  (5) ;  and  in  whatever  terms  an  injunction  may  be 
conveyed,  it  is  never  dissolved,  except  upon  motion  in  open  Court. 
But  occasionally,  in  extremely  pressing  cases,  the  Lord  Chancellor 
has,  in  the  vacation,  appointed  a  special  hearing  at  his  house  for 
this  purpose  (6).  The  notice  of  motion  should  be  given  in  the 
usual  manner  (7)  for  one  of  the  days  appointed  for  the  hearing  of 
motions ;  but  if  the  case  is  urgent,  and  it  is  important  the  motion 
should  be  made  before  such  day,  application  may  be  made  to  the 
Court,  before  the  notice  of  motion  is  served,  for  permission  to  give 
the  notice  of  motion  for  a  particular  day  not  appointed  for  the 
hearing  of  motions.  The  fact  that  such  permission  has  been 
given  must  be  stated  in  the  notice  of  motion  (8).  The  plaintiff  is 
sometimes,  on  obtaining  an  ex  parte  order,  or  an  interim  order, 
required  to  enter  into  an  undertaking  to  accept  short  notice  of 
motion  to  discharge  the  order  (9).  The  plaintiff  cannot  have  the 
injunction  continued  upon  a  case  made  by  amendment  (10). 
The  Court  7.  In  Storer  v.  JacJcson  (11)  Vice-Chancellor  Sir  Lancelot  Shad- 

pending  appii-  well  refused  to  hear  a  motion  to  dissolve  an  ex  parte  injunction  on 
du*ction''of'"^°'  ^^^  coming  in  of  the  answer,  pending  a  motion,  of  which  the 

documents  in  ,      „         ^  ■, 

schedule  to  (1)  MoUett    v.    Enequist    (No.   2),  (7)  Cons.  Ord.  xsxm.  r.  2. 

26  Beav.  467.  (8)  Bill  v.  Bimmell,  2  My.  &  Cr. 

(2)  Ooddeen  v.  Oakley,  2  De  G.  F.      641;  2  Jur.  45;  Dan.  Ch.  Pr.  4th  Ed. 
&  J.  158.  1443, 1515. 

(3)  Ooddeen  v.  OaJdetj,  2  De  a.  F.  (9)  Seton,  3rd  Ed.  867,  870. 

&  J.  158,  160,  161 ;  Dan.  Ch.  Pr.  4th  (10)  MoUett  v.  Enequist,  26  Beav. 

Ed.  1440 ;  vide  p.  1301,  post.  466  ;  et  vide  Harris  v.  Colktt,  26  Beav. 

(4)  MoUett  V.    Enequist,   25   Beav.  222;    Senior  v.   Pritchard,   16  Beav. 
609  ;  26  Beav.  466.  473  ;    Chilton  v.    Campbell,   20  Beav. 

(5)  Wroe  v.  Clayton,  10  Sim.  185.  531 ;  Lloyd  v.  Adams,  4  K.  &  J.  467. 

(6)  Eden,  Inj.  326 ;  Kerr,  Inj.  627  ;  (11)  12  Sim.  503. 
Dan.  Ch.  I'r.  4th  Ed.  1515. 
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plaintiff  had  giTen  notice,  for  the  production  of  documents  men-  Part  hi. 

•  .  Sect  2 

tioned  in  the  schedule  to  the  answer,  until  the  motion  for  production  . 


answer,  hear  a 


had  been  disposed  of;  because  the  contents  of  the  documents  were  fnofen  toX-^ 
part  of  the  discovery  which  the  plaintiff  was  entitled  to  extract  ?ol^^.''"™- 

•'  '■  junetion  on 

from  the  defendant,  and  the  plaintiff  had  not  been  guilty  of  any  coming  in  of 

n  1        .        .    .  , .         ^  1  .  , .  answer. 

unnecessary  delay  in  givmg  notice  oi  his  motion. 

8.  Where  an  injunction  has  issued  irregularly,  the  defendant  is  No  dissolution 
entitled  to  have  the  order  discharged,  but  any  act  of  his  founded  guiarity  is 
upon  it,  is  a  waiver  of  the  irregularity,  and  an  affirmance  of  the  ^^^If^ ^^ ^^^ 
subsistence  of  a  regular  injunction  (1).     And  it  was,  under  the  old  defendant. 
practice,  accordingly  determined  that  a  defect  in  the  injunction 

would  be  cured  by  the  defendant  putting  in  his  answer,  and 
moving  to  dissolve  (2) ;  but  irregularity  is  not  waived  by  merely 
moving  for  time  to  answer  the  bill  (3). 

9.  An  injunction  irregularly  obtained  must  be  discharged  by  a  An  injunction 
motion  to  discharge  the  order  for  the  injunction,  and  not  by  a  obt^ed'must 

motion  to  dissolve  the  injunction,  such  a  motion  would  be  a  waiver  J'^  discharged 

by  a  motion  to 
of  the  injunction  (4).  discharge  the 

10.  The  Court  will  not,  upon   a  motion  to   discharge  an  ea;  injunction. 
parte  order  of  course  for  irregularity,  support  or  sustain  it  on 

the  merits,  but  will  discharge  the  order,  giving  the  party  the 
opportunity  of  regularly  obtaining  the  order,  upon  a  proper  appli- 
cation (5). 

11.  On  an  appeal  from  an  order  made  by  the  Court,  in  which 
an  ex  jparte  injunction  has  been  granted,  or  by  which  it  has  been 
continued,  the  question,  whether  there  was,  upon  the  application 
for  the  injunction,  a  misrepresentation  or  concealment  of  material 
facts,  cannot  be  taken  into  consideration  (6). 

12.  Delay  in  applying  to  the  Court  to  dissolve  an  injunction.  Acquiescence 
and  long  acquiescence  in  an  order  for  an  injunction,  are  grounds  an  tawion' 
for  refusing  to  dissolve,  and  may  deprive  a  defendant  of  his  right  ^""^  "^^'^y-  "^'^^ 

°       entitle  to  a 

(1)  Travers  v.    Stafford  {Lord),  2  Angier  v.  May,  3  W.  E.  330.                sofve.  ° 
Ves.  Sen.  19,  22  ;   Vipan  v.  Mortlock,  (5)  Brooks  v.  Purton,  4  Beav.  494 ; 
2Mer.  476;  Eden,  Tnj.  88.  St.  Victor  v.  Devereux,  6  Beav.  584; 

(2)  Daville  v.  Peacock,  Barnard.  Ch.  Sarris  v.   Start,  4  My.  &  Or.   261  ; 
Kep.  27.  Orove  v.  Sansom,  1  Beav.  297. 

(3)  Traven  v.    Stafford  {Lord),  2  (6)  Bell  v.  Bull  and  Stlbij  Bailw. 
Ves.  Sen.  20 ;  Amb.  105.  Co.,  1  Eailw.  Cas.  616. 

(4)  Vipan  v.  Mortlock,  2  Mei'.  476  ; 
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Part  III. 

Sect.  2. 


On  a  motion 
to  dissolve  an 
injunction 
granted  in 
terms  of 
prayer  of  bill, 
tlie  Court  can- 
not grant  a 
new  injunc- 
tion in  terms 
not  prayed  by 
bill. 


On  motion  to 
dissolve,  the 
Court  dis- 
solves, or  con- 
tinues the 
injunction,  or 
in  certain 
cases  directs 
an  issue. 


to  have  an  injunction  dissolved  (1).  In  Bdl  v.  BvU  and  8dby 
Baihvay  Company  (2)  it  was  held  that  although  the  circumstance 
of  the  plaintiff  having  concealed  material  facts  on  an  application 
for  an  ex  parte  injunction,  would  be  good  ground  for  dissolving  it, 
yet  if  the  defendants  let  several  months  elapse  before  coming  to 
dissolve,  they  will  not,  after  such  delay,  be  heard  to  dissolve  on 
that  ground.  In  CardmaU  v.  Molynewc  (3)  Lord  Chancellor  West- 
bury  would  not  disturb  an  order  for  an  injunction  which  had  been 
made  in  a  case  where  the  Court  had  no  jurisdiction,  but  allowed 
the  order  to  stand  over  on  an  undertaking  of  the  plaintiff. 

13.  On  a  motion  to  dissolve  an  injunction,  a  defendant  may  rely 
on  the  same  objections  to  the  bill,  as  would  have  formed  groimd  for 
demurring  to  it  (4). 

14.  On  a  motion  to  dissolve  an  ex  jparte  injunction,  granted  in 
the  terms  of  the  prayer  of  the  bill,  it  is  not  competent  to  the  Court 
to  grant  a  new  injunction,  in  terms  not  prayed  by  the  bill  (5).  Nor 
is  it  competent  for  the  plaintiff,  on  the  motion  to  dissolve,  to  make 
a  new  case  (6). 


Sect.  3.  What  is  done  on  the  Motion  to  dissolve. 
1.  Upon  a  motion  being  made  to  dissolve  an  injunction,  the 
Court  will  either  absolutely  dissolve  the  injunction,  or  continue  it 
to  the  hearing,  or  may,  under  sect.  2  of  the  25  &  26  Vict.  c.  42, 
direct  an  issue  to  a  Court  of  Law  where  it  is  of  opinion  the  ques- 
tion of  fact  caa  be  more  conveniently  tried  there  than  by  itself  (7). 
But  the  Court  will  avail  itself  of  the  option  it  now  has  under  the 


(1)  Bell  V.  Hull  and  Selby  Bailw. 
Go.,  1  Eailw.  Gas.  616 ;  Olascott  v. 
Lang,  3  My.  &  Or.  451 ;  Bickford  v. 
Sliewes,  i  My.  &  Cr.  498  ;  Feistel  v. 
King's  College,  Cambridge,  10  Beav. 
491 ;  Great  Western  Bailw.  Co.  v. 
Oxford,  Worcester,  &c.,  Bailw.  Co., 
3  De  G.  M.  &  G.  341. 

(2)  Supra. 

(3)  7  Jur.  (N.S.)  854;  4  L.  T. 
(N.  S.)  605. 

(4)  Hudson  V.  Maddison,  12  Sim. 


416 ;  5  Jur.  1194 ;  Samsley  Canal 
Company  v.  Turbell,  7  Beav.  19,  31; 
Jones  V.  Garcia  Del  Bio,  T.  &  R.  297. 

(5)  Burdett  v.  Bay,  33  L.  J.  (Ch.) 
41 ;   Gresy  v.  Beavan,  13  Sim.  99. 

(6)  Barber  v.  North  Staffordshire 
Bailw.  Co.,  5  Railw.  Gas.  401. 

(7)  Eaden  v.  Firth,  1  H.  &  M.  573 ; 
Bovill  Y.  Ooodier,  L.  E.  2  Eq.  195 ; 
Freeman  v.  Tottenham  and  Hampstead 
Bailw.  Co.,  11  Jur.  (N.  S.)  254  ;  Eden, 
Inj.  329 ;  Kerr,  Inj.  220. 
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2nd  section  of  the  last-mentioned  Act,  only  in  exceptional  cases    Part  III. 

Sect  3. 
and  under  special  circumstances  j  it  must  be  satisfied  that  the  U — 


administration  of  justice  in  the  particular  case,  may  be  more  con- 
veniently exercised  and  promoted  by  directing  such  issue  at  Law, 
than  by  completing  the  hearing  and  inquiry,  both  as  to  the  law 
and  facts,  as  it  can,  under  the  25  &  26  Vict.  c.  42,  now  do  before 

itself  (1).     And  the  Court  cannot  now,  except  under  exceptional  The  Court 

,  •       ii         1    •   j.-a}  •  •    ■        i-  -i   i  i      cannot  now, 

circumstances,  require  the  plaintm  in  an  injunction  suit  to  esta-  except  under 

blish  his  right  at  Law,  but  must  try  the  whole  question  before  g?°^f^'^^^n^ceg 

itself  (2).      And  by  the  4th  section  of  the  Act  it  is  provided  requhe  plain- 

\  •        •       1  1     n  1       ■  T   !•  ■     tiff  man  in- 

that  nothing  in  the  Act  shall  make  it  necessary  to  grant  reliei  m  junction  suit 
any  suit  concerning  any  matter  as  to  which  a  Court  of  Common  i^ig^iight^at 
Law  has  concurrent  jurisdiction,  if  it  shall  appear  to  the  Court  ^'''^• 
that  such  matter  has  been  improperly  brought  into  Equity,  and 
that  the  same  ought  to  have  been  left  to  the  sole  determination  of 
a  Court  of  Common  Law.  And  where  an  action  at  Law  has  been 
commenced  before  the  filing  of  the  bill,  the  Court  will  not,  upou 
a  bill  filed  after  the  commencement  of  such  action  seeking  relief, 
the  title  to  which  is  dependent  upon  the  legal  right,  assume,  as  of 
course,  exclusive  jurisdiction  under  the  above-mentioned  Act,  and 
restrain  the  proceedings  in  the  action  (3).  But  by  sect.  4  of  the 
same  Act,  in  all  cases  where  the  object  of  the  suit  is  to  recover  or 
defend  the  possession  of  land  under  a  legal  title,  or  under  a  title 
which  would  have  been  legal  but  for  the  existence  of  some  out- 
standing term,  lease,  or  mortgage,  such  relief  only  shall  be  given 
in  Equity  as  would  have  been  proper  according  to  the  rules  and 
practice  of  the  Court  had  the  Act  not  passed;  and  although  an 
heir  is  still  entitled  to  have  the  validity  of  a  contested  will  tried 
upon  an  issue,  or  possibly,  under  the  25  &  26  Vict.  c.  42,  by  a  jury 
before  the  Court  of  Chancery,  he  is  not  entitled,  as  of  course,  to 
an  issue  devisavit  vel  non  (4).  If  the  determination  of  the  legal 
right  is  in  the  plaintiiTs  favour,  he  has  a  strict  right  to  an  injunc- 

(1)  Toung  v.  Fernie,  1  De  G.  J.  &  Baylis  v.  Watkins,  8  Jur.  (N.  S.)  1165  ; 
S.  353  ;  i?e  floopcr-,  32  L.J.  (Oh.)  55;  Davenport  v.   Jepson,   1    N.   K.    173; 
Baylis  v.  Watkins,  8  Jur.  (N.  S.)  1165  ;  Fernie  v.  Young,  L.  R.  1  H.  L.  63. 
Egmont  v.  Darrell,  1  H.  &  M.  563  ;  (3)  Cuj-Zeww  v.  Carter,  33  L.  .L  (Ch.) 
Gopeland  v.  Wehh,  1  N.  B.  119  ;  Fernie  370. 

V.  Toung,  L,  R.  1  H.  L.  63.  (4)  Williams  v.  Williams,  33  Beav. 

(2)  Re  Hooper,  32  L.  J.  (Ch.)  55  ;      306  ;  Cowgill  v.  Rhodes,  lb.  310. 
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Paet  III.     tion  until  the  hearing  (1 ) ;  and  it  is  no  answer  to  the  application 
Sect  3  t^  \ 
LJ that  the  defendant  volunteers  to  keep  an  account  (2).     Though 


the  Court  of  Law  should  certify  against  the  plaintiff's  title,  still 
the  cause  must  proceed  to  a  hearing.     In  Brooke  v.  Clarke  (3)  a 
motion  was  made  to  dismiss  the  bill  with  costs,  by  analogy  to  the 
practice  on  bills  for  specific  performance,  where  the  Master's  report 
was  adverse  to  the  plaintiff,  but  the  application  was  refused ;  Lord 
Chancellor  Eldon  said  that  on  the  application  for  an  injunction  he 
doubted  the  plaintiff's  title,  but  that  being  a  question  of  Law  he 
directed  a  case  for  the  opinion  of  the  Court  of  King's  Bench,  that 
the  judges  had  certified  that  the  plaintiff  had  no  title,  that  they 
had  therefore  advanced  thus  far,  that  the  plaintiff  could  not  suc- 
ceed in  the  motion  for  an  injunction,  and  that  the  case  stood  as  if 
he  had  declared  his  own  opinion  to  that  effect ;  and  he  said  that 
the  cause  might  still  be  brought  to  a  hearing,  and  that  the  person 
who  then  presided  in  the  Court  might  entertain  a  different  opinion 
on  the  question  of  title. 
It  is  no  objec-       2.  It  is  no  objection  to  the  granting  or  continuing  an  injunction, 
granting  or      that  the  case  is  of  such  a  nature,  that  an  account  cannot  be  decreed 
in"un°toi^  ""  "Pon  it-     Lord  Eldon,  in  Universities  of  Oxford  and  Cambridge  v. 
that  the  case    RicTiardson  (4),  suggested  several  cases  clearly  illustrative  of  this 

is  of  such  a  ^   '         °° 

nature,  that  doctrine  ;  where,  either  from  difficulties  arising  from  the  complex 
cannot  be  nature  of  the  title  of  several  plaintiffs  interested  in  the  same 
decreed  upon  ^ggQun^,^  qj.  from  the  trifling  value  of  the  injury  actually  com- 
mitted, or  from  the  circumstance  that  the  evil  sought  to  be 
restrained  had  then,  as  yet,  only  been  threatened  by  the  defen- 
dant and  not  commenced,  an  account  could  not  be  taken,  but  yet 
the  plaintiff  would  clearly  be  entitled  to  an  injunction. 


Sect.  4.   Who  may  ap'ply  to  dissolve,  and  hefore  whom  the  Application 

should  he  made. 

A  stranger  to  1.  In  exceptional  cases  a  stranger  to  the  suit  may  proceed  to 
may,  in  excep-  dissolve  an  injunction ;  thus,  in  Delvin  (Lord)  v.  Smyth  (5),  Sir 
tjonal  cases,  ^^^  Benard  v.  Levinstein,  2  II.  &  M.  (3)  1  Sw.  550. 

628.  (4)  6  Ves.  701,  705, 706 ;  Eden,  Inj. 

(2)  lb.  329. 

(5)  Mose.  354, 
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J.  Jekyll,  upon  a  motion  by  a  eestui  que  trust,  who  was  no  party  to     Part  III. 

Sect,  4. 
the   cause,  dissolved  an  injunction  against  his  trustee,  who  was 


defendant  in  the  suit,  on  the  ground  of  collusion  between  the  gP^'j^^^^^y 
trustee  and  the  plaintiff  in  Equity,  upon  the  terms  of  the  ces^w^  motion  or  peti- 
que  trust  giving  security  to  appear  to  the  original  bill,  if  Lord  to  the  circum- 
Delvin  would  make  him  a  party,  and  abide  the  order  of  the  Court  case. 
at  the  hearing.  And  in  Bourhaud  v.  Bourhaud  (1),  where  a 
foreigner,  who  was  the  sole  plaintiff  in  a  suit,  obtained  an  inter- 
locutory injunction,  but  did  not  take  any  steps  to  prosecute  the 
suit  for  a  year  and  a  half,  during  which  time,  as  was  alleged,  he 
became  bankrupt  in  France,  according  to  French  law;  upon  a 
petition  being  presented  to  dissolve  the  injunction  by  a  stranger 
to  the  suit  (the  counsel  for  the  petitioner  alleging  that  the  com- 
plicated state  of  the  facts,  coupled  with  the  circumstance  that  a 
stranger  to  the  suit  was  seeking  to  dissolve,  caused  a  petition,  and 
not  a  motion,  to  be  the  proper  form  of  proceeding,  on  the  autho- 
rity of  Jones  V.  Boberts  (2) ),  Vice-Chancellor  Sir  W.  P.  Wood 
ordered,  that  a  special  notice  should  be  served  on  the  solicitor  to 
the  plaintiff,  to  the  effect  that  the  Court  had  been  informed  that 
the  plaintiff  was  a  bankrupt  according  to  French  law,  and  that, 
unless  on  or  before  the  last  petition  day  of  the  sittings  (distant 
about  a  fortnight),  the  plaintiff  continued  the  suit,  or  caused  his 
bankruptcy  to  appear  to  the  Court,  the  petition  should  be  brought 
on.  In  Jones  v.  Boberts  (3)  it  was  held  that  a  person,  though  not 
a  party  to  a  suit,  may  apply  in  it  by  motion  (stating  his  fitle  in 
the  notice  of  motion),  unless  a  long  statement  of  facts  is  required 
to  shew  his  title,  and  then  he  must  apply  by  petition. 

2.  In  Thompson  v.  Geary  (4)  it  was  doubted  whether,  where  a  Due  defendant 
special  injunction  had  been  granted  against  several  defendants,  one  ^cep^onai 
of  them  could  move  to  dissolve  without  bringing  the  others  before  cireumstancea, 

"     °  _  and  except  in 

the  Court.     The  Master  of  the  Eolls,  Lord  Langdale,  said,  that  if  interpleader 
the  defendant  moving  should  succeed,  the  situation  of  the  other  dissolve  an 
defendants  would  be  materially  altered  in  their  absence ;  and  the  the"absenoe'of 
Court  also  doubted  at  the  same  time  whether,  if  present,   the  ^^%  others, 

^  unless  they 

defendants,  not  moving  to  dissolve,  could  oppose  the  motion,  and  are  interested 

with  the 

(1)  12  W.  E.  1024.  (3)  12  Sim.  189.  party  moving. 

(2)  Infra.  (4)  5  Beav.  131. 
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Part  III.     the  point  was  not  decided.     But  although  in  an  interpleader  suit 

— —  the  notice  to  dissolve  the  injunction  given  by  a  co-defendant  must 

be  served  on  all  the  defendants,  as  well  as  upon  the  plaintiff  (1), 
yet  it  has  been  held,  in  other  cases,  that  one  defendant  may, 
under  exceptional  circumstances,  move  to  dissolve  in  the  absence 
of  the  other  defendants  (2).     But  if  other  parties  are  interested 
with  the  party  moving,  it  is  necessary  to  serve  them  also  with  the 
notice  of  motion  to  dissolve  (3). 
Each  of  the         3-  If  an   injunction  has   been  granted  against  two   or   more 
strainecfmust  defendants,  each  of  them  must  move  to  dissolve ;  and  as  to  the 
move  to  di3-     party  who  applies,  the  injunction  will  be  dissolved,  but  as  to  the 
injunction       others  who  have  not  applied,  it  will  not  be  dissolved  (4). 
dissolved  as  to      4.  If  there  are  several  defendants,  although  each  defendant  is 
moving"*        ^^  liberty  to  apply  to  dissolve  an  injunction  as  to  himself  (5), 
without  regard  to  the  state   of  the  proceedings  as  to  the  other 
defendants,  yet,  if  an  action  at  Law  has  been  commenced  by  the 
defendants  jointly,  the  Court  will  not  in  general  dissolve  the  in- 
junction if  it  has  been  extended  to  stay  trial,  until  all  the  defend- 
ants have  answered  (6).     But  there  are  exceptions  to  this  rule — 
thus,  in  a  case  where  an  injunction  had  been  granted  against  solvent 
partners  and  the  assignees  of  insolvent  partners,  restraining  pro- 
ceedings at  Law,  the  defendants,  the  solvent  partners,  on  putting 
in  a  sufficient  answer,  although  the  answer  of  the  assignees  of  the 
insolvent  partners  had  been   excepted  to,  moved  to  dissolve  the 
injunction  against  all ;  and  the  Court  declared  that  it  was  compe- 
tent for  the  defendants,  the  solvent  partners,  to  make  this  motion, 
but  that  the  injunction  could  not  be  dissolved  pending  the    ex- 
ceptions to  the  answer    of  the  assignees.     It  appeared  that  the 
solvent  defendants  had  no  power  of  compelling  the  assignees  to 
answer ;  but  the  Court  said,  that  the  plaintiif  having  sworn  that 

(1)  Masterman  v.  Lewin,  2  Ph.  182,  (3)  Service  v.  Castaneda,9  Jur.  367  ; 
186;  Hyde  v.  Warren,  19  Ves.  322;  e«  wWe  J/ose%  v.  il/ose?«/,  9  W.  R.  581. 
Stevenson  v.  Anderson,  2  V.  &  B.  407  ;  (4)  Bramwdl  v.  Hcdcomb,  3  M.  &  C. 
Townlnj  v.  Deare,  3  Beav.  216  ;  East  737,  741. 

and  'West   India   Dock   Company  v.  (5)  ieiOTS  v.  (SmiW),  7  Beav.  470. 

Littledah,  7  Hare,  57.  (6)   Whitey.  t^teimrachs,  19  Ves.  S3  ; 

(2)  Joseph  V.  Bouhleduy,  1  V.  &  B.  and  see  Lewis  v.  Smith,  7  Beav.  470. 
497  ;  Money  v.  Jordan,  13  Beav.  229. 
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he  expected  a  discovery,  &c.  (being  the  usual  affidavit  to  extend     Paet  III. 

Sect  4 
an  injunction  to  stay  trial),  it  would  not  dissolve  the  injunction 1-^ — 


until  such  answer  had  been  filed  (1). 

5.  If  officers  of  a  corporation  are  made  co-defendants  to  a  bill 
for  a  discovery,  and  an  injunction  to  stay  an  action  brought  by  the 
corporation,  the  injunction  will  be  dissolved  on  the  coming  in  of 
the  answer  of  the  corporation,  although  the  officers  have  not 
answered  (2). 

6.  In  Maegregor  v.  Cunningham  (3)  where  a  bill  was  filed  for  a 
discovery  in  aid  of  the  plaintiff's  defence  to  an  action  which  the 
defendants,  who  were  eight  in  number,  had  brought  against  him, 
and  the  plaintiff  had  obtained  the  injunction  for  want  of  answer 
(that  is  to  say,  under  the  old  practice  the  common  injunction),  and 
six  of  the  defendants  had  then  put  in  their  answer,  and  had  ob- 
tained an  order  to  dissolve  the  injunction  as  against  themselves ; 
and  afterwards  the  other  two  defendants  had  put  in  their  answer, 
but  would  not  move  to  dissolve  the  injunction  as  against  them- 
selves, although  it  was  competent  to  them  to  do  so ;  and  the  other 
six  then  moved,  without  notice  to  their  co-defendants,  that  the 
injunction  might  be  dissolved  as  against  the  latter;  the  Court 
granted  the  motion. 

7.  The  bankruptcy  of  a  sole  plaintiff  who  has  obtained  an  in-  The  bank- 
junction  does  not  dissolve  the  injunction,  though  it  renders  the  suit  pMntiff  do°s^ 
defective  ;  but  the  defendant  may  serve  a  notice  of  motion  on  the  "□"•un^ticm^  ^° 
assignees  to  revive  the  suit  within  a  given  time,  or  that  the  bill  ^^^  ^^  *^®  ^^^^ 

.       .  ia  not  revived, 

may  be  dismissed ;  and  ir  the  suit  is  not  revived,  the  injunction  tiie  injunctiou 
will  be  dissolved  (4).     And  so,  where  the  plaintiff  became  insol-  TJlved!  '^'^" 

(1)  Joseph  V.  Douhleday,  1  V.  &  B.      7  Beav.  470. 
497 ;  Caird  v.  Oamphell,  2  Moll.  399 ;  (4)  Bandall   v.  Mumford,   18  Ves. 


Kilby  V.  Stanton,  2  Y.  &  J.  75  ;  Im-  424,  427  ;   Oaird  v.  Campbell,  1  Moll. 

pericd  Gas  Light  Company  v.   Clarke,  484  ;   Wheeler  v.  Malins,  4  Madd.  171  ■ 

You.  580;  Glascoit  v.  Copper  Miners  Huntingtower  {Lord)  v.  Sherborne    5 

Company,   11    Sim.    314 ;    Lewis    v.  Beav.  380 ;  Lee  v.  Lee,  1  Hare    621  • 

Smith,  7  Beav.  470 ;  Money  v.  Jordan,  Fisher  v.  Fisher,  4  Hare,  196  ;  M'Beath 

13  Beav.  229 ;  Prince  v.  Haydin,  3  Y.  v.  Bavenscroft,  18  L.  J.  (N.  S.)  Ch. 

&  J-  190-  208  ;  Meiklam  v.  Elmore,  4  De  G.  & 

(2)  Olascott  V.  Copper  Miners  Com-  J.  208 ;  Jackson  v.  Riga  Railw.  Co., 
pany,  11  Sim.  305,  314.  28  Beav.  75  ;  Bom-baud  v.  Bourhaud, 

(3)  16  Sim.  365;  Joseph  v.  Double-  12   W.  R.   1024;   et  vide  Bdeu,  Iiij. 
day,  1  V.  &  B.  497 ;  Lewis  v.  Smith,  130. 
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Part  III.     vent,  an  order  would  be  made  that  the  injunction  be  dissolved, 
Sect.  4 
— —  unless  assignees  were  appointed  and  filed  a  supplenaental  bill  within 


a  limited  time  (1). 

The  Court  8.  Where  an  order  for  an  injunction  has  been  made  on  motion, 

proper  case,  ^^^  affidavit  of  Service  in  the  absence  of  parties,  the  Court  will, 
give  leave  to  qjj  ^  proper  application,  give  the  absent  party  leave  to  move  to 
charge  an       discharge  the  order  (2). 

order  for  an 

injunction  made  on  aiBdavit  of  service  of  notice  of  motion. 

The  abate-  9.  The  abatement  of  a  suit  by  the  death  of  a  sole  plaintiff,  does 

by  death  of     i^ot  of  itself,  dissolve  an  injunction,  as  (except  upon  a  dismissal  of 

doll  not  di^J^    ^^^  "^'^^  (^)  )'  *^®  general  rule  is,  that  an  injunction  once  issued 

solve  an  in-     cannot  be  discharged  without  an  order  for  that  purpose  (4).     If  a 

before  decree    sole  plaintiff  dies,  the  defendant  may,  before  decree,  serve  a  notice 

be'^revived^or  ^^  motion  on  his  representatives,  that  they  do  revive  the  suit  within 

*^®  ^"j^p^io"  a  given  time,  or,  in  default,  that  the  injunction  may  be  dissolved  (5). 

solved.  But  after  a  decree  continuing  an  injunction,  the  general  rule  is, 

that  such  an  application  is  irregular  (6),  for  the  injunction  is 

untouched  and  remains  in  force  (7).     Lord  Chancellor  Bathurst 

said,  in  Askew  v.  Townsend  (8),  that  the  decreeing  a  perpetual 

injunction,  were  it  necessary  to   revive   upon   every  abatement, 

would  be,  in  effect,  decreeing  a  perpetual  suit.     But  in  Price  v. 

Berrington  (9),  which  was  a  suit  by  a  lunatic  and  his  committee, 

where  an  injunction  had  been  granted,  and  a  decree  made  directing 

an  issue,  and  the  lunatic  died,  and  no  further  proceedings  had  been 

taken  by  the  committee,  upon  a  motion  by  the  defendant  that  the 

suit  might  either  be  revived  within  a  limited  time  or  dismissed, 

the  Court  ordered  that  the  injunction  should  be  dissolved  and  all 

proceedings  stayed,  unless  the  suit  should  be  revived  within  a 

(1)  Caird  v.  Campbell,  1  Moll.  484.  18  Ves.  427 ;  Stuart  v.  Ancell,  1  Cox, 

(2)  Uapp  V.  Elcock,Z2,  L..J.(N.  S.)  411;  Hill  v.  ffoare,  2  Cox,  50;  Adamsoii 
Oh.  707  ;  17  Jur.  370.  v.  Hall,  1  T.  &  R.  258  ;  vide  Eden,  Inj. 

(3)  Oreen  v.  Fulsford,  2  Beav.  70.  130-133  ;  et  vide  Cons.  Ord.  xxsir.  r.  4. 

(4)  Askew  v.  Townsend,  2  Dick.  (K)  Oldfidd  v.  Oobbett,  20  Beav. 
472;  Ferrand  v.  Earner,  4  M.  &  0.  563;  Askew  x.  Toirnseiid,2  Dick.  471; 
143  147.  Yeomans  v.  Kilviiigton,  1  Dick.  351 ; 

(5)  Ohandos   (Duke  of)   v.  Talbot,  2  Dan.  Ch.  Pr.  4th  Ed.  1521. 
Sel.  Ch.  Ca.  24;   Wheeler  v.  Mtdins,  (7)  lb. 

4  Madd.   171;  Randall  v.   Mumford,  (8)  Supra. 

(y)  11  Beav.  90. 
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limited  time.     But  if  one  of  several  plaintiffs  dies,  the  suit  is  not,     Paet  III. 

Sect  4 
under  the  modern  practice,  abated,  where  the  remaining  plaintiffs '-J. — 

can  obtain  a  decree,  and  an  order  of  revivor  is  not  necessary ;  and 

the  proper  order  is  not  that  the  plaintiffs  shotdd  revive  or  the  bill 

be  dismissed,  but  that  the  plaintiflfe  should  proceed  or  the  bill 

be  dismissed  with  costs  (1). 

10.  When  an  injunction  has  been  obtained  in  a  cause,  which 
afterwards  abates  by  the  death  of  the  defendant,  the  practice  is 
to  move,  on  the  part  of  the  defendant's  representative,  that  the 
plaintiff  may  revive  within  a  reasonable  time  (in  Stuart  v.  An- 
cell  (2)  said  to  be  a  week  generally),  or  that  the  injunction  may 
be  dissolved  (3).  Upon  the  revival  of  the  suit  against  his 
personal  representatives  the  injunction  stands  without  further 
order  (4). 

11.  The  motion  to  dissolve  must  be  made  before  the  same  judge  The  motion  to 
as  granted  the  injunction,  and  no  other  judge  (except  of  a  Court  q^^  ^  general 
of  Appeal)  has  authority  to  interfere  with  the  order  for  an  in-  r^^)  be  made 
junction  (5).     Where  an  injunction  had  been  granted  during  the  same  judge  as 
long  vacation  by  the  Master  of  the  EoUs,  in  the  absence  of  the  injunction. 
Vice-Chancellor  of  England,  in  a  cause  which  was  marked  for 

the  Vice-Chancellor's  Court,  a  motion  to  dissolve  was  directed  to 
be  heard  also  before  the  Master  of  the  Rolls,  and  not  before  the 
Vice-Chancellor  (6).     Though,  where  a  cause  has  been  transferred 
from  one  branch  of  the  Court  to  another,  the  latter  has  no  juris- 
diction to  question  the  correctness  of  the  exercise  of  judicial  au- 
thority by  the  former  on  a  previous  application ;  yet,  if  it  appears  But  where 
to  the  branch  of  the  Court  to  which  the  cause  has  been  transferred,  g,  fa-ansfer  oT° 
that  a  plaintiff,  on  obtaining  ex  parte  an  injunction  from  the  branch  *^®  cause  from 
of  the  Court  from  which  the  transfer  was  made,  had  withheld  infor-  another,  the 
mation  which  might  have  induced  that  branch  of  the  CoUrt  to  solve  an  ex 
make  a  different  order;  the  injunction  so  obtained  may  be  ^is-^^^"^^^^ 

solved  on  that  ground  by  the  branch  of  the  Court  to  which  the  ^y  ^^^  former, 

where  intbr- 
mation  had 

(1)  Hinde  v.  Mortem,  2  H.  &  M.  (4)  Kennedy  v.  iZo2/(^,  8  Ir.  Bq.  581.  ^'^^^  ^^^^^^'"^ 
368  ;  vide  Adamson  v.  Eall,  3  T.  &  R.  (5)  Paredes  v.  Limrdi,  9  Beav.  490 ; 

258,  for  the  old  practice  on  this  point.  Mann  v.  Eicketts,  lb.  4 ;  Bell  v.  Hull 

(2)  Infra.  and  Selhy  Eailw.  Co.  1  Eailw.  Gas.  616. 

(3)  Stuart  V.  Ancell,  1  Cox,  411 ;  (6)  Hammond  v.  Smith,  15  L.  J. 
Hill  V.  Hoare,  2  Cox,  50.  (N.  S.)  Cb.  40. 
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Part  III.     transfer  was  made  (1),  A  Yice-Chancellor  may  make  an  order  di's- 
Seot.  4.  ,    .  .    .  . 
solvmg  an  injunction  granted  exparfe  by  the  Lord  Chancellor  during 

the  long  vacation,  there  having  been  then  no  other  Equity  judge 
accessible ;  the  Lord  Chancellor,  in  granting  the  injunction,  having 
directed  that  the  defendants  should  be  at  liberty  to  move  to  dis- 
solve it  before  the  Vice-Chancellor.  But  the  Court  of  Appeal  has 
power  to  discharge  the  order  of  the  Yice-Chancellor  to  dissolve, 
and  to  restore  the  injunction  (2). 


Sect.  5.  Evidence  on  the  Motion,  and  Form  of  the  Order  to  dissolve. 
Evidence  on  1.  The  motion  to  dissolve  an  injunction  (which  may  be  made 
di33™ve!°°  °  before  an  answer  is  filed),  must  be  supported  by  evidence  (which  is_ 
usually  given  by  afBdavit),  produced  on  behalf  of  the  defendant,  in 
answer  to  that  upon  which  the  injunction  was  obtained  ;  and  the 
case  thus  made  by  the  defendant  may  be  met  by  counter  evidence 
on  the  part  of  the  plaintiff  (3).  If  the  motion  is  made  after  an 
answer  has  been  filed,  the  answer  of  the  defendant  is,  for  the 
purpose  of  evidence  on  the  motion,  to  be  regarded  merely  as  an 
afBdavit,  and  affidavits  may  be  received  and  read  in  opposition 
thereto  (4). 

2.  Affidavits  filed  in  support  of  statements  introduced  into  the 
bill  by  amendment,  after  an  injunction  has  been  granted,  and 
tending  to  support  the  injunction,  cannot  be  read  on  a  motion  to 
dissolve  that  injunction  (5). 

3.  Upon  the  hearing  of  the  motion,  the  injunction  will  be  con- 
tinued or  dissolved,  according  to  the  merits  of  the  case,  as  shewn 
by  the  pleadings  and  evidence.  If  the  Court  is  of  opinion  that  the 
case  made  by  the  plaintiff  is  contradicted,  or  not  supported,  it  will 
order  the  injunction  to  be  dissolved,  either  with  or  without  costs 
as  the  justice  of  the  case  may  require  (6). 

(1)  Sturgeon  v.  EooJeer,  1  De  G.  &  (4)  15  &  16  Vict.  c.  86,  s.  59. 

Sm.  484.  (5)   Prince  Albert  v.  Strange,  1  Mao. 

(2)  PincMn  v.  London  and  Blach-      &  G.  47. 

wall  Eailio.  Co.,  1  K.  &  J.  34 ;  Qeorge  (6)  Spottiswoode  v.  Clarke,  2  Phil. 

V.  Watmouth,  4  L.  J.  (N.  S.)  Ch.  61.  154 ;  1  0.  P.  Coop.  t.  Cott.  254 ;  10 

(3)  Dan  Ch.Pr.  4th  Ed.  1515;  Kerr,  Jur.  1043;  Cory  v.  Yarmouth  and 
Inj.  626.  Norwich    Eailw.    Co.,    3   Hare,   593 ; 
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4.  The  following  is  the  form  of  the  order  to  dissolve  :  "Upon     Part  III. 

Sept  ^ 

motion,  &c.,  by  counsel  for  the  defendant  [(jf  plaintiff  appears),  and . 


upon  hearing  counsel  for  the  plaintiff],  and  upon  reading  the  order  oj.°™t°o  ^^g. 
dated,  &c.,  the  affidavits  and  answer  (if  any),  [and  {if  flaintif  does  solve. 
not  appear),  an  affidavit  of  service  of  notice  of  this  motion  on  the 
plaintiff],  this  Court  doth  order  that  the  injunction  awarded  by 
the  said  order,  dated,  &c.,  do  stand  dissolved  "  (1). 

5.  If  an  undertaking  as  to  damages  has  been  given,  the  Court 
may  give  directions  for  the  ascertainment  of  the  amount,  and 
order  payment  thereof  to  the  defendant  (2).  But  if  the  defendant 
does  not  satisfy  the  Court  that  the  injunction  ought  to  have  been 
refused,  or  that  it  ouglit  not  to  be  continued,  or  if  the  Court  con- 
siders that  the  defendant  is  estopped  by  his  own  laches  or  acquies- 
cence, the  motion  will  be  refused  and  the  injunction  continued  (3). 
In  this  case  the  form  of  the  order  will  be  as  in  flaeitum  4,  ante, 
substituting  "  be  continued  until  the  hearing  of  this  cause,  or  until 
the  further  order  of  this  Court "  for  "  do  stand  dissolved  "  (4). 

6.  In  Normanville  v.  Stanning  (5),  upon  a  motion  to  dissolve  an 
injunction  to  restrain  proceedings  in  an  action  at  Law  on  a  bill  of 
exchange,  where  an  affidavit,  on  behaK  of  the  defendant,  of  100 
folios  in  length,  had  been  filed  on  the  25th  of  April — the  motion 
coming  on  the  28th  of  April — the  Vice-Chancellor  said  that  the 
affidavit  appeared  to  have  been  filed  sufficiently  long  before  the 
motion  was  made,  to  enable  the  plaintiff  to  meet  it ;  but  that  even 
if  the  affidavit  had  been  filed  only  the  evening  before,  the  plaintiff, 
having  obtained  an  injunction  to  stay  proceedings  at  Law,  must 
be  prepared  to  meet  the  application  to  dissolve  it,  and  refused  to 
direct  the  motion  to  stand  over,  until  the  deponent  could  be 


Dalglish  v.  Jarvie,  2  Mac.  &  G.  231 ;  (3)  Dan.   Ch.    Pr.   3rd   Ed.   1516  ; 

14  Jiir.  945;   Great   Western   Bailw.  PacMngton  v.    Pachington,    X    Dick. 

Co,  V.  Oxford,  Worcester,  and  Waiver-  101 ;  Bickford  v.  Shewes,  4  My.  &  Or. 

te?7ip*0Ki?ai7M;.  Co.,  5  DeG.&Sm.  437;  498;  Att.-Oen.  v.  Burrows,  lb.  128; 

Bochdale  Canal  Company  v.  King,  2  Anon.  3  Atk.  485 ;  Feistel  v.  King's 

Sim.  (N.  S.)  78  ;  15  Jur.  962 ;  Seton,  College,  Cambridge,  10  Beav.  491 ;  11 

3rd  Ed.  942,  943.  Jur.  506 ;  Glascott  v.  Lang,  3  My.  & 

(1)  Seton,  3rd  Ed.  941 ;  et  vide  lb.  Or.  451;  2  Jur.  909;  2  Phil.  310. 
942,  No.  3.  (4)  Seton,  3rd  Ed.  941. 

(2)  Dan.  Oh.  Pr.  3rd  Ed.  1518  ;  vide  (5)  10  Hare,  App.  xx. 
Seton,  3rd  Ed.  868,  No.  5. 
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Part  III.     examined,  viva  voce,  under  the  15  &  16  Vict.  c.  86,  s.  40  ;  and  said 
— —  that  the  Court  had,  under  the  last  clause  of  the  section  (40),  a  dis- 
cretionary power  of  acting  upon  such  evidence  as  might  be  before 
it  at  the  time,  and  of  making  such  interim  orders  or  otherwise,  as 
might  appear  necessary  to  meet  the  justice  of  the  case. 


Sect.  6.  Filing  the  Bill. 

1.  By  the  Chancery  Procedure  Act,  1852  (15  &  16  Vict.  c.  86), 
s.  11,  it  is  enacted  that  before  the  name  of  any  person  shall  be 
used  in  any  suit  to  be  instituted  in  the  High  Court  of  Chancery, 
as  next  friend  of  any  infant,  married  woman,  or  other  party,  or  as 
relator  in  any  information,  such  person  shall  sign  a  written  autho- 
rity to  the  solicitor  for  that  purpose,  and  that  such  authority  shall 
be  filed  with  the  bill  or  information.  But  in  a  pressing  case — 
Attorney-General  v.  Murray  (1) — upon  an  application  for  permission 
to  file  an  information  without  the  authority  of  the  relator,  under  the 
above  section,  where  it  was  desired  to  restrain  a  sale,  to  take  place 
in  Cornwall  on  the  16th,  the  application  being  on  the  14th  of  the 
month,  so  that  the  necessary  affidavit  as  to  the  authority  of  the 
relator  could  not  be  sworn  until  the  bill  was  filed,  and  must  be 
sworn  in  Cornwall,  Vice-Chancellor  Sir  R.  T.  Kindersley  made  the 
order,  upon  the  solicitor  undertaking  to  file  the  authority  on  the 
15th,  and  not  to  take  any  proceedings  in  the  meantime. 

2.  Regularly,  a  printed  copy  of  the  bill  should  be  filed  (2) ;  but 
a  written  copy  may  be  filed  of  any  bill  of  complaint  praying  a  writ 
of  injunction  or  a  writ  of  ne  exeat  regno,  or  filed  for  the  purpose, 
either  solely  or  among  other  things,  of  making  an  infant  a  ward  of 
the  Court,  upon  the  personal  undertaking  of  the  plaintiff  or  his 
solicitor  to  file  a  printed  copy  of  such  bill  within  fourteen  days ; 
and  every  bill  of  complaint  so  filed  shall  be  deemed  and  taken  to 
have  been  filed  at  the  time  of  filing  the  written  copy  thereof  (3). 
But  in  Garland  v.  Biordan  (4)  a  plaintiff  was  relieved  from  the 
necessity  of  filing  a  printed  bill  in  an  injunction  case  where  the 

(1)  13  W.  E.  65 ;  11  L.  T.  (N.  S.)  C3)  15  &  16  Vict  c.  86,  s.  6  ;  Fcdk- 
332.                                                             ^"«<^  Islands  Company  v.    La/one,  3 

(2)  15  &  16  Vict.  c.  86,  s.  1.  W.  R.  561. 

(4)  33  Beav.  448. 
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matter  of  the  suit  had  been  arranged  under  an  order  made  prior  to     Pabt  III. 

.             .                   Sect  6 
the  expiration  of  fourteen  days  from  the  filing  the  written  bill.    In . 


Ahington  (Lord)  v.  Thornhill  (1),  where  a  written  bill  had  been  filed, 
and  an  order  made  upon  an  undertaking  by  the  defendant  to  stay 
all  proceedings  in  the  cause,  whereby  the  plaintiff  was  precluded 
from  filing  a  printed  copy,  as  required  by  the  3rd  Order  of 
August,  1852,  the  Court,  by  consent,  dispensed  with  the  filing  of  a 
printed  copy  until  further  order,  and  retained  the  written  bill  on 
the  file  in  the  meantime.  In  a  pressing  case  leave  was  given  to  file 
a  written  copy  of  a  bill  without  any  stamp,  where  the  Stamp  OiEce 
was  closed  for  the  day,  on  the  undertaking  by  the  plaintiff's  soli- 
citor to  stamp  the  copy  bill  the  next  day  (2).  Where  a  bill  (praying 
an  injunction)  had  been  filed  in  writing,  duly  stamped,  as  directed 
by  the  6th  of  the  Orders  of  the  25th  of  October,  1852,  the  Lords 
Justices,  being  of  opinion  that  in  such  a  case  only  one  stamp  was 
necessary,  ordered  a  printed  copy  of  the  bill  to  be  received  and  filed 
without  a  stamp ;  but  directed  that  in  all  cases  where  a  written 
bill  had  been  filed,  the  same  should  be  retained  in  the  office  together 
with  the  printed  bill  (3).  And  where,  from  the  illness  of  the  plain- 
tiff's solicitor,  a  printed  copy  of  a  written  injunction  bill  had  not 
been  filed  within  the  time  limited  by  the  3rd  Order  of  August,  1852, 
it  was  held  that  the  Master  of  the  Eolls  had  properly  ordered  the 
bill  to  be  restored  to  the  file,  and  the  printed  copy  to  be  received ; 
and  that,  notwithstandiog  the  3rd  Order,  neither  the  plaintiff  nor 
his  solicitor  should  pay  the  defendant's  costs  occasioned  by  the 
omission  to  file  a  printed  bill.  Any  judge  of  the  Court  may  dispense  Any  judge  of 
with  the  General  Orders  of  the  Court  where  justice  requires  it  (4).  dispBnse'with' 

In  Bohh  v.  Connor  (5),  where  the  plaintiff's  solicitor  had  inad-  tl»e  Gfeaerai 

^  '  _  -^^  _    _  _  Ordera  of  tlie 

vertently  omitted  to  file  the  printed  bill  of  an  injunction  bill  filed  Court  where 

in  manuscript  within  the  fourteen  days  required  by  the  58th  section  requires  it. 

of  the  Chancery  (Ireland)  Act,  1867,  the  Court  restored  the  bill  to 

the  file  nunc  j)ro  tune,  allowed  a  printed  copy  of  it  to  be  lodged,  and 

refused  the  defendant  the  costs  of  the  motion  made  for  this  purpose. 

(1)  24  L.  J.  (Ch.)  536.  App.  Ivii. 

(2)  Kershawv.KalouijlJuT.^N.S.)  (4)  Ferrand  y.  Corporation  of  Brad- 
974.  ford,  8  De  G.  M.  &  G.  93  j  Moss  v.  Syers, 

(3)  Jones  v.  Batten,  22  L.  3.  (N.  S.)  9  Jur.  (N.  S.)  1220. 

Ch.  13 ;  2  De  G.  M.  &  G.  Ill ;  9  Hare,  (.5)  Ir.  Eep.  4  E^.  574. 
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Part  III.  Sect.  7.  Service  of  the  BiU. 


1.  When  the  bill  has  been  filed,  a  printed  copy,  stamped  and  in- 
dorsed, with  a  command  to  enter  an  appearance  within  eight  days 
of  the  service  of  the  bill,  must  be  served  on  the  defendant  (1). 

2.  A  written  copy  of  any  bill  praying  an  injunction,  &c.,  stamped 
and  indorsed,  may  be  served  on  the  defendant,  and  such  service 
has  the  same  effect  as  the  service  of  a  printed  copy ;  but  there 
must  be  an  undertaking  by  the  plaintiff  or  his  solicitor  to  file  a 
printed  copy  within  fourteen  days  (2). 

3.  The  service  of  a  copy  of  the  bill  must  be  effected  by  serving 
such  copy  personally  (i.  e.  on  the  defendant  himself),  or  by  leaving 
the  same  with  a  servant  of  the  defendant  or  some  member  of  his 
family  at  his  dwelling-house  or  usual  place  of  abode,  unless  the 
Court  directs  some  other  mode  of  service  (3). 

4.  The  Court  may  direct  substituted  service  of  a  copy  of  a  "bill 
to  be  served  under  the  statute  15  &  16  Yict.  c.  86,  in  cases  in 
which,  according  to  the  practice  of  the  Court  existing  at  the  time 
of  the  passing  of  that  statute,  substituted  service  of  a  svhpaena  to 
appear  to  and  answer  a  bill  might  have  been  directed  (4).  If  un- 
successful efforts  have  been  made  to  effect  service  upon  the 
defendants,  the  Court  will  direct  substituted  service  to  be  made  on 
a  solicitor  who  has  acted  for  them  in  transactions  connected  with 
the  subject  matter  of  the  suit,  and  direct  the  bill  to  be  served  at 
the  residence  of  the  defendants  abroad,  where  personal  service  had 
been  found  impracticable  (5).  And  upon  an  application  for  an 
injunction  to  stay  proceedings  at  Law  by  a  party  out  of  the  juris- 
diction, it  will  also  direct  substituted  service  of  the  bill  upon  the 

The  principle  attorney  in  the  action  (6).     The  principle  upon  which  substituted 
sKiluted     service  is  ordered  is,  that  there  is  reasonable  ground  to  suppose 
service  is  ordered  is,  that  there  is  reasonable  ground  to  suppose  that  the  ser- 
vice wUl  come  to  the  knowledge  of  the  defendant.  The  Court  will  never  direct 
substituted  service  unless  it  is  clearly  shewn  that  personal  service  is  impossible. 


(1)  15  &  16  Vict.  c.  86,  ss.  3,  4,  and  (4)  Cons.  Ord.  x.,  r.  2 ;  Eden,  Inj.  52, 
Schedule  thereto.  (5)  ffojic  v.  Carnegie,  L.  E..  1  Eq.  126, 

(2)  15  &  16  Vict.  c.  86,  s.  6  (wide  (6)  Sergison  v.  Beavan,  9  Fare,  App. 
p.  1280,  ante).  xxix.,  Hammond   v.    Walker,  3   Jm, 

(3)  Cons.  Ord.  x.,  r.  1 ;   see  Eden,  (N.  S.)    686 ;     Dan.  Ch.  Pr.  4th  Ed, 
Inj.   50-52;     Dan.  Ch.    Pv.   4th  Ed.  404-408;  Morgan,  Ch.  Ord.  390-392 
402-404;  Morgan,  Ch.  Ord.  389.  Eden,  Inj.  50-52. 
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that  the  service  will  come  to  the  knowledge  of  the  defendant  (1).     Paet  III, 

Rfot  7 

Substituted  service  is  a  matter  with  respect  to  which  the  Court  is — — 

very  jealous,  and  it  will  never  direct  it,  unless  it  is  clearly  shewn 
that  personal  service  is  impossible  (2). 


Sect.  8.  Service  of  Notice  of  Motion  for  an  Injunction. 

1.  Upon  filing  the  biU  and  serving  a  copy  on  the  defendant,  a 
notice  of  motion  for  an  injunction,  without  special  leave  of  the 
Court,  may  be  served  personally,  or  at  the  dwelling-house  or  office 
of  the  defendant,  if  he  shall  not  have  caused  an  appearance  to  be 
entered  within  the  time  limited  for  that  purpose  (3).  Substituted 
service  will  be  ordered  in  a  proper  case,  that  is  to  say,  where  it  can 
be  made  out  that  the  ordinary  service  cannot  be  effected  upon  the 
defendant  (4).  After  the  appearance  of  the  defendant  the  service 
of  the  notice  of  motion  is  to  be  made  on  his  solicitor,  or  on  the 
town  agent  of  his  solicitor  (5).  Each  of  the  parties  against  whom 
it  is  intended  to  move  for  an  injunction,  must  be  served  with  a 
separate  notice  of  motion  (6). 

2.  Service  of  notice  of  motion  upon  a  defendant  before  the  time 
limited  for  his  appearance  has  expired,  is  irregular,  but  in  a  special 
case  justifying  the  immediate  interference  of  the  Court,  special 
leave  may  be  obtained  to  serve  a  party  to  the  cause,  before  the 
time  limited  for  his  appearance  has  expired  (7).  But  the  fact  of 
special  leave  having  been  granted  must  be  stated  in  the  notice  (8). 
Leave  to  serve  a  notice  of  motion  before  appearance,  does  not 
include  also  leave  to  give  short  notice  of  motion ;  and  if  other 
than  the  regular  period  of  notice  is  required,  leave  for  that  purpose 
must  be  obtained  (9).     It  would  appear  that  if  the  defendant  files 

(1)  Hope  V.  Hojpe,  4  De  G.  M.  &  G.  (7)  Hill  v.  Simmell,  8  Sim.  632 ;  2 
328.  Jur.  345  ;  2  My.  &  Or.  641 ;  Harris  v. 

(2)  Firth  v.  Bush,  9  Jur.  (N.  S.)  Lew  is,  8  J  m.lOGS;  Jaokl  in  v.  Wilkins 
431 ;  11  W.  R.  611.  6  Beav.  608 ;  vide  sect.  1,  ante ;  Hewitt 

(3)  Cons.  Ord.  ni.,  r.  8;  Dan.  Ch.  v.  Price,  2  Coop.  0.  0.  168,  n. 

Pr.  4tli  Ed.  1445.  (8)  Hill  v.  Rimmell,  8  Sim.  632 ; 

(4)  Vide  p.  1282,  ante,  pi.  4.  Jacldin  v.  Wilkins,  6  Beav.  608. 

(5)  Cons.  Ord.  iii.  (9)  Hart  v.  Tulk,  6  Hare,  611 ;  New- 

(6)  Museley  v.  Moseley,  9  W.  R.  531.  ton  v.  Chorlton,  LO  Hare,  App.  xxxi. 

4  N  2 
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Part  III.     affidavits  in  answer  to  a  motion  for  an  injunction,  he  waives  the 
U irregularity  of  giving  notice  of  motion  before  the  time  limited  for 


appearance,  without  leave  of  the  Court  (1). 


Sect.  9.  Form  of  Notice  of  Motion  for  an  Injunction,   and  of 
Notice  of  the  Time  of  mahing  the  Motion. 

1.  The  notice  of  motion  must  be  properly  entitled  in  the  cause 
in  which  it  is  made  (2),  and  must  express  before  what  judge  the 
motion  is  intended  to  be  made  (3),  and  should  state  on  whose  be- 
half the  motion  is  to  be  made  (4).  A  motion  cannot  be  made  on 
behalf  of  the  relators  in  an  information,  it  must  be  made  on  behalf 
of  the  Attorney-General  (5).  Where  the  applicant  is  an  infant  (6), 
or  a  married  woman,  without  her  husband  (7),  or  other  person 
under  disability,  the  motion  is  made  by  the  infant,  married  woman, 
or  other  person,  by  a  next  friend  (8). 

2.  A  notice  of  motion  must  state  the  day  on  which  the  motion 
is  to  be  made,  which  must  be  one  of  the  days  appointed  for 
motions,  unless  special  leave  has  been  obtained  to  give  the  notice 
of  motion  for  another  day.  The  notice,  however,  though  it  ex- 
presses the  day  when  the  motion  is  to  be  made,  usually  adds,  "  or 
as  soon  after  as  counsel  can  be  heard  "  (9) ;  and  whenever  a  motion 
is  to  be  made  by  "  special  leave  "  of  the  Court,  the  notice  must 
state  that  it  is  so  inade  ;  otherwise,  the  party  against  whom  it  is  to 
be  made  may  disregard  it  (10).  Unless  the  Court  gives  special 
leave  to  the  contrary,  there  must  be  at  least  two  clear  days  between 
the  service  of  a  notice  of  motion  and  the  day  named  in  the  notice 

(1)  Fitzgerald  v.  Bult,  9  Hare,  App.  (7)  Pcarse  v.  Cole,  16  Jur.  214. 
Ixv.  (8)  Dan.  Ch.  Pr.  4tli  Ed.  1444. 

(2)  Bowlelt  V.  Oattell,  2  Hare,  186 ;  (9)  See  Be  Electnc  Telegraph  Com- 
Pdlard  v.  Doyle,  2  W.  E.  509 ;  Dan.  pany  of  Ireland,  Ex  parte  Budd,  10 
Ch.  Pr.  4th  Ed.  1442.  W.  R.  4. 

(3)  Cons.  Ord.  xxxra.,  r.  1 ;  Dan.  Ch.  (10)  Hill  v.  Bimmcll,  8  Sim.  632 ;  2 
Pr.  4th  Ed.  1443.  Jur.  45  ;  2  My.  &  Cr.  641 ;  Jacl-Uii  v. 

(4)  Kerr,  Inj.  611.  Wilkins,  6  Beav.  607  ;    Moggridge  v 

(5)  Att-.Gen.  v.  Wright,  3  Beav.  T/i'raios,  2  C.  P.  Coop.  temp.  Cott.  166 ; 
447  ;  et  vide  Dan.  Ch.  Pr.  4th  Ed.  1444.  Chamhers  v.  Toynhee,  12  W.  E.  1100 ; 

(6)  Pidduch  V.  Boulfbee,  2  Sim.  Dan.  Ch.  Pr.  4thEd.l443;  do.  Foi-ms, 
(N.  S.)  223.  vol.  3,  p.  53. 
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for  hearing  the  motion,  and  in  the  computation  of  such  two  clear     Part  III. 

Sect  9 
days,  Sundays  and  other  days  on  which  the  ofiSces  are  closed,  except — 

Monday  and  Tuesday  in  Easter  week,  are  not  to  be  reckoned  (1). 
The  service  of  the  notice  of  motion  is  effected  by  delivering  a  true 
copy  of  the  notice  to  the  person  on  whom  the  service  is  made  (2). 
3.  A  notice  of  motion  must  state  clearly  the  terms  of  the  order 
which  will  be  asked  for ;  and  where  the  object  is  to  discharge  an 
order  for  irregularity,  it  is  usual,  but  not  necessary,  to  state  the 
ground  of  the  application  (3).  If  it  is  intended  to  ask  for  the  costs 
of  the  application,  the  notice' should  state  such  intention,  otherwise, 
if  the  defendant  neglect  to  appear,  the  costs  of  the  motion  will  not 
be  given  (4) ;  for  where  an  order  is  taken  upon  an  affidavit  of  ser- 
vice of  the  notice  of  motion,  the  party  moving  can  only  obtain  that 
which  is  asked  by  the  notice  of  motion.  On  ex  parte  applications 
the  Court  will  not  make  an  order  for  the  payment  of  the  costs  by 
an  absent  person  (5).  But  where  the  defendant  appears  on  the 
motion,  costs  may  be  given  though  not  asked  for  by  the  notice  (6). 


Sect.  10.  The  Time  for,  and  Order  and  Form  of  making  the  Motion 
for  an  Injunction. 

1.  Unopposed  motions,  ex  parte  motions  for  an  injunction,  and 
motions  for  a  writ  of  ne  exeat  regno,  may  be  made  on  any  day 
during  the  time  the  Court  is  sitting  (7).  If  the  Court  be  not 
sitting,  special  ex  parte  motions  may  be  made  before  a  judge  of  the 
Court  at  his  private  house  ;  but  in  such  cases  the  motion  must  be 
made  before  the  judge  who  has  cognisance  of  the  cause,  unless  it  be 
made  during  vacation  (8).  But  the  Court  appoints  special  days 
during  term,  and  the  sittings  after  term,  for  the  hearing  of  motions ; 

(1)  Cons.  Ord.  xxxili.,  r.  2 ;  and  see      26  L.  J.  (Oh.)  353. 

Cons.  Ord.  xxxvn.,  r.  2,  and  Dan.  Ch.  (6)  Clark  v.  Jaques,  11  Beav.  623  ; 

Pr.  3rd  Ed.  412-414.  Butler  v.   Gardener,  12  Beav.  525  ; 

(2)  Dan.  Ch.  Pr.  3rd  Ed.  1445.  Kerr,  Inj.  612. 

(3)  Srown  v.  Robertson,  2  Ph.  173 ;  (7)  Chaffers  v.  Baker,  5  De  G.  M.  & 
Lamhert  v.  Bill,  1  Dr.  &  War.  74 ;  G.  482 ;  1  Jiir.  (N.  S.)  32. 

Dan.  Ch.  Pr.  4th  Ed.  1443.  (8)  Dan.    Ch.    Pr.   4th  Ed.    1441, 

(4)  Pratt  V.  Walker,  19  Beav.  261.  As  to  orders  during  the  vacation  see 

(5)  Nokes  V.  CHVbon,  3  Jnr.  (N.  S.)  Ord.  vi.,  r.  11,  and  Dan.  Ch.  Pr.  4th 
282 ;   5  W.  E.  216 ;  Cast   v.  Poyser,  Ed.  886. 
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Pabt  III.     and  wheneyer  a  motion  of  importance  is  required  to  be  made  on 

"  a  day  other  than  one  of  the  days  appointed  for  the  hearing  of 

motions,  special  leave  must  be  obtained  to  give  to  the  respondent 
notice  of  the  motion  for  that  day  (1). 

2.  Motions  for  ex  parte  injunctions  and  writs  of  ne  exeat  regno 
take  precedence  of  all  other  motions,  and  though  made  from  behind 
the  bar,  such  motions  take  precedence  of  motions  of  Queen's 
Couusel  (2).  Where  several  counsel  state  that  they  have  re- 
spectively pressing  motions  to  make,  the  Court  calls  on  the  senior 
counsel  (3).  Where  notice  of  motion  has  been  given  for  a  certain 
day,  that  motion  does  not  thereby  obtain  precedence  on  that  day  (4). 
On  the  last  day  of  term  the  junior  bar  are  first  called  upon,  but 
senible  their  privilege  is  confined  to  unopposed  motions  (5). 

3.  According  to  the  general  rule  of  the  Court,  upon  motion  or 
seal  days  the  judge  calls  upon  each  counsel  in  Court  in  turn, 
according  to  his  seniority,  to  move  (6) ;  and  each  counsel,  when 
called  upon,  has  a  right  to  make  two  motions  before  the  next 
counsel  is  called  upon.  If,  upon  going  through  the  Bar,  all  the 
motions  are  not  exhausted,  the  same  process  is  gone  through, 
toties  quoties,  till  all  the  motions  are  disposed  of;  but  in  the  Court 
of  Appeal,  motions  are  set  down  in  the  paper,  and  called  on  in 
their  order  (7). 

4.  If  counsel  is  unable  to  make  a  motion  of  which  notice  is  given, 
on  the  day  named,  "  or  as  soon  after  as  counsel  can  be  heard,"  he 
may  save  his  notice  of  motion  till  the  next  motion  or  seal  day  (8) ; 
but  if  he  omits  either  to  make  the  motion  or  to  save  it,  and  if  it  be 
not  saved,  it  will  be  treated  as  an  abandoned  motion  (9) ;  and  the 
opposite  party  may,  when  all  the  motions  are  exhausted,  or  at  the 
next  motion  or  seal  day,  apply  for  his  costs  of  the  motion  (10) ;  and 
counsel  for  the  motion,  on  being  afterwards  instructed,  cannot  sub- 
sequently save  the  motion  till  the  next  seal  (11),     But  the  motion 

(1)  Anon.  4  L.  J.  (Oh.)  204 ;  Chaffers  (7)  Dan.  Oh.  Pr.  4th  Ed.  1446. 

V.  Baiter,  2  W.  E.  546 ;  Dan.  Ch.  Pr.          (8)    Re  Banwen    Iron     Company, 

4th  Ed.  1442  ;  Kerr,  Tnj.  612.  17  Jiir.  127  ;    Dan.   Ch.   Pr.  4th  Ed. 

(2)  1  L.  J.  (Ch.)  60.  1446,  1450. 

(3)  Soltau  V.  Delield,  15  Jur.  1151.  (9)  Cuthhert  v.  Fane,  1  Jur.  890; 

(4)  lb.  Turner  v.  Turner,  15  Jur.  1165. 

(5)  Jb-  (10)  Dan.  Ch.  Pr.  4th  Ed.  1446, 1450. 
(«)  lb.  (11)  Be  Smith,  23  Beav.  284. 
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may  be  saved  at  any  time  before  the  Court  rises,  and  that,  although     Pakt  hi. 
the  motions  may  have  been  finished  (1).  Where,  however,  a  motion  ' 


of  which  notice  was  given  for  the  29th  of  June  was  ordered  on 

that  day  to  stand  over  till  the  next  motion  day,  the  6th  of  July, 

but  was  not  then  either  brought  on  or  saved,  Vice-Ohancellor  Sir 

W.  P.  Wood  held  that  the  party  moving  was  entitled  to  make  the 

motion  up  to  the  close  of  the  following  motion  day,  being  the  13th 

of  July  (2) ;  and  that,  although  an  order  had  been  made  on  the 

13th  of  July  for  the  costs  of  the  motion  as  abandoned,  that  order 

being  treated  as  made  in  the  course  of  the  then  seal  of  the  13th  of 

July,  therefore  not  absolute  until  its  close  (3).     But  upon  the 

motion  being  made,  if  counsel  does  not  appear  in  opposition  to  the 

motion,  it  is  granted  on  affidavit  of  service  (4).     If  the  affidavit  of 

service  is  imperfect  or  irregular,  the  service  cannot  be  subsequently 

verified,  but  a  new  notice  of  motion  must  be  given  (5),   The  order 

which  is  made  on  affidavit  of  service  is  in  the  terms  of  the  notice. 

An  order  made  on  affidavit  of  service,  is  liable  to  be  discharged, 

if  there  be  any  irregularity  in  the  notice  (6)  or  affidavit  (7)  on 

which  it  is  founded ;  or  if  it  adds  to  (8),  or  departs  from,  the  terms 

of  the  notice  (9) ;  but  an  order  which  is  less  extensive  than  that 

asked  by  the  notice,  may  be  granted,  if  it  will  not  prejudice  the 

person  against  whom  it  is  made  (10).     The  Court  will  not,  upon  The  Court 

motion,  make  an  order  which  will  decide  the  principal  point  of  the  motion  make 

cause,  unless  with  the  consent,  by  counsel  in  Court,  of  all  parties  ''"n^d '^'^•^''ii:'^ 

affected  by  it,  and  that  consent  cannot  be  inferred  from  non-  principal 

attendance  in  pursuance  of  the  notice  (11).     Nor  will  the  Court,  case,  unless  by 

consent. 

(1)  Cass  V.  Bailet/,  Smith,  Ch.  Pr.      Ex  parte  Oarew,  23  L.  J.  (Oh.)  761. 
248,  n.  (cited  Kerr,  Inj.  621.)  (9)  Hutton  v.   Repworth,  6    Hare, 

(2)  Wedderburne  v.  Llewellyn,U  W.      315 ;  Dan.  Oh.  Pr.  4th  Ed.  1448. 

E.  939;  see  Woodcock  v.  Oxford,  &c.,  (10)  Hutton  v.  Eepworth,  6  Hare, 

Bailw.  Co.,  17  Jur.  33.  315,  317 ;  12  Jur.  835  ;  .see  Powell  v. 

(3)  lb.  Cockerell,  4  Hare,  572 ;  Glarh  v.  Jaques, 
(4>  Davidson    v.    Leslie,    9    Beav.  11  Beav.  623 ;   Pratt  v.    Walker,  19 

104.  Beav.  261. 

(5)  Barton  v.    Chamhers,  4  Beav.  (11)  Like  v.  Berresford,  3  Bro.  0.  C. 
547 ;  Angier  v.  May,  3  W.  E.  330.  366  ;  Skinners  Company  v.  Irish  So- 

(6)  Moody  V.  Hehberd,  11  Jur.  941.  ciety,  1  My.  &  Or.  162,  164;  Tidlett  v. 

(7)  Solomon   v.    Stalman,  .4   Beav.  Armstrong,  1  Keen.  428,  435  ;  sed  vide 
243.  Bailey  v.  Ford,  13  Sim.  495. 

(8)  Pratt  V.  Walker,  19  Beav.  261 ; 
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Part  III.     except  by  consent,  extend  the  order  upon  a  motion,  beyond  what  is 
Sect.  10.  ,  .      ,  .       ,,^ 
expressed  in  the  notice  (1). 


Sect.  11.  Evidence  on  the  Motion  for  cm  Injunction. 

1.  An  application  for  an  injunction  must  (except  in  the  case  of 
a  bill  of  interpleader  (2) )  be  supported  by  afHdavits,  or  the  admis- 
sions of  the  defendant  in  his  answer. 

2.  With  respect  to  an  interpleader  bill,  an  application  for  an 
injunction  is  made  by  motion  in  the  usual  manner ;  and  (except 
as  to  the  affidavit  of  no  collusion  which  must  be  annexed  to  or 
accompany  an  interpleader  bill  (3)  )  no  affidavit  of  merits  is  re- 
quired (4),  but  the  money  or  other  property  in  dispute,  must  be 
secured  by  payment  into  Court,  or  in  some  other  manner  (5).  The 
injunction  may  be  obtained  ex  parte  if  none  of  the  defendants 
have  appeared,  but  notice  of  motion  must  be  given  to  those  who 
have  (6).  , 

3.  The  defendant's  answer  is,  for  the  purpose  of  evidence  on  a 
motion  for  an  injunction,  regarded  as  an  affidavit  of  the  defendant, 
and  affidavits  may  be  received  and  read  in  opposition  thereto  (7). 

4.  If  the  application  is  ex  parte,  and  before  the  defendant  has 
entered  an  appearance,  there  must  also  be  a  certificate,  signed  by 
one  of  the  record  and  writ  clerks,  of  the  filing  of  the  bill. 

5.  The  affidavits  on  a  motion  for  an  injunction,  though  usually 
made  by  the  plaintifi",  may  be  made  by  any  person  acquainted 
with  the  facts  (8).  Thus  an  injunction  was  granted  to  restrain 
the  publication  of  a  work  sold  as  the  plaintiff's,  upon  an  affidavit 
by  the  plaintiff's  agent,  the  plaintiff  himself  being  abroad  (9).  But 

(1)  Wyatt's  P.  B.  287;  Dan.  Ch.  &  Sm.  633,643;  Jones  v.  Gilliam,  G. 
Pr.  4th  Ed.  1448  ;  Kerr,  Inj.  621.  Coop.  49 ;  Vicary  v.   Widger,  1  Sim. 

(2)  Eamiltcm  v.  Maries,  5  De  G.  &  15 ;  Walbarike  v.  Sparks,  1  Sim.  385. 
Sm.  638.  (6)  Warrington  v.  Wheatsfone,  Jac. 

(3)  Mitford,  PI.   60;   Stevenson  v.  205;  Vicart/  v.   Widger,   1  Sim.  15; 
Anderson,  2  V.  &  B.  407,  410;  War-  Eoggart  v.  Outts,  Cr.  &  P.  199. 
rington  v.  Wheatstone,  Jac.  205.  (7)  15  &  16  Vict.  c.  86,  s.  59. 

(4)  TFootZv.  iyne,  4DeG.  &Sm.l6;  {B)  Mollett  v.  Enequist,  25  Beav. 
Walhankv.  Sparks,!  Sim. 385;  Hamil-  609;  Kenworthy  v.  Accunor,  3  Madd. 
ton  V.  Marks,  5  De  G.  &  Sm,  642.  550. 

(5)  Sievehing  v.  Behrens,  2  My.  &  (9)  Byron  (Lord)  v.  Johnston.,  2 
Cr.  581 ;  Eamilton  v.  Marks,  5  De  G.  Mer.  29. 
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an  affidavit  made  by  the  solicitor  of  the  party,  or  by  any  other    Part  m. 

Sect  11< 
person  than  the  plaintiff  himself,  is  not  sufficient,  unless  a  good ! — '. — 

reason  be  given  for  its  not  being  made  by  the  plaintiff  himself  (1). 

The  affidavits  must  not  be  sworn  until  after  the  bill  is  filed, 

otherwise  they  cannot  be  read,  as  they  have  not  been  made  in  a 

cause  (2).    And  an  injunction  obtained  on  affidavits  sworn  before 

the  filing  of  the  bill  cannot  stand  (3). 

6.  Office  copies  of  the  affidavits  must  be  in  Court  at  the  time  of 
moving  for  the  injunction ;  and  injunctions  have  been  dissolved, 
•with  costs,  on  the  ground  that  the  office  copies  of  the  affidavits 
upon  which  they  were  granted,  were  not  actually  in  Court  when 
the  orders  were  pronounced  (4).  But  sometimes  in  vacation,  when 
matters  pressed,  the  Court  has  taken  affidavits  into  its  own  hand 
and  considered  them  as  filed  (5). 

7.  An  affidavit  must  be  correctly  intitled  in  the  cause  or  matter 
in  which  it  is  made ;  but  an  affidavit  which  was  properly  intitled 
in  the  cause  at  the  time  it  was  filed,  may  be  used,  on  a  motion 
for  an  injunction,  although  the  title  of  the  cause  has  since  been 
changed  by  amendment  (6). 

8.  All  affidavits  must  be  taken  and  expressed  in  the  first  person 
of  the  deponent  (7).  The  affidavit  must  commence  by  stating  that 
the  party  "  makes  oath  and  says,"  for  though  the  jurat  express 
that  the  party  was  sworn,  it  will  not  be  sufficient  unless  the  affidavit 
also  state  that  the  party  makes  oath  (8).  Every  affidavit  must  be 
divided  into  paragraphs,  and  every  paragraph  numbered  consecu- 
tively, and,  as  nearly  as  may  be,  confined  to  a  distinct  portion  of 
the  subject  (9).  Each  statement  in  the  affidavit,  must  shew  the 
means  of  knowledge  of  the  person  making  the  statement  (10).  The 
fact  that  an  affidavit  departs  from  the  common  form  is  a  circum- 

(1)  Spalding  v.  Keely,  7  Sim.  377 ;  (5)  Att.-Oen.  v.  Lewis,  8  Beav.  179. 
Scotson  V.  Oauty,  1  Hare,  91.  (6)  Eawes  v.  Bamford,  9  Sim.  563 ; 

(2)  Francome  v.  Francome,  11  Jur.  et  vide  Dan.  Ch.  Pr.  4th.  Ed.  826. 
(N.  S.)  123 ;  13  W.  B.  355 ;  overruling  (7)  Cons.  Ord.  xvni.,  r.  1. 
Fenndll  v.  Brown,  18  Jur.  1051.  (8)  PUllipps  v.  Prentice,  2   Hare, 

(3)  Williams  v.  Davies,  2  Coop.  C.  C.  542 ;  7  Jur.  528 ;  Be  Newton,  2  De  G. 
172,  n.  P.  &  J.  3. 

(4)  Jachson  v.  Cassidij,  10  Sim.  (9)  15  &  16  Vict.  o.  86,  s.  37. 
326 ;  Elsey  v.  Adams,  4  Giff.  398 ;  9  (10)  Ord.  5th  Feb.  1861,  r.  23, 
Jur.  (N.  S.)  788. 
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Pabt  III.    stance  to  excite  the  jealousy  of  the  Court,  unless  a  reason  is  shewn 

'. '- for  the  departure  (1). 

9.  AflSdavits  filed  before  the  date  of  the  notice  of  motion  cannot 
be  read,  unless  notice  of  an  intention  to  read  them  has  been  duly 
served  on  the  opposite  party.  And  the  solicitors  for  the  party 
against  and  for  whom  a  motion  is  to  be  made  need  not  search  for 
affidavits  filed  further  back  than  the  day  of  the  date  of  the 
notice  (2).  If  it  is  intended  to  use  an  affidavit  previously  filed  in 
the  cause,  notice  of  that  intention  must  be  served  on  the  respon- 
dent (3) ;  but  if  the  respondent  filed  an  affidavit  in  answer  to  the 
affidavit  of  the  mover,  that  is  a  waiver  of  any  objection  on  the 
ground  of  want  of  notice  (4).  On  a  motion  for  an  injunction, 
counsel  may  make  use  of  any  affidavit  filed  before  he  addresses 
the  Court  (5).  And  in  a  very  pressing  case,  an  affidavit  to  be  used 
upon  a  motion  to  dissolve  an  injunction,  (in  this  case  obtained  on 
the  morning  of  the  day  of  the  motion,)  will  be  allowed  to  be  sworn 
in  open  Court  (6) ;  but,  except  under  very  special  circumstances 
(as  where  there  might  be  a  failure  of  justice  or  great  inconvenience), 
the  Court  will  not  allow  new  evidence  to  be  adduced  on  the  motion 
after  it  has  been  opened  (7).  And  this  rule  extends  to  the  case  of 
documents  which  it  is  proposed  to  verify  viva  voce  by  the  attesting 
witness  (8) ;  but  the  Court  may  take  notice  of  matters  already 
given  in  evidence,  and  may  refer  to  notes  of  the  Court  made  on 
previous  proceedings  in  the  cause  (9).  And  the  Court  of  Appeal 
may,  if  it  think  fit,  allow  new  evidence  to  be  used  before  itself  (10), 

(1)  Woodhatck  v.  Fredand,  11  W.  Eattersley,  8  Hare,  86 ;  Electric  Tele- 
E.  398.  graph  Company  v.  Nott,  11  Jur.  273; 

(2)  Clement  v.  Griffith,  0.  P.  Coop.  Smith  v.  Swansea  Dock  Company,  9 
470.  Hare,  App.  xx. ;  Bird  v.  Lake,  1  H.  & 

(3)  Clement  Y.  Griffith,  G.  P.  Coop.  'i!i.llS;Munro\.'\]^ivenhoe,&'c.,Eailw. 
470  ;  Bawdier  v.  Bowdler,  9  L.  J.  (Ch.)  Co.,  18  W.  R.  880. 

(N.  S.)  394;  Lister  v.  Leather,  3  Jur.  (8)  Bird  v.  Lake,  1  H.  &  M.  111.  1 

(N.  S.)  433.  (9)  Lister  v.  Leather,  3  Jur.  (N.  S.) 

(4)  Blachmore    v.     Olamorganshire      433. 

Mailw.  Co.,  5  Russ.  151.  (10)  Const  v.  Barr,  2  Euss.    161, 

(5)  Munro  v.  Wivenhoe  and  Bright-  163 ;  Be  Joseph  and  Webster,  1  Euss. 
lingsea  Eailw.  Co.,  13  W.  E.  880;  12  &  My.  496;  Whitworth  v.  Whyddon, 
L.  T.  (N.  S.)  562.  2  Mac.  &  G.  56  ;  Fole  v.  Joel,  2  De 

(6)  Mereers'  Company  v.  Great  G.  &  J.  285 ;  Be  Dixon,  3  Jur. 
Northern  Railw.  Co.,  14  Beav.  20.  (N.  S.)   29. 

(7)  East  LanmsMrc  liailw.   Co.   v. 
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unless  the  application  is  to  discharge  the  order  as  having  been    Paet  m. 

made  on  insufScient  evidence,  in  which  case,  the  Court  will  only  _ 

receive  the  evidence  made  use  of  on  the  former  occasion  (1).  The 
Court  has  control  over  parties  asking  for  an  interlocutory  injunc- 
tion and  their  witnesses,  and  can  make  the  parties  submit  to  any 
terms,  and  if  a  proper  case  can  be  made  out,  the  motion  will  be 
ordered  to  stand  over  to  enable  the  defendant  or  plaintiff  to  answer 
the  affldavits  (2). 

30.  If  the  motion  is  not  made  on  the  day  named  in  the  notice, 
a  party  filing  a  further  affidavit,  ought  to  give  notice  of  his  having 
done  so  to  the  opposite  party. 

11.  The  party  moving  may  save  his  notice  of  motion  till  a 
future  day,  where  from  the  recent  filing  an  affidavit  requiring  an 
answer,  there  is  no  time  to  answer  it.  And  so  the  respondent  in  a 
similar  case  may  ask  that  the  motion  may  stand  over, 

12.  If  a  plaintiff  gives  notice  of  his  intention  to  read  an  affidavit, 
which  he  could  not  have  read  without  notice,  but  declines  to  do 
so,  the  defendant  is  entitled  to  read  it  (3).  An  affidavit  of  service 
of  the  notice  of  motion  must  be  filed  before  the  rising  of  the 
Court  on  the  day  the  motion  is  made  (4)  ;  and  the  person  who 
served  the  notice  should  make  this  affidavit,  which  is  required  to 
be  used,  in  case  the  party  served  should  not  appear  when  the 
motion  is  made.  This  affidavit  must  state  when,  where,  and  how 
the  notice  was  served,  and  by  whom  such  service  was  effected  (5), 
and  it  must  say  "  notice  in  writing,"  or  words  to  that  effect  (6). 
No  order  will  be  drawn  upon  an  affidavit  of  service  of  a  notice  of 
motion,  unless  it  is  made  and  filed,  at  the  latest,  before  the  rising 
of  the  Court  on  the  day  on  which  the  application  is  made  (7).  If 
this  is  not  done,  or  the  affidavit  is  not  sufficient,  a  new  notice  of 
motion  must  be  given  (8),  and  an  order  taken  upon  an  affidavit 

(1)  Tanner  v.  Carter,  1  C.  P.  Coop.  (5)  See  Cons.  Ord.  xxviii.,  r.  8,  Dan. 
temp.  Cott.  337.  Ch.  Pr.  ith  Ed.  1445. 

(2)  Electric  Telegraph  Company  v.  (6)  Hinde,  452;  Wyatt's  P.  R.  9; 
Nott,  11  Jur.  273 ;  Besemeres  v.  Bese-  Macauley  v.  Collier,  1  Yes.  141. 
meres,  Kay,  App.  xvii.  (7)  Milltown  (Lord')  v.  Stuart,  8  Sim. 

(3)  Cauty  v.  Eoulditch,  14  Sim.  75.  34. 

(4)  Milltown  (Lord)  v.  Steuart,  8  (8)  Barton  v.  Chamhers,  4  Beav. 
Sim.  34 ;  Marshall  v.  Colehill,  2  Coop.  547. 

0.  0.  172,  n. 
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PAsrin. 
Skt.  11. 


beUef  koCoo 
Tatneat&e 
hearing  of  tlie 
esiase.  bat  it  s 
admitted  <Hi 
itttesioeatiHy 
e^i^otieatiaos. 


of  aenioe  may  be  diacliarged  for  any  irregolsrity  in  the  afiSdavit, 
as  tat  misnomer  of  a  party  in  the  snit  (1). 

13.  Oral  eridHice  may  be  made  nse  o^  and  witnesses  may  be 
cross-examined  npon  any  affidarits  they  may  hare  made  (2) ;  mdess 
othenr^  directed  by  the  Court,  the  examination  and  oties- 
examination  take  place  before  an  examiner  (3^  In  a  proper  case 
the  Comt  trill  allow  the  motion  to  stand  OTer,  in  order  that  a  cros- 
examination  may  take  place  (4). 

14.  In  Bird  t.  Late  (5)  Yice-Chant^or  Sir  W.  P.  Wood  said 
tiiat  he  had  always  understood  tiie  role  to  bev  that  evidem^  of 
belief  was,  at  the  hearing  of  the  caose,  of  no  value  whater^',  bat 
that  on  an  intedocototy  application  it  was  always  admitted,  as 
patting  the  other  dde  to  answer  it,  and  if  notexpres^y  denied  was 
to  be  assumed  for  the  porpoees  of  flie  a^^cation  to  be  in  accord- 
ance with  the  &cts.  Bat  &b  person  making  a  statement  most 
shew  his  means  of  knowledge  (6). 

15.  The  affidarite  should  contain  no  all^ation  of  a  &rt  not 
Elated  in  &e  bOl,  and  tiieie  must  be  no  Tanance  betw^n  the 
aU^ations  in  the  IhB,  or  the  relief  sought  tl^rdby  and  prayed,  and 
the  affidaTits  in  support  of,  and  making  out  tie  case  in  the  bill  (7). 

16.  An  injunction  granted  on  a  motion  must  be  sucb  an  iigune- 
tion  as  is  prayed  by  tbe  bill  (8).  The  Court  tmly  gtimts  an  in- 
junction on  a  specific  cas^  bat  general  words  in  a  motiooi  for  an 
injunction  will  be  justified  by  establidiing  a  spedfic  case  (9).  If 
an  injunction  is  applied  for  upon  a  distinct  ground,  which  fails,  it 
wiU  not  be  granted  upon  anotiier  ground  which  has  not  beoi  pat 
forward,  but  which,  it  appearsi,  might  hare  been  put  forward  in  the 
drcomstances  of  tije  case  (10).    In  Whitworih  ▼.  Ga^^am  (11), 


(1)  SjfoiH'Ssv-.  Sar(no»,4:BeaT.  243. 

(2)  15  &  16  Vict  c.  S6.  ^  40. 

(3)  Dan.  Ch.  Pr.  -Wi  Ed.  SST,  ft 
seq. 

(4)  3>r77}'.-jnrSif  r.  Si'mxinij.  10 
Hsre,  App.xs.:  Be^viens  r. Bessmeres, 
Kay,  Ah>-  :stu. 

(5)  1  H.  &  M.  111. 

(6)  Old.  oih.  Feb.  1S'31,  r.  23. 

(7)  Dawsmi  t.  Totes,  1  BeaT.  301 ; 
WaUleuv:ih  r.  PittAar,  2  Priof,  ISO: 
Stoekmg  v.  Ueu^ifyn,  3  U  T.  33 ;  Butis 


T.  Mat&exs,  5  L.  J.  (y.  S.)  Cb.  1S4; 
Bmim  t.  mMifmorf,  2  Jnr.  1062: 
Sifrt:  T.  Of  KW  Bank  or  XoiiftM,  1  Jnr. 
(N.  S.)  127  ;  Att.-Geti.  t.  Onx-srs  Com- 
ptity,  1  Eeeo,  606 ;  Jbaes  v.  Zotfaier, 

1  .tbt.  seo. 

(S)  Bitrdeti  x.  Bag,  33  L.  J.  (X.  &.) 
Ch.  4L 

(9)  Herts  \.  Umha  Baai  ^iMsdem, 
1  Jxa.  (X.  S.)  127. 

(10)  Casielti  x.  Cbot,  7  Hare,  Si>. 

(11)  Cr.  &  Hi.  32o. 
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Lord  Chancellor  Cottenham  said,  that  when  a  party  comes  on    PaetIII. 
motion  to  restrain  another  from  doing  an  act,  he  is  bound  to  ' 


tell  the  Court  what  the  case  is  on  which  he  relies,  and  that  when 
he  brings  forward  prominently  and  relies  upon  a  given  case,  the 
Court  will  not  allow  him,  if  he  should  fail  in  that  case,  to  spell  out 
another,  and  say  he  might  have  framed  his  case,  so  as  to  shew  a 
title  to  the  relief  asked ;  and  a  plaintiff  who  applies  for  an  injunc- 
tion upon  a- distinct  ground,  which  fails,  will  not,  in  general,  obtain 
an  injunction  upon  another  ground,  which  might  have  been  put 
forward  under  the  circumstances  of  the  case  (1). 

17.  It  is,  in  general,  necessary  that  a  plaintiff  should  swear  it  is,  in  gene- 
positively  to  his  title ;  and  an  injunction  to  restrain  waste  was  that'arilahi-^ 
refused  where  the  plaintiff  merely  swore  upon  his  information  and  ti^  should 

■■^  ^  J.  swear  posi- 

belief  that  a  settlement  had  been  executed  under  which  he  was  a  tiveiy  to  his 
remainderman  for  life  (2)  ;  and  so  in  another  case  to  stay  waste,  a 
statement  that  the  plaintiff  was  entitled  to  the  fee  simple  of  the 
estate  was  held  insufScient,  as  it  was  necessary  to  set  out  a  par- 
ticular title  (3) ;  upon  the  same  principle,  it  is  required  that  where 
an  application  to  restrain  the  violation  of  a  patent  right  is  made 
ex  parte,  or  the  validity  of  the  patent  is  denied,  the  plaintiff  should 
swear  as  to  his  belief  at  the  time  of  making  the  application  (and 
not  as  to  his  belief  at  the  time  he  obtaiued  the  patent),  that  he  is 
the  original  inventor  (4).  So  upon  a  bill  to  restrain  an  infringe- 
ment of  copyright  the  plaintiff  (except  in  cases  falling  within 
the  13th  section  of  5  &  6  Vict.  c.  45)  must  shew  that  the  assign- 
ment was  in  writing,  if  he  is  the  assignee  of  an  assignee,  though  it 
will  be  sufHcient  to  state  the  assignment  under  which  he  himself 
claims  without  tracing  the  title  through  the  mesne  assignees  (5). 
The  title  in  a  case  of  copyright  may  be  either  legal  or  equit- 
able (6) ;  but  the  person  having  the  legal  title  must  be  made  a 
party  to  the  bill  (7.) 

(1)  Hertz  V.  Union  Bank  of  London,  6  Jur.  (N.  S.)  164 ;  Mayer  v.  Spence, 
1  Jur.  (N.  S.)  127.  IJ.  &  H.  87 ;  6  Jur.  (N.  S.)  672. 

(2)  Daviea  v.  Leo,  6  Ves.  784.  (5)  Morris  v.  Kdly,  1  J.  &  W.  481. 

(3)  Whitelegg  v.  Whitehgg,  1  Bro.  (6)  Mawman  v.  Tegg,  2  Russ.  391 
0.  0.  57.  Sheriff  v.  Coates^  1  Russ.  &  My.  167 

(4)  Hill  V.  Thompson,  3  Mer,  622,  Chappel  v.  Purday,  4  Y.  &  C.  485 
624  ;  Stum  v.  De  la  Bue,  5  Rubs.  322,  Bohn  v.  Bogue,  10  Jur.  420. 
328 ;  Whitton  v.  Jennings,  1  Dr.  &  Sm.  (7)  Colburn  v.  Buncombe,   9  Sim. 
1 10 ;  S.  C.  sub.  nom.  Whitten  v.  Jennings,  151. 
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Paet  III.         18.  The  evidence  must  also  prove  some  actuaJ  violation  of  the 
Sect.  H.        ,..„,.  ^ 
plamtm  s  rights,  or  a  threat  of  violation,  or  some  fact,  and  not  mere 

belief.    Thus  in  cases  of  waste  an  affidavit  merely  as  to  belief,  or 

that  the  deponent  is  credibly  informed  that  the  defendant  intends 

to  commit  waste,  without  stating  any  grounds  for  it,  will  not  be 

sufficient;   there  must  either  be  some  fact,  like  the  sending  a 

surveyor  to  mark  out  trees,  or  some  threat  (1). 

19.  The  affidavits  in  support  of  an  ex  ^arte  injunction,  should 
always  state  the  precise  time  at  which  the  plaintiff,  or  those  acting 
for  him,  became  aware  of  the  threatened  injury  (2).  They  must 
shew  either  that  notice  to  the  defendant  would  be  mischievous,  or 
that  the  mischief  is  so  urgent,  that  it  would  be  done  if  notice  were 
served  on  the  defendant  before  the  injunction  could  be  obtained. 
If  the  affidavits  fall  short  of  this  point,  the  motion  will  be  ordered 
to  stand  over,  and  notice  of  it  must  be  served  on  the  defendant  (3). 

20.  If  the  application  for  an  injunction  or  writ  of  ne  exeat  regno, 
is  em  parte,  the  party  applying  must  deliver  copies  of  the  affidavits 
upon  which  it  was  granted,  upon  payment  of  the  proper  charges, 
immediately  upon  the  receipt  of  a  written  request  and  undertaking 
as  to  charges,  or  within  such  time  as  may  be  specified  in  such 
request,  or  may  have  been  directed  by  the  Court  (i). 

21.  Any  party  in  a  cause  or  matter,  may  require  the  attendance 
of  any  witness  before  an  examiner  of  the  Court,  or  before  an 
examiner  specially  appointed  for  the  purpose,  and  may  examine 
such  witness  orally,  for  the  purpose  of  using  his  evidence  upon  any 
motion  or  other  proceeding  before  the  Court;  and  any  party 
having  made  an  affidavit  to  be  used  on  any  motion  or  other  pro- 
ceeding is  bound,  on  being  served  with  a  subpoena,  to  attend  before 
an  examiner  for  the  purpose  of  being  cross-examined  (5).      But 

(1)  Gibson  v.  Smith,  2  Atk.  182;  (5)  15  &  16  Vict,  c  86,  s.  40;  Bese- 
Jackson  V.  Cator,  5  Ves.  688 ;  Eansmi  meres  v.  Besemerts,  Kay,  App.  xvii. ; 
V.  Qardiner,  7  Ves.  305,  309;  Etches  Normanvittey.Stanning,  10  Hare,  A-p^i. 
V.  Lance,  lb.  417  ;  Hannay  v.  M' Entire,  xx. ;  ClarJce  v.  Laio,  2  K.  &  J.  28  ; 
11  Ves.  54.  Lloyd  v.  Whitty,  19  Beav.  57 ;  Mcholls 

(2)  Calvert  v.  Gray,  2  Coop.  C.  C.  v.  Ibhetson,  7  W.  R.  430 ;  Edwards  v. 
171,  n.  Spaight,  2  J.  &  H.  617;  Si/iger  Snving 

(3)  Anon.  1  L.  J.  (Ch.)  4.  Machine  Manufacturing   Company  v. 

(4)  Ord.  XXXVI.,  r.  9  ;  vide  lb.  rr.  4,  Wilson,  2  H.  &  M.  584 ;  Dan.  Ch.  Pr. 
5,  6,  4th  Ed.  822,  et  seq. 
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the  Court  has  a  discretionary  power  of  acting  upon  such  evidence,     Paet  nr. 

•            Sect  11 
as  may  be  before  it  at  the  time  of  the  application,  and  of  making ! — '— 

such  interim  order  or  otherwise,  as  may  appear  necessary  to  meet 
the  justice  of  the  case  (1).  However,  no  weight  is  to  be  attached 
to  an  affidavit  where  the  opposite  party  has  had  no  opportunity  to 
cross-examine  the  witness  (2).  Unless  a  defendant  gives  notice 
that  he  intends  to  read  his  answer  on  the  application,  he  cannot 
on  an  interlocutory  motion  for  an  injunction  be  cross-examined 
upon  it ;  but  on  a  motion  for  a  decree,  the  answer  being  in  that 
case  an  affidavit,  the  defendant  can  be  cross-examined  upon  his 
answer  (3).  A  witness  cannot  be  cross-examined  in  open  Court 
upon  an  interlocutory  application,  but  only  at  the  hearing  of  the 
cause,  and  in  those  cases  in  which  issue  has  been  joined  by  filing  a 
replication  (4).  But  in  Nieholls  v.  Ibbetson  (5),  upon  a  motion  for 
an  injunction,  an  order  was  made  for  the  attendance  of  the  defen- 
dants, for  the  purpose  of  being  examined  in  open  Court  viva  voce, 
on  the  ground  that  the  witnesses  proposed  to  be  examined  were 
all  defendants. 

22.  The  Court  will  not  allow  a  motion  (in  this  case  to  dissolve  an 
injunction  to  restrain  proceedings  in  an  action  on  a  bill  of  exchange) 
to  stand  over,  in  order  to  allow  witnesses  who  have  made  an 
affidavit,  to  be  examined  viva  voce,  if  it  is  satisfied  that  the  applica- 
tion is  made  for  the  purpose  of  creating  delay  (6) ;  nor  in  a  patent 
case,  in  order  to  allow  a  witness  (in  this  case  the  plaintifi',  who  had 
made  an  affidavit  of  his  belief  of  title  to,  and  infringement  of  a 
patent)  to  be  cross-examined,  if  it  is  satisfied  that  the  plaintiff 
has,  by  making  the  affidavit,  done  enough  to  entitle  him  to 
proceed  at  Law  to  try  his  legal  title  (7). 

23.  If  sufficient  ^rimd  facie  evidence  of  a  case  for  an  injunction 
is  produced  on  the  motion,  the  Court  will  grant  the  injunction, 
unless  the  defendant  produce  evidence  rebutting  that  prima  facie 
evidence  (8).     And  in  Scoti  v.  Becker  (9)  it  was  held  that  if,  in 

(1)  15  &  16  Vict.  c.  86,  s.  40.  (5)  7  W.  E.  430. 

(2)  Wightman  v.  Wheelton,  23  Beav.  (6)   Normanville  v.    Stannmg,   10 
397 ;  3  Jur.  (N.  S.)  124.  Hare,  App.  xx. 

(3)  lb.  (7)  Mayer  v.  Spence,  IJ.  &  H.  87. 

(4)  Ord.  Gth  Feb.   1861,  rr.  7,  19,  (8)  Sell  v.  Wilson,  34  L.  J.  (Oli.) 
21 ;  Bodger  v.  Bodger,  11 AV.  E.  80.  572. 

(9)  4  Price,  346. 
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Paet  III.     support  of  an  application  for  an  injunction  to  restrain  the  transfer 

'         of  stock  into  the  names  of  a  feme  covert  administratrix  and  her 

husband,  on  the  ground  of  insolvency  and  of  their  being  abroad, 
the  plaintiff  would  swear  to  his  belief  of  insolvency,  and  the  defen- 
dants by  their  affidavits  did  not  clearly  negative  that  allegation, 
an  injunction  ought  to  be  granted ;  for,  that  where  a  party  swears 
to  his  belief  of  a  circumstance  which  must,  if  true,  be  in  the 
knowledge  of  the  person  whom  the  statement  is  meant  to  affect, 
and  he  will  not  deny  it,  such  belief  is  sufficient  to  induce  the 
Court  to  take  the  circumstances  as  acknowledged;  but  if  the 
equity  of  the  bill  is  falsified  by  the  affidavits  on  the  other  side,  the 
Court  will  not  grant  the  injunction  (1).  And  it  is  not  sufficient  on 
a  motion  to  dissolve  an  injunction,  that  the  defendant  merely 
brings  into  dispute  and  questions  the  statements  of  the  plain- 
tiff (2) ;  nor,  on  such  a  motion,  there  being  no  answer,  will  the 
Court  dissolve  the  injunction  upon  the  sole  ground,  that  the 
plaintiff's  equity  is  denied  by  the  defendant's  affidavit,  where  the 
affidavit  does  not  traverse  all  the  facts  on  which  the  plaintiff's 
equity  rests  (3). 

24.  If,  upon  the  motion  for  an  injunction,  the  evidence,  as  to  the 
material  facts,  was  contradictory,  the  Court,  under  the  old  practice, 
would  direct  an  issue  to  inform  its  conscience  (4).  In  M  Curdy  v. 
Noah  (5)  the  Court  refused  an  injunction,  on  the  groimd  that  the 
evidence  of  the  plaintiff  and  defendant  was  altogether  conflicting, 
and  an  inspection  of  the  defendant's  shaft  (to  prohibit  the  pro- 
ceeding with  which,  the  injunction  was  moved  for),  was  imprac- 
ticable, from  being  filled  with  water. 


Sect.  12.  The  Effect  of  Pleadings,  and  of  Changes  in  the  Pleadings. 

1.  An  amendment  of  the  bill  under  an  order  of  couree,  is  a 

waiver  of  a  notice  of  motion  for  an  injunction  already  given,  and 

(1)  Sanxter  v.  Foster,  Cr.  &  Ph.  302.  (3)  Pyecroft  v.  Pyea-oft,  2  bm.  &  G. 

(2)  Palw.  V.  Gathercoh,  1  Coll.  565  ;      326. 

Scott  V.  Becker,  4  Price,  346.  (4)  De  Tastet  v.  Bordenave,  Jac.  516. 

(5)  17  L.  J.  (N.  S.)  Ch.  165. 
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the  plaintiff  must  pay  the  defendant's  costs  of  the  motion  (1).     If    ^^^^  ^2" 

the  plaintiff  wishes  to  save  his  notice  of  motion,  he  should  make  a 

special  application  for  leave,  to  amend  without  prejudice  to  the 
notice  (2).  After  amending  a  bill  for  an  injunction,  it  is  irregular 
to  move  on  a  notice  of  motion  given  before  the  amendment, 
because  such  a  notice,  would  be  a  notice  on  a  record  no  longer  in 
existence,  and  on  the  existing  record  there  would  be  no  notice  of 
motion  (3).  In  Bawlings  v.  Lambert  (4)  leave  was  given  to  amend 
the  bill,  without  prejudice  to  a  notice  of  motion  for  an  injunction, 
which  had  been  given  before  a  demurrer  to  the  bill  had  been 
allowed,  the  Vice-Chancellor  remarking  that  it  was  only  a  question 
of  costs. 

2.  The  mere  obtaining  an  order  to  amend  will  not,  of  itself, 
dissolve  an  injunction ;  and,  unless  the  record  has  been  actually 
and  materially  altered,  the  injunction  is  not  gone  (5) ;  and  if  the 
amendments  are  merely  formal,  or  the  merits  of  the  case  remain 
untouched,  or  the  constitution  of  the  suit  is  substantially  unaltered, 
the  injunction  remains,  an  injunction-  not  being,  in  general,  dis- 
solved by  a  subsequent  amendment  of  the  bill  (6).  An  order  to 
amend  does  not  affect  the  injunction,  whether  expressed  to  be 
without  prejudice  or  not ;  and  it  is  not  necessary,  though  usual, 
for  the  order  (one  of  course)  giving  leave  to  amend  to  state  that 
the  amendment  is  made  "  without  prejudice  to  the  injunction  "  (7) ; 
and  an  injunction,  if  granted  upon  merits,  is  not  dissolved  by  the 
amendment  of  the  bill,  though  the  amendment  be  without  saving- 
the  injunction  (8).  When  a  demurrer  is  filed,  the  plaintiff  is 
nevertheless  at  liberty,  before  it  has  been  argued,  to  obtain  an  order 

(1)  London  and  Blackwall  Bailw.  (6)  Warburton.v.  London  and  Black- 
Co.  V.  Limehouse  Board  of  Works,  3  wall  Bailw.  Go.,  2  Beav.  253  ;  Brooks 

Kay  &  J.  123 ;  Monypenny  v. ,  v.  Burton,  1  Y.  &  0.  Ch.  271 ;  6  Jur. 

1  W.  B.  99 ;  Smith  v.  Dixon,  12  W.  E.  94;  Kennedy  v.  Lewis,  14  Jur.  166  ; 

934.  Dan.  Ch.  Pr.  4th  Ed.  1514;  Kerr,  Inj'. 

(2)  Martyn  v.  Fust,  8  Sim.  199  ;  635. 

Gouthwaite  v.  Rippon,  1  Beav.  54;  (7)  Warburtonw.  London  and  Black- 
Child  V.  Douglas,  Kay,  574 ;  Mony-  wall  Bailw.  Co. ;  2  Beav.  253  ;  Seton, 
penny  v. ,  1  W.  E.  99.  873,  3r(i  Ed. ;  Dan.  Ch.  Pr.  4th  Ed. 

(3)  GouthwaiteY.Bippon,l'Bea,v. 54:.  385,  1515. 

(4)  IJ.  &  H.  458,  469 ;  vide  p.  1301,  (8)  Sarvey  v.  Hall,  L.  E.  11  Eq.  31 ; 
post,  pi.  12.  23  L.  T.  (N.  S.)  391. 


(5)  Davis  V.  Davis,  2  Sim.  515. 
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Part  iri.     of  course  to  amend  his  bill,  and  the  amendment  will  not  pre- 
Seot.  12.     ....  .  .  '■ 

judice  the  injunction  already  obtained  (1).     Where  an  answer  is 

put  in,  displacing  the  plaintiff's  equity,  and  entitling  the  defendant 
to  dissolve  an  injunction,  the  Court  will  not  grant  leave  to  amend 
without  prejudice  to  the  injunction  (2) ;  but  where  the  answer 
stated  facts  which  were  a  surprise  on  the  plaintiff,  the  Court 
granted  leave  (3).  But  where  an  injunction  had  been  granted  to 
restrain  the  defendant  from  doing  certain  acts,  until  he  should 
fully  answer  an  information  and  bill,  or  the  Court  should  make 
order  to  the  contrary,  the  parties  who  had  obtained  an  injunc- 
tion, had  made  it  impossible  for  the  defendant  to  answer  the 
information  and  bill  on  which  the  injunction  had  been  obtained, 
inasmuch  as  the  record  had  been  so  metamorphosed  by  the  addi- 
tion of  a  co-plaintiff  that  the  old  information  and  bill  no  longer 
existed;  and  the  parties  who  obtained  the  injunction  had,  by 
amending  the  record  in  the  way  they  had  done,  made  it  im- 
possible for  the  defendant  to  avail  himself  of  the  contingency 
mentioned  in  the  order ;  the  Court  held,  that  the  injunction  was 
gone  (4). 

3.  In  D'Arcy  v.  Sumner  (5)  it  was  held  that  a  supplemental  biU, 
does  not  put  an  end  to  an  irijunction. 

4.  The  Court  will  not  grant  an  injunction  if  the  bill  contains 
any  scandalous  matter ;  and  where  (under  the  old  practice),  a  bill 
had  been  referred  for  scandal,  and  was  reported  scandalous,  it  was 
held  that  no  motion  could  be  made  on  it  for  an  injunction,  until 
the  scandalous  matter  was  expunged,  for,  till  then,  it  was  not 
known  what  the  bill  was,  and  the  defendant  could  not  answer 
it  (6).  All  injunctions  being  now  special,  and  on  the  merits,  the 
old  practice  with  reference  to  dissolving  the  injunction,  called  the 
common  injunction  (7),  upon  exceptions  to  the  answer  for  in- 
sufficiency, is  now  obsolete  (8). 

(1)  Warhurton^.  London  and  Black-  SJiarpY.  AsMon,  3  V.  &  B.  144;  King 
wall  Railw.  Co.,  2  Beav.  253.  v.  Turner,  6  Madd.  255. 

(2)  Penfold  V.  Stoveld,  3  Madd.  471 ;  (5)  2  Moll.  359. 

et  vide MoUett  y, Enequist,  26  Beav. 466.  (6)  Davenport  y.  Davenport,Q'M.tiM. 

(3)  Vesey  v.  Wills,  3  Madd.  475.  251. 

(4:)  Ait.-Oen.  Y.  Marsh,  16  Sim.  572;  (7)   Vide  ^p.  1,  ante. 

(8)  As  to  the  old  practice,  vide  Drewry,  Inj.  99,  351,  412-415. 
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5.  An  injunction  cannot,  in  general  (1),  be  granted  while  a 
demurrer  or  plea,  or  both,  are  pending  (2).  When, the  defendant 
demurs  he  informs  the  Court,  upon  the  record,  that  there  is  no 
equity  in  the  bill  (3).  To  remedy  as  much  as  possible  the  delay 
occasioned  by  this  species  of  defence,  the  Courts  will  always 
advance  and  permit  a  plea  or  demurrer  to  an  injunction  bill  to  be 
argued  immediately  and  out  of  their  regular  course  (4).  But 
although  in  general,  where  an  injunction  bill  is  impeded  by  a 
demurrer  or  plea,  the  Court  will  advance  or  accelerate  the  de- 
murrer (5)  or  plea  (6)  where  pressing  reasons  are  shewn  for  doing 
so ;  because  until  the  demurrer  or  plea  is  disposed  of,  the  injunc- 
tion cannot  be  obtained ;  yet  it  will  not  be  done  if  there  is  great 
delay  unaccounted  for,  as,  for  instance,  where  the  bill  was  filed 
in  respect  of  the  assets  of  a  testator,  three  years  after  his  death, 
and  no  reason  given  why  it  was  not  filed  sooner,  although  iu 
this  case  it  was  sworn  that  there  was  a  considerable  sum  of  money 
in  the  defendant's  hands,  and  a  dispute  in  the  Ecclesiastical  Court 
as  to  probate,  and  danger  of  the  money  being  lost  (7). 

6.  If  the  demurrer  or  plea  is  neglected  to  be  set  down  for  argu- 
ment, or,  if  set  down,  is  abandoned  by  the  defendant's  counsel,  or 
is  overruled,  the  plaintiff  may  immediately  move  for  an  injunc- 
tion (8). 

7.  As  a  defendant  may  plead  to  part,  demur  to  part,  and  answer 
to  the  rest  of  the  bill ;  if,  upon  argument,  either  plea  or  demurrer 
should  be  overruled,  the  plaintiff  will  be  entitled  to  move,  upon 
that  suggestion,  for  an  injunction;  and  even  if  both  plea  and 
demurrer  should  be  overruled,  some  equity  may  still  be  shewn  for 
granting  or  continuing  an  injunction;  thus,  where  there  was  a 

Cousins  V.  Smith,  13  Ves.  167. 

(6)  Anon.  2  Atk.  113 ;  Humphreys 
V.  Humphreys,  3  P.  Wms.  395. 

(7)  Jones  v.  Taylor,  2  Madd.  181. 

(8)  Claughton  v.  Hadwell,  6  Madd. 
299;  Rashleigh  v.  Buller,  Dick.  153 
Franldyn  v.  Thomas,  3  Mer.  225, 234 
Farquharson  v.  Pitcher,  2  Euss.  81 
1  Fowl.  (Ex.)  Pr.  235,  236 ;  vide  Lamb 
V.   Bowes,  Bunb.  11 ;  Bam  v.  Brad- 
bury, lb.  n. 

4  0  2 


Past  III. 
Seot.  12. 


396: 


(1)  Vide  p.  1300,  post,  pi.  9. 

(2)  Anon.  Sel.  Ca.  Gb.  24; 
phreys  v.  Humphreys,  3  P.  Wms. 
Cousins  V.  Smith,  13  "Ves.  164. 

(3)  Cousins  v.  Smith,  13  Ves.  167. 

(4)  Cousins  v.  Smith,  13  Ves.  164 ; 
Jones  V.  Taylor,  2  Madd.  181 ;  Const 
V.  Harris,  T.  &  R.  510,  n. ;  Anon.  v. 
Bridgewater  Canal  Company,  9  Sim. 
378;  Eden,  Inj.  61-64;  Drewry,  Inj. 
356 ;  Kerr,  Inj.  619. 

(5)  Jones  v.  Taylor,  2  Madd.  181 ; 
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Part  llf,     demurrer,  plea,  and  answer  to  an  injunction  bill,  and  the  demurrer 

'■ — ^  was  overruled,  and  the  plea  ordered  to  stand  for  an  answer,  with 

liberty  to  except,  yet  an  injunction  was  granted  upon  the  merits 
confessed  in  the  answer  (1). 

8.  Where  the  plaintiff  had  served  the  defendants  with  notice  of 
a  motion  for  a  special  injunction,  and  the  defendants  afterwards 
filed  a  demurrer  to  the  bill ;  the  Vice-Chancellor  ruled  that,  under 
these  circumstances,  the  demurrer  must  be  set  down  and  argued 
instanter  (2).  It  is  the  usual  course  for  the  demurrer  and  motion 
to  be  argued  together  (3). 

9.  The  pendency  of  a  demurrer  doesnot  prevent  the  plaintiff 
from  serving  the  defendant  with  a  notice  of  motion  (4).  In  this 
case,  after  a  demurrer  to  the  bill  had  been  filed,  the  plaintiff 
served  the  defendant  with  a  notice  of  motion,  that  he  might  be 
ordered  to  deliver  certain  deeds  and  papers  to  the  receiver  in  the 
cause,  and  the  Vice-Chancellor  said  that  he  did  not  think  that  the 
mere  fact  of  putting  a  demurrer  on  the  file,  could  prevent  the 
plaintiff  from  giving  a  notice  of  motion,  and  that  a  case  might 
arise  of  the  most  imminent  danger,  as,  for  instance,  if  a  person 
were  going  to  take  a  ward  of  the  Court  out  of  the  jurisdiction,  and 
then  a  demurrer  should  be  filed,  would  the  mere  pendency  of  the 
demurrer  prevent  a  motion  from  being  made  to  restrain  the  party 
from  taking  the  ward  out  of  the  jurisdiction  ? 

10.  Where  a  demurrer  has  been  put  in,  and  any  advantage  has 
been  gained  at  Law  by  the  defendant  in  Equity,  in  consequence  of 
the  pendency  of  the  demurrer,  it  is  proper  that  the  parties,  upon 
its  being  overruled,  should  be  placed  in  the  situation  in  which  they 
would  have  been,  if  the  demurrer  had  never  been  filed ;  as  ob- 
served by  Lord  Chancellor  Eldon  in  FranMyn  v.  Thomas  (5). 
"  The  principle  is  this : — While  it  is  in  contemplation  whether  a 
good  case  can  be  made  or  not,  if  it  turns  out  that  there  is  an 
equitable  case,  in  the  result  of  the  demurrer,  then  to  deal  with  it 
as  an  equitable  case  from  the  first ;  and  that  it  is  the  bounden  duty 
of  the  Court  to  interfere,  and  place  the  defendant  where  he  would 

(1)  Mansfield  V.  Cook,  1  Fowl.  (Ex.)  (3)  Seton,  872,  3rd  Ed. 

Pr.  236  ;  Eden,  Inj.  62.  (4)  Wardh  v.  Claxton,  9  Sim.  412. 

(2)  V.  The  Bridgevmter  Canal         (5)  3  Mer.  225,  235. 

Company,  9  Sim.  378. 
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have  been,  but  for  an  untenable  defence."    In  this  case  the  defendant     Part  III. 

Sect  12 
in  Equity,  pending  a  demurrer  which  he  had  put  in,  had  taken  " !_ 

the  plaintiff  in  execution,  the  demurrer  was  afterwards  overruled, 
and  the  then  common  injunction  obtained.  Lord  Eldon,  upon 
motion,  discharged  the  plaintiff  out  of  custody ;  but  as  the  judg- 
ment had  been  satisfied  by  the  plaintiff  having  been  taken  in 
execution,  and  if  he  had  been  discharged  the  debt  would  have 
been  lost,  it  was  done  upon  the  terms  of  his  undertaking  again  to 
confess  judgment.  So,  in  the  case  of  Raphael  v.  Birdwood  (1), 
where,  in  consequence  of  a  demurrer  having  been  put  ia  (which 
was  afterwards  overruled),  and  the  argument  having  been  post- 
poned for  the  convenience  of  the  defendants'  counsel,  the  plaintiff 
had  been  prevented  from  obtaining  the  then  common  injunction, 
this  principle  was  attended  to,  and  a  special  motion  for  an  injunc- 
tion to  stay  trial,  without  the  previous  order  for  the  then  common 
injunction,  was  granted. 

11.  An  injunction  "until  answer  or  further  order,"  or  "until 
answer  with  liberty  to  apply,"  is  not  dissolved  i^so  facto  by  putting 
in  a  sufficient  answer,  but  remains  in  force  until  it  is  discharged 
by  the  order  of  the  Court  (2).  But  a  motion  to  dissolve  it  will 
not  be  entertained,  until  the  plaintiff  has  had  reasonable  time  to 
consider  whether  the  answer  is  sufficient  (3). 

12.  The  allowance  of  a  demurrer  to  the  whole  bill  {i.e.,  a 
general  demurrer),  puts  an  end  to  an  injunction  previously  ob- 
tained, and  this  is  so,  though  liberty  be  given  to  amend  (4).  But 
the  Court,  upon  allowing  the  demurrer,  will,  in  a  proper  case,  give 
leave  to  amend  the  bill  without  prejudice  to  a  notice  of  motion  for 
an  injunction,  as  where  the  demurrer  is  allowed  on  a  technical 
ground  (5). 

13.  Although  a  plea  to  the  whole  bill,  if  allowed,  is  to  be  con- 
sidered as  a  full  answer,  yet  if  the  plaintiff  has  already  obtained 

(1)  3  Men  229,  n.  Hinde's  Pr.  598  ;  Harrison's  Pr.  648 ; 

(2)  Ooddeen  v.  Oakley,  2  De  G.  F.      Wy.  Pr.  Peg.  235,  243. 

&  J.  161 ;  vide  sect.  2,  pi.  6,  ante.  (5)  Harding  v.    Tingey,    10    Jur. 

(3)  Gibson  v.  Chayters,  8  Beav.  167;  (N.  S.)  872 ;  34  L.  J.  (Ch.)  13 ;  12  W. 
but  se.e  Stanley  v.  Bond,  5  Beav.  175 ;  E.  817 ;  10  L.  T.  (N.  S.)  323 ;  vide  Baw- 
Cresy  v.  Beavan,  lb.  177,  n.  lings  v.  Lamhert,  13.  &  H.  458,  469 ; 

(4)  Schneider  v.  Lizardi,  9  Beav.  vide  Tp.  1297,  ante, -pi.  1. 
461,  468  ;  Newland's  Pr.  3rd  Ed  354; 
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Se"^  1?'     ^°  injunction  until  "answer  and  further  order,"  the  injunction 

will  remain,  and  is  not  dissolved  by  the  allowance  of  the  plea ; 

but  the  defendant  may  obtain  an  order  to  dissolve  the  injunc- 
tion (1). 

14.  The  fact  that  a  suit  becomes  defective  by  the  bankruptcy 
of  the  plaintiff,  does  not  dissolve  an  injunction  (2).  But  where  a 
defendant  becomes  bankrupt  after  an  injunction  has  been  ob- 
tained (in  this  case  ex  parte,  to  restrain  the  publication  of  a  work 
by  the  defendant),  he  may  move  to  dissolve  without  his  assignees 
being  made  parties;  and  if  the  Court  thinks  it  necessary  to 
protect  the  interest  of  the  assignees,  and  that  injustice  would  be 
done  by  allowing  the  injunction  to  continue,  it  will  dissolve  it 
though  the  assignees  are  not  before  the  Court  (3). 

15.  An  injunction  is  not  dissolved  by  an  abatement  of  the  suit, 
by  the  death  of  either  the  plaintiff  or  defendant  (4). 


Sect.  1 3.  Dismissalj)/  the  Sill. 


Upon  dis-  1.  If  the  bill  m  an  mterpleader  suit  is  dismissed,  it  is  not 

missal  of  bill,  i  i  i     -^  i  • 

injunction       regularly  necessary,  although  it  was  a  very  general  practice,  to 
^  ^'  apply  fo^  ^^  order  to  discharge  the  injunction  ;  for  when  the  bill 

is  dismissed,  in  strictness,  the  injunction  falls  ipso  facto  (5).  If 
any  bill  praying  an  injunction  is  dismissed,  an  injunction  granted 
(on  the  merits  or  otherwise)  on  that  bill  falls  with  it,  and  no 
express  motion  or  order  is  necessary  to  dissolve  the  injunction  (6). 
An  injunction      2.  An  Injunction  having  been  obtained,  does  not  of  itself  pre- 

doesnotpre-  ,       i  .m  i     •         t       •        i  i    ^i  .      .   ,       .  „ 

vent  dismissal,  vent  the  bill  being  dismissed,  and  the  principle  is,  that  after  an 
injunction  has  been  obtained,  if  the  plaintiff  takes  no  step  dm-ing 
the  time  prescribed,  the  defendant  may  move  to  dismiss  the  bill 
for  want  of  prosecution,  and  that,  although  there  is  an  order  for 
staying  execution,  or  trial,  or  even  sometimes  the  commencement 

(1)  Philips  V.  Langlwrn,  Dick.  148  ;  (4)  Vide  pp.  1276,  1277,  ante,  pi.  9, 
Ferrand  v.  Earner,  4  My.  &  Cr.  143,       10. 

147.  (5)  Blennerhasset  v.  Scanlan,  1  Hog. 

(2)  Et  vide  p.  1275,  ante,  pi.  7.  363  ;  Drew.  Inj.  419. 

(3)  M'Beath  v.  Bavenscrqft,  8  L.  J.  (6)  Qreen  v.  Putsfwd,  2  Beav.  70 ; 
(N.  S.)  Ch.  208  ;  Randall  v.  Mum-  Eannam  v.  South  London  Waterworks 
ford,  8  Ves.  424 ;  Caird  v.  Campbdl,  Company,  2  Mer.  63  ;  Day  v.  Snee, 
1  Moll.  484.  3  V,  &■  B.  171 ;  1  C.  P.  QoOp.  Cas.  591. 
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of  an  action  (1).     In  those  cases  the  bill  is  dismissed,  and   of    Part  III. 
^   '                                                                               .                               Sect.  13. 
course  the  injunction  ends  (2).     But  if  any  transaction  between 

the  parties  renders  the  motion  to  dismiss  the  bill  inconsistent  with 

justice,  the  Court  will  advert  to  that  transaction,  on  a  motion  to 

discharge  the  order  for  dismissal  (3) ;  and,  therefore,   where  an 

order  (then  of  course)  dismissing  a  bill  for  want  of  prosecution, 

which  had  been  obtained  after  an  injunction  had  been  granted 

restraining  the  defendant  from  proceeding  in  an  action  at  Law,  on 

the  plaintiffs  undertaking  to  give  judgment  to  be  dealt  with  as 

the  Court  should  direct,  and  not  to  bring  any  writ  of  error,  the 

Court  discharged  this  order  to  dismiss,  and  held  that  the  bill 

could  not  be  dismissed  on  motion  without  notice  (4). 

3.  It  has  also  been  decided,  that  the  pendency  of  a  notice  of 
motiou  to  dissolve  an  injunction,  the  motion  not  having  come  on 
by  reason  of  the  press  of  business  of  the  Court,  does  not  make  it 
irregular  to  obtain  an  order  to  dismiss  for  want  of  prosecution  (5). 
Shewing  cause  (under  the  old  practice)  against  dissolving  an  in- 
junction, was  held  not  such  a  proceeding  in  a  cause  as  to  prevent  a 
bill  being  dismissed  for  want  of  prosecution  (6) ;  and  a  bill  was 
dismissed  for  want  of  prosecution,  notwithstanding  an  injunction 
had  been  ordered  to  stand  over,  with  liberty  to  bring  an  action, 
where  no  steps  had  been  taken  in  the  action  for  some  months  after 
an  answer  had  been  put  in,  denying  infringement  of  a  patent  (7). 

4.  A  plaintiff  may,  notwithstanding  the  pendency  of  a  motion 
for  an  injunction,  obtain  an  order  dismissing  his  bill  with  costs  (8). 
But  Lord  Justice  Turner  said  it  was  desirable  to  get  the  certificate 
of  the  taxing  master,  whether  the  costs  of  a  pending  motion,  were 
costs  in  the  cause ;  but  that  he  was  certainly  not  inclined  to  inter- 
fere, whatever  the  established  rule  in  this  case  might  be,  as  to  the 
costs  of  a  motion  for  an  injunction  (9). 

(1)  James  v.  Biou,  3  Sw.  244 ;  Day  (5)  Farquharson  v.  Pitcher,  3  Eiiss. 
V.  Snee,  3  V.  &  B.   170;  Naylor  v.      383. 

Taylor,    16  Ves.    127 ;    Besgraves  v.  (6)   Warwicic  (Duke  of)  v.  Beaufort 

Lane,  15  Ves.  291 ;  Stagg  v.  Knowles,  (Duke  of),  1  Cox,  111. 

3  Hare,  241.  (7)  Baker  v.   M'Chllan,   27   L.  J. 

(2)  James  v.  Biou,  3  Sw.  245.  (Ch.)  57. 

(3)  lb.  (8)  Markwick  v.  Pawson,  33  L.  J. 

(4)  James  v.  Biou,  3  Sw.  234, 245, 246,      (Qh.)  703. 
147.  (9)  lb. 
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Paht  III.         5.  The  dismissal  of  a  bill  for  an  injunction  does  not  prejudice 
Sect.  13.  j  r    j 
'. — '—  the  right  of  the  plaintiff  to  file  a  new  bill,  founded  on  a  new  or 

altered  state  of  circumstances  (1),  or  upon  new  facts  (2).     If  the 

dismissal  has  been  with  costs,  a  second  motion  for  the  same  object 

cannot  be  made,  until  those  costs  have  been  either  paid  or  secured 

by  payment  (3). 


Sect.  14.  Orders  and  Injunctions  obtained  on  Interlocutory  Af pli- 
cations— Interim  Restraining  Orders  and  Injunctions  and  Inter- 
locutory Injunctions. 

Interim  1.  Interim  orders  are  temporary  ex  parte  injunctions,  or  interim 

restraining  orders  in  the  nature  of  injunctions,  which  are  granted 
when  the  plaintiff  not  shewing  quite  a  case  for  an  ex  parte  injunc- 
tion, without  more,  shews  a  case  for  giving  short  notice  of  motion 
for  an  injunction,  and  for  protection  in  the  meantime.  The  interim 
order  is  therefore  an  injunction  or  restraining  order,  obtained 
ex  parte,  to  be  in  force  until  after  a  day  named,  with  liberty  (if 
required)  to  serve  a  notice  of  motion  for  an  injunction  on  the  day 
before  that  day,  when  the  question  of  the  right  to  an  injunction 
would  be  disposed  of,  on  the  notice  of  motion.  If  a  proper  case  is 
shewn,  the  Court  will  grant  an  interim  order,  extending  over  and 
including  a  named  day,  the  next  motion  day  more  usually,  or  if 
necessary,  some  earlier  day,  with  liberty  for  the  defendant  to  move 
sooner  to  discharge  the  same  on  notice,  and  liberty  to  the  plaintiff 
to  move  similarly  for  an  injunction.  In  such  a  case,  on  the  motion 
by  the  defendant  to  discharge  the  order,  the  plaintiff,  if  he  elect  to 
move  at  once  for  an  injunction,  has  the  right  to  begin  (4).  An 
interim  order  is  usually  accompanied  by  putting  the  plaintiff  on 
teruis,  to  give  an  undertaking  for  any  damage  done  to  the  defen- 
dant, by  the  interim  order  (5).  If  it  is  desired  that  the  writ  of 
injunction  should  not  issue,  the  terms  of  the  order  should  be,  that 

(1)  Mayor  of  Liverpool^  v.   Cliorhy  party,  3  De  Gr.  M.  &  G.  304,  341. 
Waterworks  Company,  2  De  Gr.  M.  &  G.  (3)  OldJieU  v.  Cobbett,  12  Beav.  91 ; 
852  i  CasteUi  v.  Cook,  7  Hare,  89,  99.  Burdett  v.  Eay,  33  Beav.  189. 

(2)  Att.-Oen.  v.  Sheffield  Oas  Com-  (4)  Fraser  v.  Whalley,  2  H.  cfe  M.  10. 

(5)  Sctou,  3id  Ed.  867. 
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the  party  "  be  restrained,"  and  not  that  "  an  injunction  should  be     Part  III. 
1                     •     „  1  ■       ,,s  Sect.  14. 

granted  to  restrain    him  (1).  


2.  Interim  orders,  though  generally  granted  upon  ex  parte  appli- 
cations, may  also  be  granted  where  the  motion  is  on  notice,  or  the 
pleadings  shew  issues  raised,  which  must  be  discussed  at  the 
hearing  (2). 

3.  Interim  orders  do  not  (as  ex  parte  iniunctions  do)  put  the  It  is  necessary 

.„.,;!  J-      1       XT.  that  the  Court 

other  side  to  the  necessity  of  coming  to  the  Court  to  dissolve  tnem ;  should  be  in- 

but  it  is  necessary  that  the  Court  should  be  informed  of  every  fact,  every  feet 

whenerer  an  interim  order  is  asked  for :  however,  this  rule  ought  whenever  an 

_  "       interim  order 

not  perhaps  to  be  carried  to  that  extreme  degree  of  nicety,  to  is  asked  for. 
which  it  formerly  was,  in  the  case  of  ex  parte  injunctions,  when  the 
very  smallest  scrap  of  paper  that  was  omitted,  was  held  almost  to 
disentitle  to  the  injunction  (3).  In  this  case  the  Vice-Chancellor, 
Sir  W.  P.  Wood,  said,  that  the  Court  ought  to  have  known  that 
the  parties  had  been  ds  facto  standing  at  arm's  length  since  the 
27th  of  January,  (the  interim  order  having  been  obtained  on  the 
16th  of  March,)  and  therefore  that  there  had  been  great  delay, 
which  migbt  be  of  considerable  importance  at  the  hearing  of  the 
cause,  and  certainly  was  of  great  importance,  upon  the  first  appli- 
cation for  the  interim  order  (4). 

4.  The  form  of  an  interim  order  is  as  follows :  "  Upon  motion  Form  of  an 
by  counsel  for  the  plaintiff,  and  upon  reading  the  record  and  writ  ^^ 
clerk's  certificate  of  the  filing  of  the  bill,  and  the  affidavits,  &c.,  in 
support,  and  the  plaintiff  by  his  counsel  undertaking  to  abide  by 

any  order  the  Court  may  make  as  to  damages,  in  case  the  Court 
should  thereafter  be  of  opinion  that  the  defendant  had  sustained 
any  by  reason  of  the  order,  which  the  plaintiff  ought  to  pay  :  Let 
the  defendant,  his  servants,  workmen,  and  agents,  be  restrained 
from  {the  act  enjoined)  until  after  {a  day  named)  or  until  the 
further  order  of  the  Court ;  and  {if  so)  let  the  plaintiff  be  at  liberty 
to  serve  the  defendant  with  a  notice  of  motion  for  {a  day  named) 
for  an  injunction  in  the  cause  "  (5). 

(1)  Drewry,  Inj.  Sup.  84;  Kerr,  Inj.  (3)  Fuller  v.  Taylor,  32  L.  J.  (N.  S.) 
212 ;  Ooldsmid  v.  Oro/t,  4  W.  E.  450 ;      Ch.  376,  377. 

Turner  v.  Turner,  15  Jur.  218.  (4)  lb. 

(2)  Coleman  v.  West  Hartlepool  (5)  Seton,  3rd  Ed.  867;  et  vide  p. 
Bailw.  Go.,  3  L.  T.  (N.  S.)  847.  1304,  ante,  pi.  1. 
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oedeEkS  and  injqnctions  obtained 


pabt  iir. 

Sect,  14. 

Ex  parte 

injunctions 

(including 

interim 

orders). 


A  party  apply- 
ing for  an  ex 
parte  injunc- 
tion is  bound 
to  put  the 
Court  in  pos- 
session of 
aU  the  facts. 


Form  of  the 
order  for  an 
ex  parte 
injunction. 


5.  Ex  parte  injunctions  (including  therein  interim  orders),  are 
obtained  upon  special  ex  parte  motions.  Such  motions  are  not 
limited  to  the  ordinary  motion  days,  but  may  be  made  to  the 
Court  at  any  time  during  its  sittings;  or,  if  the  Court  be  not 
sitting,  they  may  be  made  to  one  of  the  judges,  at  his  private 
house :  in  such  cases  the  motion  must  be  made  before  the  judge  to 
whose  Court  the  cause  is  attached,  unless  it  is  made  during  vaca- 
tion (1).  The  Court  deals  with  great  strictness  and  severity  with 
persons  who  apply  for  ex  parte  injunctions.  The  party  applying 
is  bound  to  put  the  Court  in  possession  of  all  the  facts,  in  order  to 
enable  it  to  judge  whether  the  defendant  ought  to  be  put  to  what 
may  be  occasionally  a  very  serious  evil,  viz.,  a  temporary  injunc- 
tion (2).  When  a  plaintiff  applies  ex  parte  for  a  special  injunction, 
he  is  bound  to  state  in  his  bill  every  material  fact,  and  set  out 
every  material  document,  bearing  upon  the  subject-matter  of  the 
litigation  (3).  Where,  therefore,  a  plaintiff  omitted  a  material 
letter  written  by  the  defendant,  and  the  attention  of  the  Court  was 
not  pointedly  called  to  such  letter  on  the  application  for  the 
ex  parte  injunction,  the  Court  immediately  discharged  the  order 
for  the  injunction,  and  directed  restitution  of  possession  of  certain 
premises,  the  question  in  the  suit  (4).  Parties  coming  for  an 
injunction  ex  parte  must  state  their  case  fully  and  fairly  to  the 
Court ;  if  they  do  not,  they  will  be  made  to  pay  costs,  even  though 
successful  (5).  It  sometimes  happens,  that  upon  an  application 
ex  parte  for  an  injunction,  the  Court  will,  if  it  thinks  that  the  case 
is  not  so  urgent  as  to  require  its  immediate  interference,  or  that 
the  affidavits  in  support  of  it  are  not  sufficiently  positive,  and  might 
be  contradicted,  order  notice  of  the  motion  to  be  given  to  the 
defendant  (6).  In  such  cases,  if  the  defendant  has  not  appeared, 
the  notice  of  motion  must  express,  that  leave  has  been  obtained  of 
the  Court  to  serve  it  (7). 

6.  The  form  of  an  order  upon  an  ex  parte  application  for  an 


(1)  As  to  orders  made  during  vaca- 
tions, see  Cons.  Ord.  vi.,  rr.  6,6, 11 ;  Dan. 
Ch.  Pr.  4th  Ed.  886,  887. 

(2)  Madaren  v.  Stainton,  16  Beav. 
279,  290 ;  22  L.  J.  (Ch.)  27-1. 

(3)  Ilarhotlle  v.  Pooky,  20  L.  T. 
(N.  ».)  436. 


(4)  lb. 

(5)  Eolden  v.  Waterlou;  15  W.  E. 
139. 

(6)  Byron  (Lord)  v.  Johnston,  2  Mer. 
29. 

(7)  St  vide  p.  1261,  ante,  pi.  7. 
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injunction  is  as  follows :  "  Upon  motion  by  counsel  for  the  plain-    Paet  III. 

Sect  H. 
tiff,  [and  (if  moved  ex  'parte,  hefore  the  defendant  has  appeared) '. — !_ 

upon  reading  the  Kecord  and  Writ  Clerk's  certificate  of  the  filing 
of  the  bill,  and  the  affidavits,  &c.,  in  support]  (or  if  the  defendant 
has  appeared,  omitting:  the  above  letween  hraeJcets),  the  plaintiff  by 
his  counsel  undertaking  to  abide  by  any  order  the  Court  may 
make  as  to  damages,  in  case  the  Court  should  thereafter  be  of 
opinion  that  the  defendant  shall  have  sustained  any,  by  reason  of 
the  order,  which  the  plaintiff  ought  to  pay,  and  (if  so)  also  under- 
taking to  accept  short  notice  of  motion  to  dissolve  the  injunction 
thereby  awarded :  This  Court  doth  order  that  an^  injunction  be 
awarded  to  restrain  the  defendant  A.,  his  servants,  workmen,  and 
agents,  from  committing  (the  act  enjoined)  until  the  hearing  of 
the  cause,  or  until  the  further  order  of  the  Court "  (1).  Such  other 
terms  are  also  imposed  as  the  nature  of  the  case  may  require  (2). 
Where  the  injunction  is  granted  in  vacation  without  the  attend- 
ance of  counsel,  the  undertaking  as  to  damages  is  inserted  in  the 
Registrar's  minute  book,  and  signed  either  by  the  plaintiff  or  his 
solicitor  (3).  Where  the  application  for  an  ex  parte  injunction  is 
by  a  limited  company,  the  Court  will  not  grant  the  injunction, 
except  upon  the  undertaking  of  some  responsible  person,  to  be 
answerable  in  damages  (4).  The  undertaking  is  irrespective  of 
the  suit ;  and,  therefore,  though  the  bill  is  dismissed,  the  juris- 
diction as  to  damages  remains  (5).  If  the  plaintiff  is  not  within 
the  jurisdiction,  the  undertaking  must  be  by  some  responsible 
person  within  the  jurisdiction  (6).  A  married  woman  must  enter 
into  the  undertaking  in  respect  of  her  separate  estate,  and  so 
trustees,  co-plaintiffs,  must  also  enter  into  the  undertaking  (7). 

(1)  Seton,  3id  Ed.  867.  (Limited)v.Bocierson,10Jm.(N.S.)87. 

(2)  Seton,  3rd  Ed.  868-870 ;  Chap-  (5)  Newby  v.  Harrison,  7  Jur.  (N.S.) 
pell  V.  Davidson,  8  De  G.  M.  &  G.  1 ;  981 ;  9  W.  E.  849  ;  3  D.  F.  &  J.  287 
2  K.  &  J.  123  ;  Ingram  v.  Stiff,  5  Jur.  (overruling  S.  C.  IJ.  &  H.  678)  ;  and 
(N.  S.)  947 ;  Tuck  v.  Silver,  Johns.  see,  as  to  the  undertaking  and  assess- 
218;  Adamson  v.  Wilson,  10  L.  T.  ment  oi  davaages,  I)e  Mattos  v.  Gibson, 
(N.  S.)  24 ;  Wakefield  v.  BuJce  of  1  J.  &  H.  79 ;  7  Jur.  (N.  S.)  282 ; 
Buccleuch,  11  Jur.  (N.  S.)  523  ;  13  Southworth  v.  Taylor,  28  Beav.  616 ; 
W.  R.856;  and  see  Whaley\.  Brancker,  Bingley  v.  Marshall,  11  W.  E.  1018. 
10  Jur.  (N.  S.)  535 ;  12  W.  E.  570, 595.  (6)  BamiUon  v.  Board,  1  N.  E.  379. 

(3)  Seton,  3rd  Ed.  870.  (7)  Eolden  v.  Waterlow,  15  W.  R. 

(4)  Anglo  -  Danuhian     Company      139. 
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Part  lir.     If  the  undertaking  is  by  a  stranger  to  the  cause,  the  undertaking 

'—  may  be  effected  by  signing  the  Kegistrar's  book  (1).     But  where, 

upon  an  ex  parte  injunction,  it  was  inconvenient  to  obtain  the  sig- 
nature of  any  director  or  officer  of  the  company  (no  one  being 
resident  in  London,)  to  the  undertaking  as  to  damages  in  the 
Registrar's  book,  according  to  the  usual  practice,  the  Court  allowed 
it  to  be  given  on  a  separate  piece  of  paper,  and  transmitted  to  the 
Eegistrar  (2).  If  the  equity  of  the  plaintiff  is  perfectly  clear,  or 
the  damage  is  of  a  vague  and  uncertain  nature,  no  undertaking 
will  be  required  (3).  Sometimes  an  undertaking  is  also  added  to 
find  a  sufficient  surety  or  security  for  the  payment  of  the 
damages  (4).  And  sometimes  payment  of  the  sum,  in  respect  of 
which  the  proceedings  in  an  action  have  been  restrained,  is  ordered 
to  be  made  into  Court  (5).  It  is  the  settled  practice  of  the  Court, 
upon  granting  an  interlocutory  injunction  upon  notice,  to  require 
the  plaintiff  to  give  an  undertaking  as  to  damages  (6).  An  under- 
taking as  to  damages  ought  to  be  given  by  a  plaintiff  who  obtains 
an  interlocutory  order  for  an  injunction,  not  only  when  the  order 
is  made  ex  parte,  but  even  when  it  is  made  upon  hearing  both 
sides  (7).  The  Court,  in  some  cases,  will  put  the  defendant  upon 
such  undertaking  and  terms  as  the  case  may  require,  as  a  condition 
for  not  issuing  an  injunction  (8).  And,  in  such  a  case,  the  Court 
may  also  add,  that  if  default  is  made  in  complying  with  the  order, 
the  injunction  shall  issue  (9). 
Injunctions  on  7.  Upon  motions  there  is  no  written  statement  addressed  to  the 
motion.  Court,  but  the  notice  of  motion  must  state  clearly  the  terms  of 

the  order  which  will  be  asked  for ;  and  where  the  object  is  to  dis- 
charge an  order  for  irregularity,  it  is,  as  a  general  rule,  better,  but 
not  necessary,  to  state  the  ground  of  the  application,  as  the  omis- 

(1)  Oumey  v.  Behrench,  9   Hare,      o/),  lljiir.  (N.  S.)  523 ;  13  W.  E.  856 ; 
App.  Ixxxix.  12  L.  T.  (N.  S.)  628. 

(2)  Pacific  Steam  Navigation  Com-  (7)  The  Teign  Valley  llailw.  Co.  v. 
panyy.  Gibbs,  14  W.  R.'  218 ;  13  L.  T.      Southwood,  19  W.  E.  690. 

(N.  S.)  431.  (8)  Bramwdl  v.  Ealcomb,  3  M.  &  0. 

(3)  Adamson  v.  Wilson,  3  N.  R.  368 ;      737,  739. 

10  L.  T.  (N.  S.)  24.  (9)  Proprietors  of  NortTiam  Bridge 

(4)  Seton,  3rd  Ed.  868.  and  Roads  v.  London  and  Southampton 

(5)  Scton,  3rd  Ed.  875,  876,  878.  Railw.  Co.,  1  Eailw.  Cas.  653. 

(6)  Wahefidd  v.   Bucdeuch   {Duke 
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sion  to  do  so,  may  be  material  upon  the  question  of  costs  (1).  The     Part  in. 

•  Sect.  14. 

notice  of  motion  for  an  injunction  may  include  other  objects  ;  such '. — '— 


as  the  appointment  of  a  receiver,  and  the  payment  of  money  into 
Court.  Where  two  separate  motions  were  made  for  two  objects, 
which  might  have  been  obtained  by  one  motion,  the  Court,  to  mark 
its  disapprobation  of  this  course  of  proceeding,  ordered  that  a 
direction  should  be  inserted  in  the  order,  that  in  taxing  the  costs 
of  the  suit,  the  extra  costs  incurred  in  consequence  of  the  two 
motions  should  be  paid  by  the  plaintiff  (2).  The  notice  of  motion 
must  name  the  judge  before  whom  it  is  to  be  made  (3) ;  and  if  the 
motion  is  not  made  in  a  cause,  it  must  be  marked  with  the  name 
of  the  Lord  Chancellor,  and  one  of  the  Vice-Chancellors,  or  with 
the  name  of  the  Master  of  the  Eolls,  in  the  same  manner  as  a  bill 
is  marked  (4). 

8.  The  Court  does  not  deal  with  the  same  strictness  and  severity  The  Court 

in  the  case  of  an  injunction  obtained  on  notice,  as  in  the  case  of  ^"th  the  same 
one  obtained  ex  parte,  for  in  the  case  of  an  injunction  obtained  on  strictness 

■*  _  ...  upon  mjune- 

notice,  the  opposite  party  has  the  opportunity  of  bringing  forward  tiona  on  notice 

every  circumstance  favourable  to  his  case  (5).     But  if  the  respon-  injunctions.*^  ^ 

dent  does  not  appear,  and  the  plaintiff  taking  advantage  of  his  ^'^/^''^^^^'t 

absence,  entirely  misleads  the  Court,  then  the  Master  of  the  Eolls  appear,  and 

■  1      1  1      /-I  1  •  •      1      plaintiff  mis- 

in  the  same  case  said,  that  the  Oourt  ought  properly,  to  visit  the  leads  the 

party  so   dealing,  with   the  consequences,  though  not  with  the  ^"^g-jt^e^ 

same  strictness  as  in  the  case  of  an  ex  parte  ini  unction.  P^''*?  ^''-'^  *^^ 

•^  •'  consequences, 

though  not  with  the  same  strictness  as  in  ex  parte  injunctions. 

9.  The  form  of  an  order  for  an  injunction  made  upon  a  motion  Form  of  an 
with  notice  is  as  follows ;  "  Upon  motion  by  counsel  for  the  plain-  motion  with 
tiff,  and  upon  hearing  counsel  for  the  defendant,  and  reading  ^tice. 
(affidavits,   &c.,  particularising  the   evidence).     This   Court   doth 

order  that  an  injunction  be  awarded  to  restrain  the  defendant  A., 
his  servants,  workmen,  and  agents  from  {the  particular  act 
enjoined)  until  the  hearing  of  this  cause,  or  until  the  further  order 
of  this  Court"  (6). 

10.  A  mandatory  injunction  is  such  as,  being  framed  in  an  Mandatory 

injunctions. 

(1)  Brown  v.  Robertson,  2  Ph.  173 ;  (4)  Cons.  Ord.  vi.,  rr.  1,  5,  6,  11. 
Lambert  v.  Hill,  1  Dr.  &  "War.  74.  (5)  Maclaren  v.  Stainton,  16  Beav. 

(2)  Hawhe  v.  Kemp,  3  Beav.  288.  279,  290. 

(3)  Cons.  Ord.  xxxiii,  r.  1.  (6)  Seton,  3rd  Ed.  867,  et  seq. 


1310  OEDERS  AND  INJUNCTIONS  OBTAINED 

Part  III.     indirect  form,  compels  the  defendant  to  restore  things  to  their 
'—  former  condition,  and  virtually  directs  the  defendant  to  perform  an 


act  (1). 

Form  of  a  11.  The  following  is  the  form  of  a  mandatory  injunction  restrain- 

injunotion.  i"g  the  keeping  of  documents  :  "  Let  an  injunction  be  awarded  to 
restrain  the  defendant  H.  from  detaining  and  keeping  possession 
of  the  books,  deeds,  documents,  and  papers  removed  as  mentioned 
in  the  plaintiff's  affidavit,  by  the  said  defendant,  or  by  his  order, 
from  the  chambers  occupied  by  the  plaintiffs,  for  retaining  which, 
no  written  authority  has  been  produced  by  the  defendant ;  except 
the  five  boxes  not  claimed  by  the  plaintiffs ;  and  from  permitting 
the  same  or  any  or  either  of  them,  except  the  said  five  boxes,  to 
remain  away  from  the  office  of  the  plaintiffs,  or  from  parting  with 
the  books,  &c.,  removed  by  the  defendant,  or  by'  his  order,  from 
the  chambers  occupied  by  the  plaintiffs,  or  any  of  them,  except 
the  said  five  boxes,  to  any  person  or  persons  other  than  the 
plaintiffs  "  (2). 

12.  A  motion  for  an  injunction  is  often  by  consent  turned  into 
a  motion  for  a  decree  (3),  in  which  case,  leave  "  by  order  "  to  set  the 
motion  down  in  the  cause  book  for  hearing,  should  be  obtained,  in 
order  to  save  the  month's  delay  (4).     If  necessary  the  motion  will 

(1)  Edbinson  v.  Lord  Byron,  1  Bro.  v.   Wagner,  1  De  Gr.   51.   &  Gr.  604 ; 

C.  0.  App.  588  ;  Lane  v.  Newdigate,  16  Jur.  871 ;  5  De  G.  &  Sm.  485  ;  vide 

10  Ves.   192 ;   Rankin   v.  Iluskisson,  Blakemore   v.    Glamorganshire   Canal 

4  Sim.    13 ;   Spencer  v.  London  and  Company,  1  My.  &  K.  154 ;  Milligan 

Birmingham  Bailw.  Co.,  8  Sim.  193  ;  v.  Mitchell,  1  My.  &  K.  446 ;  Att.-Gen. 

1    .Railw.   Cas.   159 ;  Great   North  of  v.  Manchester  and  Leeds  Eailw.  Co., 

England,  &c.,  Bailw.  Co.  v.  Clarence  1   Eailw.   Cas.   436,   451;   Hervey  v. 

Bailw.    Co.,   1    Coll.    507  ;  Hervey  v.  Smith,  1  K.  &  J.  389,  390,  394 ;  Jlex- 

Smith,   1  K.  &  J.  392 ;  Att.-Gen.   v.  lorough  (Earl)  v.  Bower,  7  Beav.  129, 

Borough  of  Birmingham,  4  K.  &  J.  134  ;  Evitt  v.  Price,  1  Sim.  483 ;  Drew. 

547 ;  see  Isenhurg  v.  East  India  House  Inj.  260-265  ;  Kerr,  Inj.  230. 

Company,  33  L.  J.  (Oh.)  392  ;  10  Jur.  (2)   Whitiaker  v.  Howe,  M.   R.  25 

(N.  S.)  221 ;  Goodale  v.  Goodale,  16  Feb.  18il,  Reg.  Lib.  B.  336 ;  3  Beav. 

Sim.   316 ;    Shrewsbury   and    Chester  3Po,  n.  ;    Seton,  936,   3rd   Ed. :   and 

Bailw.  Co.  Y.Shrewsbury  and  Birming-  see  other  instances  there  cited  of  !Man- 

ham  Bailw.  Co.,  1  Sim.  (N.  S.)  410  ;  datory  Injunctions. 

15  Jur.  548  ;   Whittaker  v.  Eoive,   3  (3)  Seton,  3rd.  Ed.  871. 

Beav.  383,  389 ;  Banken  v.  East  and  (4)   Green  v.  Low  (Xo.  1),  22  Beav. 

West  India  Docks  Company,  12  Beav.  395 ;  Dan.  Ch.  Pr.  4th  Ed.  767,  1449 ; 

298,  305 ;  Oreatrex  v.  Greatrex,  1  De  Wilkinson  w  Cummins,  11  Hare,  343. 
G.  &  Sm.  692 ;  11  Jur.  1052;  Lumley 


ON  INTEELOCUTOEY  APPLICATIONS,  &c.  1311 

be  ordered  to  stand  over  to  a  iixed  day,  and  in  both  cases  the  time     Part  ill. 
will  be  fixed  for  the  plaintiff  to  file  his  affidavits,  and  for  the  defen- 


dant to  file  his  affidavits  in  answer,  and  the  Court  will  give  either 
party  liberty,  when  the  cause  is  set  down,  to  apply  to  expedite  the 
hearing.  The  plaintiff  may  obtain  an  enlargement  of  the  time  for 
filing  affidavits,  but  he  may  not  by  amendment  of  his  bill,  after  the 
time  for  filing  affidavits  has  expired,  raise  a  new  case  (1).  Where 
an  injunction  has  been  granted,  the  defendant  may,  as  soon  as  the 
cause  is  ready  for  hearing,  apply  to  have  it  advanced,  but  where 
the  injunction  has  not  been  granted,  that  may  not  be  done  (2). 
And  upon  interlocutory  motion  for  an  injunction  to  stop  the 
carrying  on  of  a  trade  (here  petroleum  works),  the  Court,  remark- 
ing that  it  was  a  strong  course,  refused  the  injunction,  but  directed 
notice  of  motion  for  a  decree  should  forthwith  be  given,  and 
advanced  the  hearing  of  the  cause  (3). 

13.  The  terms  of  the  orders  pronounced  by  the  Court  upon  the  Terms  of 
application  for  interlocutory  injunctions,  have  varied  at  different  interlocutory 
periods.     By  cases  in  Cary  it  appears,  then,  to  have  been  usual  to  ">Ji"ictioiis. 
grant  injunctions  on  surmises,  with  a  proviso  si  ita  sit  (4).     The 

form  most  frequently  adopted,  enjoined  the  party  "till  further 
order  "  (5).  In  some  cases  the  injunction  has  been  till  "  appear- 
ance and  further  order  "  (6) ;  in  others,  "  till  answer  and  further 
order  "  (7).  The  form  now  usually  adopted  is  "  until  the  hearing 
of  the  cause,  or  until  further  order  "  (8).  In  the  case  of  a  bill  of 
discovery,  the  form  is  "  until  answer  or  further  order"  (9). 

14.  If  the  object  of  the  suit  is  to  restrain  proceedings  in  another  Against  whom 
Court,  the  injunction  will  be  awarded  against  the  defendant,  his  f^awarded.™ 

(1)  Clarh  V.  CUrh,  13  W.  E.  133.  worth    {Lord)  v.   Lord    Ferrers,   lb. 

(2)  Maunsell  v.  Midland  Qreat  419.  It  is  stated  in  the  report  of 
Western  (Ireland')  Railw.  Co.,  1  H.  &  Sobinson  r.  Lord  Byron  in  2  Cox, 
M.  152.  4,  that  the  injunction  was  "  till  answer 

(3)  Att.-Qen.  v.  Charles,  11  W.  E.  or  further  order;"  but  this  is  a  mis- 
253.  take;  it  was    "and,"   and  not  "or,'' 

(4)  FodringhmiY.  Charley, Car  J, Zl.  Eeg.    Lib.   1784,    B.    143;    2    Dick. 

(5)  Lane  v.  Newdigate,  10  Ves.  192.  703. 

(6)  Lord  Grey  de  Wilton  v.  Saxm,  (8)  Seton,  3rd  Ed.  867,  No.  1,  870. 
6  Ves.'lOe.  (9)  Senior  v.  Pritchard,  16  Beav. 

(7)  Potter  v.  Chapman,  1  Dick.  146  ;  473 ;  Lovell  v.  Gallotvay,  17  Beav.  1 ; 
Eohinson  v.  Lord  Byron,  2  Dick.  703 ;  Ooddeen  v.  Oakley,  2  De  G.  P.  &  J. 
Brury  v.  Molins,  6  Ves.  328    Tarn-  158. 
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Part  III.     attorneys  and  agents ;  if  it  is  to  restrain  the  commission  of  any 

'. — '—  act,  such  as  waste,  trespass,  nuisance,  infringement  of  patent,  &c., 

it  is  awarded  against  the  defendant,  his  agents,  servants,  and 
workmen,  and  these  words  will  be  inserted  in  the  order,  although 
the  bill  or  notice  of  motion  only  ask  for  an  injunction  against  the 
defendant  (I).  Where  the  plaintiff  sues  on  behalf  of  himself  and 
others  not  named  on  the  record,  Lord  Cottenham  said  that  an 
injunction  which  had  been  granted,  staying  proceedings  against 
the  plaintiff,  was  informal  in  protecting  absent  parties  (i.e.,  the 
other  parties  not  named  on  the  record)  (2). 


Sect.  15.  Drawing  up  and  Service  of  the  Notice  of,  and  Minutes 
and  Order  for  an  Injunction,  and  Preparation  and  Issuing 
and  Service  of  the  Writ  of,  and  Order  for,  an  Injunction. 

1.  When  the  order  for  an  injunction  has  been  obtained,  if  the 
matter  is  so  urgent,  that  the  object  of  the  injunction  might  be 
defeated,  if  the  party  were  bound  to  wait  till  the  order  could  be 
passed  and  the  writ  issued  upon  it ;  the  practice  is,  especially  if 
the  order  is  made  in  vacation,  when  the  ofSces  are  closed,  either  to 
serve  the  party  personally  with  notice  in  writing,  that  the  injunc- 
tion has  been  ordered,  and  that  it  will  be  sealed  and  served  as 
soon  as  it  can  be  passed  through  the  offices  (3) ;  or,  to  procure  a 
transcript  of  the  minutes  of  the  order  signed  by  the  Eegistrar,  and 
to  serve  the  same  personally,  by  delivering  a  copy  of  it,  shewiug 
at  the  same  time,  the  original  transcript  so  signed  ;  and  the  above- 
named  notice,  and  service  of  the  above-named  copy  of  the  minutes, 
will,  each  of  them,  be  sufiScient  to  render  the  party  enjoined,  guilty 
of  a  contempt,  if  he  act  in  opposition  to  the  injunction ;  in  such 
cases,  however,  there  must  be  no  delay  in  getting  the  order  for 
the  injunction   drawn  up,  and  issuing  and  serving  the  writ  of 

(1)  Seton,  3rd  Ed.  874,  909  ;  see  (3)  In  country  cases  the  terms  of 
Wellesley  {Lord)  v.  Earl  of  Moruing-  the  injunction,  as  soon  as  it  is  granted, 
ton,  11  Beav.  180 ;  12  Jur.  367  ;  Dan.  are  frequently  communicated  by  tele- 
Ch.  Pr.  4th  Ed.  1512  ;  Kerv,  Inj.  624.  graph  to  an   agent,   and   he   prepares 

(2)  Armistead  v.  Durham,  11  Bear.  therefrom  and  serves  the  formal  notice 
422,  556,  561,  n. ;  Lund  v.  Blanchard,  above  mentioned  :  Dan.  Ch.  Pr.  4th  Ed. 
4  Hare,  31.  1513,  n. 
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injunction  (1) ;  arid  so,  also,  if  it  be  not  intended  to  serve  the  Pabt  III. 
above-mentioned  notice  or  minutes  of  the  order  for  an  injunction,  ' 
but  to  serve  the  order  for  an  injunction  itself,  there  must  be  no 
delay  in  drawing  up  the  order.  And  in  Bateman  v.  Wiati  (2)  the 
Court,  upon  an  ex  parte  motion  in  April,  1849,  for  instructions  to  the 
Eegistrar  to  draw  up  an  order  for  an  injunction  which  had  been 
obtained  in  November,  1847,  on  the  ground  of  the  delay  which 
had  occurred,  refused  the  application,  and  said  that  notice  must 
be  given  to  the  other  side. 

2.  The  writ  of  injunction  is  prepared  by  the  solicitor  of  the 
party  (3).  It  must  be  sealed  by  one  of  the  Clerks  of  Records  and 
Writs,  with  a  seal  of  such  form  and  impression,  as  shall  be  approved 
of  by  the  Lord  Chancellor,  and  such  writ  when  so  sealed,  will  have 
the  same  force  and  validity  as  such  writ  had,  when  sealed  with  the 
great  seal  (4).  At  the  same  time  the  writ  is  presented  for  sealing, 
either  a  full  or  an  abridged  copy  of  the  writ,  written  on  brief 
paper,  and  called  a  docket,  must  be  left ;  and  the  order  awarding 
the  injunction,  or  an  office  copy  thereof,  must  be  produced  (5). 
The  writ  must  be  indorsed  with  the  name  and  place  of  business  of 
the  plaintiff's  solicitor,  and  of  his  agent,  if  any,  or  with  the  name 
and  place  of  residence  of  the  plaintiff,  where  he  acts  in  person, 
and,  in  both  cases,  with  the  address  for  service,  if  any  (6). 

3.  Unless  substituted  service  has  been  ordered,  which  in  a 
proper  case  will  be  done  (7),  the  service  of  the   order  for  the 

(1)  Vansandau  v.  Sose,  2  Jac.  &  W.  or  ofiBoe  copy,  is  usually  retained  by  tlie 
264 ;  Kingston  v.  Eve,  2  V.  &  B.  349  ;      Record  and  Writ  Clerk;  but,  if  desired 


McNeill  V.  Garrett,  0.  &  P.  98  ;  5  Jur.  by  the  solicitor,  it  will  be  returned  to 

836 ;  Scott  v.  Becker,   4   Price,   346 ;  him,  on  his  giving  a  receipt  for  it  on 

Rattray   v.    Bishop,    3    Madd.    220 ;  the  back  of  the  docket,  lb. 
Chuck  T.  Oremer,  2  Ph.  113;  Gooch  (6)  Cons.  Ord.  m.,  rr.,  2,  6  ;  Dan.  Oh. 

V.  Marshall,  8  W.  R.  410 ;  Dan.  Ch.  Pr.  4th  Ed.  1513  ;  Smith,  Ch.  Pr.  751. 
Pr.  4th  Ed.  1513.  (7)  Anderson  v.  Lewis,  3  Bro.  C.  C. 

(2)  11  Beav.  587  ;  et  vide  Anon.  3  429  ;  Portarlington  {Lord)  v.  Graham, 
Atk.  521.  5  Sim.  418  ;  Kirkman  v.  Eonnor,  6 

(3)  Cons.  Ord.  iii.,  r.  1,  et  seg.  Beav.  400 ;  Heald  v.  Hay,  9  W.  R. 

(4)  Cons.  Ord.  i.,  r.  37,  Braithwaite's  369 ;  Pearce  v.  Crutchfield,  14  Ves. 
Pr.  228.  The  writ  must  be  written  on  206 ;  Williams  v.  Johns,  1  Mer.  303,  n. ; 
parchment  in  words  at  length,  and  a  Skegg  v.  Simpson,  2  De  G.  &  Sm.  454 ; 
Chancery  fee-fund  stamp  must  be  af-  Pycroft  v.  Williams,  5  W.  R.  464 ; 
fixed  thereto,  lb.  Regul.  to  Ord.  Sch.  4.  Morg.   Ch.   Ord.   472  ;    Dan.   Ch.   Pr. 

(5)  Braithwaite's  Pr.  228.  The  order,  4th  Ed.  940,  1514. 

4  P 
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Paut  III. 
Sect.  15. 


injunction,  and  of  the  writ  of  injunction,  must  be  personal,  and  is 
effected  by  leaving  with  the  person  served  (1)  a  true  copy  of  the 
writ  (2)  or  order;  and,  at  the  same  time,  shewing  him  the  original 
writ  as  duly  issued,  or  the  order  for  an  injunction  as  duly  passed 
and  entered  (3).  If  the  plaintiff  cannot  succeed  in  serving  an 
injunction  on  the  defendant,  and  the  defendant's  solicitor  refuses 
to  accept  service,  service  will  be  ordered  on  the  solicitor  (4). 


Sect.  16.  The  Injunction  made  at  the  hearing  of  the  Qavse. 
The  general  !•  The  general  rule  of  the  Court  is,  not  to  grant  perpetual 
granrT)ei°*  *°  injunctions  except  at  the  hearing  of  the  cause  (5).  And  the 
petual  injimo-  plaintiff  has  a  right  to  bring  his  cause  to  a  hearing  for  the  purpose 
at  the  hearing  of  obtaining  a  perpetual  injunction,  although  he  has  obtained  an 
but,  byorai'-'  interlocutory  injunction,  which  has  been  acquiesced  in  by  the 
sent,  they  defendant  (6).  But,  by  consent,  an  injunction  may  be  made  per- 
on  interloou-  petual  on  an  interlocutory  motion  for  an  injunction  (7). 
Form  of  a  ^"  '^^^  following  is  an  example  of  the  form  of  a  perpetual  in- 

perpetual  junction :  "  Let  a  perpetual  injunction  be  granted  (awarded^ 
against  the  defendants,  B.  and  H.,  to  stay  their  (restrain  tJiemfrom 
further)  proceedings  at  Law  in  the  actions  of  prohibition  and 
replevin  in  the  bill  mentioned ;  and  against  the  defendant  P.,  to 
restrain  him  from  disturbing  any  person  who  hath  been  or  shall 
be  nominated  curate  or  chaplain  of  the  said  chapel,  pursuant  to 
the  right  hereby  declared  and  established,  in  the  possession  or 
enjoyment  of  the  said  chapel,  or  ofiSciating  there  "  (8). 

3.  An  injunction  which  has  been  granted  upon  an  interlocutory 
motion,  is  superseded  by  the  decree  made  at  the  hearing  of  the 


(1)  As  to  service  in  the  case  of  a  cor- 
poration aggregate,  see  Oarrcm  Com- 
pany V.  Maelaren,  5  H.  L.  C.  416. 

(2)  The  copy  should  be  a  full  copy, 
including  the  signature  of  the  Record 
and  Writ  Clerk,  and  should  be  indorsed 
in  like  manner  as  the  original ;  Braith- 
waite's  Pr.  228. 

(3)  Braithwaite's  Pr.  228, 229;  Goocli 
V.  Marshall,  8  W.  R.  410 ;  Woodward  v. 
King,  2  Dick.  797 ;  2  Ch.  Ca.  203  ;  S.  0. 


sub,  nam.  Woodward  v.  Earl  of  Lincoln, 
3  Sw.  626  ;  ElUrton  v.  Thirsk,  1  Jac.  & 
W.  376 ;  Vansaudau  v.  Rose,  2  Jac.  Sc 
W.  264 ;  Dan.  Ch.  Pr.  4th  Ed.  1514. 

(4)  Kirkman  v.  Honnor,  6  Beav. 
400 ;  see  Pearce  v.  CruicJifield,  14  Ves. 
206 ;  PuUeney  v.  Shelton,  3  Ves.  147. 

(5)  Day  v.  Snee,  3  V.  &  B.  171. 

(6)  Beaufort  {Duke  of)  v.  Morris, 
G  Hare,  350  ;  2  Ph.  683  ;  12  Jur.  614. 

(7)  ifo?Te«v.Peorsore,  12Beav.284. 


(8)  Seton,  3rd  Ed.  944. 
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cause ;  and  if  it  is  intended  that  the  injunction  should  remain  in    Part  III. 
force  and  become  a  perpetual   injunction,  it  must  be  expressly  ' 


continued  at  the  hearing  of  the  cause  (1). 

4.  The  form  of  continuing  or  making  an  injunction  perpetual  is  Form  of  con- 
as  follows  :  "  Let  the  injunction  granted  {awarded)  in  this  cause  making  an 
to  restrain  the  defendants,   their  servants,  agents,  or  workmen,  p'^^tuaL 
from  printing,  publishing,  or  vending  a  book,  (comedy,  or  farce,) 

called  &c.,  or  any  part  thereof,  be  made  perpetual "  (2). 

5.  Where  the  injunction  is  made  perpetual,  a  second  writ  is  not 
usually  issued,  but  may  be,  and  served  ^3). 

6.  An  injunction  is  the  ultimate  object  of,  and  is  grantable  in 
many  suits,  such  as  suits  for  restraining  the  infringement  of  copy- 
right, of  patent  rights,  and  the  like.  A  perpetual  injunction  is,  in 
fact,  seldom  resorted  to,  except  for  the  purpose  of  putting  an  end  to 
vexatious  litigation,  in  cases  in  which,  without  it,  it  would  be  open 
to  the  defendant  to  renew  litigation  after  the  case  had  received 
that  sort  of  repeated  or  full  decision  that  entitles  the  plaintiff  to 
be  protected  against  further  trials  of  the  right.  Thus,  if  a  trust 
estate  be  devised  to  be  sold,  and  on  a  bill  brought  against  the 
trustees  to  sell,  the  heir  contests  the  will,  after  two  trials,  the 
Court  will  grant  a  perpetual  injunction.  So  where  there  have 
been  two  ejectments  to  try  a  title  under  an  entail,  and  verdicts  in 
favour  of  the  defendant  at  Law,  and  then  two  trials  at  Bar,  and 
verdict  for  the  plaintiff;  or,  where  there  have  been  several  eject- 
ments, and  in  all,  verdicts  for  one,  a  perpetual  injunction  will  be 
granted  (4).  And  where  there  has  been  a  verdict  in  favour  of  a 
will,  on  an  issue  of  devisavit  vel  non,  then  a  decree  in  the  cause  in 
Chancery  establishing  the  trusts  of  the  will,  and  they  have,  under 
the  decree,  been  carried  into  effect ;  an  ejectment  by  the  devisee  of 
the  heir-at-law  will  be  restrained  by  perpetual  injunction  (5).  But  a 
perpetual  injunction  will  not  be  granted,  except  after  some  repeated, 
or  otherwise  conclusive  decision  of  the  right  (6).  And  if  the  con- 
science of  the  Court  is  not  satisfied  it  will  grant  a  new  trial  (7). 

7.  Where  a  perpetual  injunction  has  been  granted — which  is, 

(1)  SetoD,  Srd  Ed.  944  (6)  Stace  v.  MaUot,  2   Ves.   Sen. 

(2)  lb.  552;  Fittm  v.  Macclesfield,  1  Vern. 

(3)  Braith.  229.  293.    See  Eidg.  191 ;  Drew.  Inj.  343. 

(4)  See  Leighion  v.  Leighton,  1  P.  (7)  Stace  v.  Mablot,   2   Ves.   Sen. 
Wms.  671,  and  the  cases  there  cited.  552,  553. 

(5)  Lowe  V.  Jolliffe,  Dick.  388. 

4  P  2 
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Pakt  III.    in  effect,  a  decree — and  the  plaintiff  dies,  it  is  not  necessary  or 
'    "  proper,  on  the  ground  of  the  abatement  of  the  suit,  to  revive  it  for 

the  purpose  of  sustaining  the  injunction ;  for  if  it  were  so,  a  per- 
petual injunction  would  be  an  order  for   a  perpetual  suit;  and 
besides,  the  usual  order  on  abatement  of  a  suit,  that  the  plaintiff 
may  revive  or  the  injunction  be  dissolved,  shews  that  on  abatement 
the  injunction  is  not,  ipso  facto,  gone  (1).     So,  on  the  other  hand, 
when  a  defendant  is  in  a  condition  to  dismiss  the  bill  for  want  of 
prosecution,  the  fact  of  an  injunction  having  been  granted  until 
answer,  and  not  discharged,  will  not  render  the  order  to  dismiss 
irregular.     For  if  it  were  so,  that  would  be  to  treat  the  injunction 
as  perpetual,  and  the  Court  never  grants  a  perpetual  injunction 
till  the  hearing  (2). 
Injunctions         8.  Injunctions  are  continued  at  the  hearing,  either  provisionally 
attheheariDe  °^  permanently.     They  may  be  continued  provisionally  pending 
either  pro-       inquiries  or  accounts,  which  are  preparatory  to  a  final  adjudication 
permanently,   upon  further  consideration  (3).  The  form,  in  that  case,  is  as  follows : 
visional  *  ^™"  ^  decree  (here)  for  an  account  of  all  dealings  and  transactions, 
injunction.       Direction  for  payment  of  the  balance  to  the  party  to  whom  it  shall 
appear  to  be  due.     "  And  let  the  injunction  (awarded)  for  stay  of 
the  defendant's  proceedings  at  Law  be  in  the  meantime  continued, 
and  the  defendant's  judgment  is  to  stand  as  security  for  payment 
of  what,  if  anything,  shall  appear  to  be  coming  to  him  on  the 
balance  of  the  said  account "  (4).  Injunctions  may  be  permanently 
continued  or  made  perpetual  by  the  decree,  where  the  party  enjoined 
is  in  possession  of  some  instrument  conferring  a  legal  right,  which 
it  is  contrary  to  equity  that  he  should  be  permitted  to  exercise  to 
the  detriment  of  the  plaintiff.     Thus,  where  the  plaintiff  had  given 
to  the  defendant  three  promissory  notes  for  a  particular  purpose, 
on  his  undertaking  to  make  no  improper  use  of  them,  but  after- 
wards the  defendant  put  the  notes  in  suit  against  the  plaintiff,  who 
thereupon  filed  a  bill  to  restrain  the  defendant  from  so  doing,  and 
praying  that  the  notes  might  be  delivered  up  to  be  cancelled ;  the 
Court  at  the  hearing  directed  that  a  perpetual  injunction  should 
issue,  and  that  it  should  extend  to  restrain  .the  indorsing  and 
further  negotiation  of  the  notes  (5).     The  general  course  of  the 

(1)  Ashew  V.  Townshend,  Dick.  471.  (4)  lb. 

(2)  Bay  v.  Snei;  3  V.  &  B.  170,  (5)  Chennell  v.  Churchman,  3  Bro. 

(3)  Setoii,  3rd  Ed.  105,  No.  3.  C.  C.  16,  n. ;  Minshaw  v.  Jordan,  lb. 
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Court,  however,  where  a  party  is  in  possession  of  a  security  or     Part  hi. 
other  instrument,  which  it  is  against  conscience  that  he  should  use    . 


against  the  defendant,  is  to  direct  it  to  be  delivered  up  and  can- 
celled. The  Court  will — if  it  is  satisfied  that  the  exercise  of  the 
jurisdiction  would,  under  the  circumstances  of  the  case,  be  bene- 
ficial and  conducive  to  the  interests  of  justice — adopt  this  course 
where  the  instrument  is  void  at  law,  and  there  would  consequently 
be  a  good  defence  at  Law  (1).  The  practice  of  extending  injunctions  The  practice 
at  the  hearing,  so  as  to  render  them  perpetual,  is  not  confined  to  inj^ctiona^t 
cases  in  which  the  party  is  in  a  position  to  annoy  the  plaintiff,  by  ^^^  lieanng, 

^        -I  >■  ^  -I  i  '     •'  30  as  to  render 

proceedings  which  he  may  have  a  legal  right  to  institute,  but  it  is  them  per- 

also  applied  to  prevent  the  continuance  or  repetition  of  acts,  for  confined  to 

which  the  party  has  no  legal  authority  (2).     As  in  cases  of  waste,  thf paTtJk'in 

infringement  of  patent,  piracy  of  publication  (3),  trade  marks  (4)  ;  ^  position  to 

but  to  support  a  decree   for  a  perpetual  injunction,  the  Court  piaintiif,  by 

requires  that  there  shall  be  nothing  like  a  doubt  in  the  case  (5).  whiThhe  may 

Perpetual  injunctions  will  also  be  decreed,  where  the  same  question  right 'to  msti- 

has  been  frequently  litigated  between  the  parties,  or  where  it  is  t"*^' '^^t  it  i^ 

,.  also  applied  to 

likely  to  be  contested  m  a  multiplicity  of  suits.  This  is  the  founda-  prevent  the 

tion  for  a  bill  of  peace,  where  it  is  necessary  to  quiet  the  rights,  or  repetition  of 

after  repeated  ejectments ;  for  such  a  proceeding,  unless  prevented,  ^^^ '  ^rt'^h'"^ 

would  become  oppressive  to  the  opposite  party  (6) ;  or  where  there  ^°  i<^g^i 

To  support  a  decree  for  a  perpetual  injunction,  there  must  be  nothing  like  a  doubt  in  the 
case. — Perpetual  injunctions  are  also  decreed,  where  the  same  question  has  been  frequently 
litigated  between  the  parties,  or  where  it  is  likely  to  be  contested  in  a  multiplicity  of  suits. 

17,  u. ;  and  see  lb.  ed.  Belt.  n.  (2) ;  Sims,  2  Hare,  543 ;  Kelly  v.  Hooper, 

Harrington  v.  Du  Chattel,  1  Bro.  0.  0.  1  Y.  &  0.  Ch.  191. 

124 ;  2  Sw.  158,  n.  ;  S.  0.  aui.  mm.  (4)  Millington  v.  Fox,  3  My.  &  Or. 

Harringtim  v.  Du  Ohastel,  2  Dick.  581.  338,  351. 

(1)  Jervis  v.  White,  7  Ves.  415 ;  (5)  Wliittingham  v.  Wooler,  2  Sw. 
Hodgson  v.  Murray,  2  Sim.  517;  3  428,  and  see  ^aifei/ v.  rae/Zor,  1  Euss.  & 
Sim.  283;  see  Williams  v.  Roberts,  8  My.  73  ;  and  as  to  the  form  of  an  injunc- 
Hare,  315 ;  Cooper  v.  Joel,  27  Beav.  tion  where  the  defendant  submits,  see 
313,  317;  Stackhouse  v.  Countess  of  Att.-Oen.  v.  Boyle,  10  Jut.  (E.S.)  30d. 
Jersey,  1  J.  &  H.  731.  (6)  Leighton  v.  Leighton,  1  P.  Wms. 

(2)  Wood  V.  SutcUffe,  2  Sim.  (N.  S.)  671 ;  1  Str.  404  ;  4  Bro.  P.  C.  ed. 
166;  Imperial  Gas  Company  y.  Broad-  Toml.  378;  Devotisher  v.  Newenham, 
herd,  7  H.  L.  0.  612  ;  Lowndes  v.  Settle,  2  Sch.  &  Lef.  199,  211 ;  Bath  (Earl  of) 
33  L.  J.  (Ch.)  451.  V.  Sherwin,  10  Mod.  1 ;  4  Bro.  P.  C.  ed. 

(3)  MacJdin  v.  Richardson,  Amb.  Toml.  378  ;  Hodgson  v.  Duce,  2  Jur. 
694,696;  Manby  v.  0;we«,  4  Burr.  23,  (N,  S.)  1014:  ;'  Loumdes  v.  Bettle,  10 
29,  cited  13  Ves.  502  ;  see  Colburn  v.  Jur.  (N.  S.)  226  ;  12  W.  E.  399. 
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Part  III.     is  one  general  right  to  be  established,  against  a  great  number  of 
'. '. persons,  as,  the  rights  of  a  lord  of  a  manor  against  his  tenants,  for 


encroachments,  or  the  right  of  the  tenants  against  the  lord  for 

disturbance ;  for,  as  the  difficulties  would  be  insuperable  if  each  of 

the  parties  should  attempt  to  determine  their  particular  rights  by 

separate  and  distinct  actions,  the  Court  will  put  the  whole  in  peace, 

by  a  perpetual  injunction  (1).     An  injunction  will  be  granted  at 

the  hearing  of  the  cause,  whenever  it  is  necessary  for  the  purposes 

of  complete  justice  (2) ;  and  that,  although  it  is  not  prayed  by  the 

bill  (3) ;  and  although  there  should  not  have  been  previously  an 

A  plaintiff  is  interlocutory  application  for  an  injunction  (4).     And  a  plaintiff  is 

cliiimaif  °    ^t  liberty  then  to  claim  an  injunction,  although  he  may  have  pre- 

tlie"hearin  '^of  ^^^^^V  failed  to  obtain  one,  or  to  support  it  when  obtained  (5). 

the  cause,  9.  Where,  in  a  suit  for  an  injunction  to  restrain  the  construction 

may  have  pre-  of  a  jetty  by  the  defendant,  a  motion  by  the  plaintiff  for  an  injunc- 

to^obtaiiTone   ^^^'^  ^^^  ordered  to  stand  over  till  the  hearing  of  the  cause,  but  no 

or  to  support    direction  was  given  as  to  the  costs  of  the  motion:  and  at  the 
it  when  °  ' 

obtained.  hearing  of  the  cause  a  decree  for  a  perpetual  injunction  was  made, 
according  to  the  prayer  of  the  bill,  and  it  was  ordered  that  the 
defendant  should  pay  the  plaintiff's  costs  of  the  suit,  but  the  costs 
of  the  motion  were  not  mentioned,  and  under  these  circumstances 
the  Taxing  Master  refused  to  allow  the  plaintiffs  costs  of  the  motion ; 
Lords  Justices  James  and  Mellish  held  (affirming  a  decision  of 
Vice-Chancellor  Sir  E.  Malins),  that  the  motion  was  substantially 
a  successful  motion,  and  that  consequently,  according  to  the  ordi- 

(1)  Tenham  (Lord)  v.  Herbert,  2  v.  Nowill,  6  Hare,  325,  329 ;  Cuddan 
Atk.  483 ;  York  (Mayor  of)  v.  Pil-  v.  Morley,  7  Hare,  202,  205 ;  Dichen- 
kington,  1  Atk.  282  ;  Conyers  v.  Lord  sony.&rand  Junction  Canal  Company, 
Abergavenny,  lb.  286.  15  Beav.  260  ;  Davies  r.  Marshall,  1 

(2)  Dickenson  v.  Orand  Junction  Dr.  &  Sm.  557,  560;  7  Jur.  (N.  S)  720, 
Canal  Company,  15  Beav.  260.  722.    As  to  the  effect  of  laches  or  acqui- 

(3)  Blomfield  v.  Eyre,  8  Beav.  259;  f:sceacii,see Att.-Oen.v. Luton Boardof 
Ueynell  v.  Sprye,  1  De  G.  M.  &  G.  660 ;  Health,  2  Jur.  (N.  S.)  180, 182  ;  Patcli- 
vide  p.  1263,  ante  pi.  12,  (but  see  the  ing  v.  Dubbins,  Kay,  1,  9  ;  Johnson  v. 
observations  of  Vice-Ohanoellor  Sir  J.  Wyatt,  2  De  G.  J.  &  S.  18 ;  9  Jur. 
Stuart,  in  his  judgment  in  liussell  v.  (N.  S.)  1333. 

London,  Chatham,  and  Dover  Railw.  (5)  Bailey  v.  Taylor,  1  Iluss.  &  My. 

Co.,  4  Giff.  405,  406).  73;    Drew.  Inj.  342-344;    Kerr,  luj. 

(4)  Bacon  v.  Jones,  4  My.  &  Cr.  433  ;  636,  637  ;  Dan.  Ch.  Pr.  4th  Ed.  1518- 
S.  C.  sub  nom.  Bacon  v.  Spottiswoode,  1521. 

1  Boav.  382, 384  ;  3  Jur.  476  ;  Bodgers 
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nary  rule,  the  plaintiff's  costs  of  it  ought  to  have  been  allowed  as    pakt  hi. 

costs  in  the  cause.     And  it  was  also  held,  that  it  was  not  necessary     ^^°'^'  ^^' 

for  the  plaintiff  to  make  a  special  application  to  the  Court,  to  have 

these  costs  allowed  (1).     After  the  motion  for  an  injunction  had 

been  ordered  to  stand  over  till  the  hearing,  the  plaintiff  amended 

his  bill,  and  turned  it  into  an  information  and  bill,  thereby  claiming 

an  injunction  in  support  of  a  public  right,  as  well  as  of  his  own 

private  right.     It  was  held,  that  this  amendment  did  not  affect  the 

plaintiff's  right  to  have  his  costs  of  the  motion,  inasmuch  as  the 

suit  was,  so  far  as  he  was  concerned,  really  the  same  suit  as  it  was 

when  the  motion  was  made  (2). 


Sect.  17.  Ap-peals. 
1.  In  a  Court  of  Law,  a  writ  of  error  in  a  civil  action,  Lord  Eldon 
says,  almost  generally  stays  all  proceedings,  upon  the  ground  that  the 
record  almost  is,  in  theory,  supposed  to  be  in  the  Superior  Court, 
brought  there  by  the  Chief  Justice  for  the  purpose  of  being  referred 
to  (3) ;  but  it  has  been  settledby  the  highest  authority — that  of  the 
House  of  Lords — that  an  appeal  from  a  Court  of  Equity  to  that  An  appeal 
House,  does  not  stay  execution  of  the  decree  (4) ;  however,  it  is  fQg^its°pen^'^" 
consistent  with  that  regulation,  that  a  special  application  may  be  "iency  stay 
made  either  to  the  House  of  Lords  or  to  the  Court  below ;  but  or  proceedings 
Lord  Chancellor  Eldon  said,  that  it  was  much  more  expedient  that  decree  but  a 

the  application  should,  if  it  could,  be  made  to  the  House,  than  to  ^P^p^^'  '^PPj'f 
'^'^  '  '  '  cation  must  be 

the  Court  below,  as  the  order  made  upon  that  occasion  might  be  ™ade  for  that 

TlUrDOSG 

the  subject  of  appeal,  and  it  was  difficult  to  determine  how  far 
appeals  might  go  (5).  It  has  accordingly  become  usual  for  appli- 
cations, under  various  circumstances,  to  be  made  to  stay  proceed- 
ings pending  an  appeal  (6) ;  these,  however,  are  not  in  general 

(1)  Att.-Oen.  V.  Earl  of  Lonsdale,  (5)   Euguenin  v.  Baseley,  15  Ves. 
Mounsey  v.  Marl  of  Lemsdale,  L.  R.       182. 

10  Eq.  557  ;  19  W.  E.  235  ;  L.  R.  6  (6)    Owyn  v.  Lethlridge,  14  Ves. 

Ck.  141 ;  40  L.  J.  (Ch.)  198  ;  18  W.  R.  585  ;    Suguerdn  v.  Sasdey,  15  Ves. 

1085  ;  23  L.  T.  (N.  S.)  796.  182  ;  Willan  v.   Willan,  16  Ves.  89  ; 

(2)  lb.  Waldo  v.  Oayley,  lb.  206  ;  Monkhouse 

(3)  Euguenin  v,  Baseley,  15   Ves.  v.  Corporation  of  Bedford,  17  Ves.  381 ; 
180,  182.  Way  v.  Foy,  18  Ves.  452 ;  Macnaghten 

(4)  Order  of  the  House  of  Lords,  1 2  v.  Boehm,  1  Jac.  &  W.  48. 
Aug.,  1807;  15  Ves.  184. 
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Part  III.     favoured,  and  it  has  been  said,  that  execution  will  be  suffered  to 
! !_  to  proceed,  unless  the  Court  sees,  that  if  it  should  turn  out  to  be 


wrong,  the  party  cannot  be  set  right  again  (1).     And  it  is  said,  in 

Eden  (2),  that  it  was  settled  by  the  then  most  recent  determinations 

that  this  motion  ought  to  be  made  to  the  Superior  Court.    In 

Ifa  bill  seek-  Golloway  V.  Mayor,  &c.  of  London  (3)  it  was  held,  that  where  a 

tion'isd?s-'^°'^"^ill  seeking  an  injunction  has  been  dismissed  at  the  hearing,  the 

missed  at  the  jurisdiction  of  the  Court  is  gone,  and  that  no  order  can  be  made  to 

hearing,  the     •'  ° 

jurisdiction  of  bind  the  parties,  pending  an  appeal  to  the  House  of  Lords ;  and 

gone ;  if  plain-  that  if  the  plaintiff  intends  to  appeal  to  that  Housed  he  should 

appeal™  the   ^VV^J  ^o  have  the  order  dismissing  the  bill  so  framed,  as  to  maintain 

?°  rf^  h         *^®  jurisdiction  of  the  Court  pending  the  appeal ;  and  the  Lords 

should  apply    Justices  refused  a  motion  for  an  injunction  to  restrain  the  defend- 

order  dismiss-  ^-nts  from  summoning  a  jury,  &c.,  pending  an  appeal.     Where  in  a 

framed  a''V°  ^^^*'  *'^®  whole  object  of  which  was  to  restrain  the  alleged  improper 

maintain  the    use  of  a  trade  name,  a  decree  for  a  perpetual  injunction  had  been 

jurisdiction  .  iiici  ■,        ■  i    -\  t-    i 

pending  the  made  at  the  hearmg,  and  the  defendant  having  appealed,  applied 
to  have  the  hearing  of  the  appeal  advanced ;  the  Court  held,  that 
as  the  right  to  an  injunction  was  involved,  and  irreparable  injury 
might  result  to  the  defendant,  the  hearing  might  be  advanced  (4). 
Where  the  business  of  a  solicitor  had  been  carried  on  by  a  succes- 
sion of  firms,  in  a  particular  house  for  thirty  years,  and  eventually, 
the  plaintiff  and  defendant,  who  were  the  last  continuing  partners, 
dissolved  partnership,  and  the  plaintiff  filed  a  bill  against  the 
defendant  and  obtained  a  decree,  which  he  immediately  em-oUed, 
declaring  that  the  defendant  had  no  interest  in  the  house,  and  re- 
straining him  from  entering  it ;  and  the  defendant,  being  about  to 
appeal  to  the  House  of  Lords  against  the  decree,  moved  to  suspend 
the  injunction  pending  the  appeal ;  Lords  Justices  Wood  and  Sel- 
wyn  held  (reversing  a  decision  of  Vice-Chancellor  Sir  J.  Stuart), 
that  the  case  was  one  in  which  irreparable  injury  might  be  done, to 
the  defendant ;  and  the  defendant  undertaking  to  proceed  with  the 
appeal  with  due  diligence,  and  to  abide  by  any  order  as  to  damages 
which  the  Court  might  make,  the  Court  suspended  the  injunction 

(1)  Monhhouse   v.    Corporation   of  (3)  3  Do  G.  J.  &  S.  59 ;   11  Jur. 
Bedford,    17   Yes.    382;    Eden,    Inj.'      (N.  S.)  537 ;  13  W.  R.  933. 
318.                                                                    (4)  Lazenhy  v.  White,  L.  E.  6  Ch. 

(2)  Inj.  319.  89  ;  19  W.  1!.  291. 
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pending  the  appeal  (1) ;  Lord  Justice  Sir  W.  P.  Wood  said :  "  The     Pabt  III. 
usual  course  is  to  stay  proceedings  pending  an  appeal,  only  when . 


the  proceedings  would  cause  irreparable  injury  to  the  appellant,  ^^^gg^^to 
Jiiere  inconvenience  and  annoyance  is  not  enough  to  induce  the  stay  proceed- 

1       1  /?        !■  1  •    ™SS  pending 

Court,  to  take  away  from  the  successful  party,  the  benefit  of  his  an  appeal, 

decree."     Where  in  a  suit  to  restrain  an  action  at  Law,   an  ad  proceedinga 

interim  injunction  had  been  granted  upon  terms,  and  at  the  hearing  ,^°g  ^^rabir 

the  bill  was  dismissed  :  and  the  defendant  applied  for  and  obtained  injury;  mere 
■  /vi         1  /■•!  ■     inconvenience 

an  order,  that  the  plaintiff  should  give  a  consent  for  judgment  m  andannoy- 

the  action  at  Law  ;  and  the  plaintiff  subsequently  moved,  that  the  enough. 

proceedings  on  that  order  might  be  stayed  pending  an  appeal, 

which  he  undertook  to  present  and  prosecute  without  delay ;  it  was 

held,  that  the  application  was  properly  made  to  the  Vice-Chancellor, 

and  the  motion  was  granted  (2). 

2.  If  the  allegations  which  constitute  the  equity  of  the  bill  are 
falsified  by  affidavits  on  the  other  side,  or  if  the  Court  shall  be  of 
opinion,  that  the  injunction  was  improperly  granted,  it  will,  upon 
appeal,  discharge  the  order  for  an  injunction  (3). 

3.  The  question  whether  there  has  been  a  misrepresentation  or 
concealment  of  material  facts  upon  the  application  for  an  ex  parte 
injunction,  cannot  be  taken  into  consideration,  on  appeal  from  an 
order  made  by  the  Court,  in  which  the  injunction  was  granted,  or 
by  which  it  was  continued  (4). 

4.  An  appeal  from  an  order  overruling  a  demurrer  will  generally  An  appeal 
be  advanced,  if  the  right  to  an  injunction  is  involved,  but  there  is  ov°erruiiag  a"^ 
no  rule  that  it  should  be  advanced,  in  other  cases  (5).  demurrer,  will 

^   ■'  generally  be 

advanced,  where  the  right  to  an  injunction  is  involved. 


Sect.  18,  Breach  of  Injunction. 
1.  An  injunction  operates  from  the  date  of  the  order  being  made,  An  injunction 
and  not  from  the  time  of  the  sealing  of  the  writ,  or  even  from  the  the  date  of  the 
time  of  its  being  drawn  up  (6) ;  and  where  an  injunction  had  been  ^^^^^  ®'°^ 

(1)  Walford  V.   Walford,  L.  R.   3       Co.,  1  Eailw.  Oas.  616. 

Ch.  812 ;    19  L.  T.  (N.  S.)  233  ;    16  (5)   London,    Chatham,  and   Dover 

W.  R.  1161.  Railw.     Oo.    v.    Imperial    Mercantile 

(2)  ffewat  V.  Nolan,  Ir.  R.  4  Eq.  405.  Credit  Association,  L.  E.  3  Oh.  231. 

(3)  Sanxter  v.  Foster,  Or.  &  Ph.  302.  (6)  Bathray  v.  Bishop,  3  Madd.  220 ; 

(4)  Bell  V.  Hull  and  Selhy  Railw.  Osborne  v.    Tennant,    14  Ves.    136  ; 
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PABTiir.     obtained  to  restrain  waste,  and  before  the  order  was  drawn  up, 

Seot  X8 

'. — '—  notice  of  its  having  been  obtained,  and  its  purport,  had  been  served 


on  the  defendant,  the  morning  after  it  was  obtained,  and  a  full 
explanation  of  its  effect  given  verbally  at  the  same  time,  but  the 
defendant  had  since  cut  down  timber,  &c.,  he  was  held  guilty  of  a 
breach  of  the  injunction ;  and  the  Lord  Chancellor,  Lord  Eldon, 
said,  that  if  in  this  case  the  warrant  of  committal  were  sent  to 
him,  he  thought  he  should  not  hesitate  to  sign  it,  provided  there 
had  been  no  delay  in  getting  the  order  drawn  up,  sealed,  and 
served  (1).    And  in  M'NeiU  v.  Garratt  (2)  Lord  Chancellor  Cot- 
A  party  who    tenham  said :  that  it  was  the  established  rule  of  the  Court,  that  a 
anordei°i9°     V^^^J  ^^°  ^^  notice  of  an  order  is  bound  by  it  from  the  time 
bound  by  it,    j|.  jg  pronounced,  and  if  he  presumed  to  disobey  it,  he  was  liable 
it  is  pro-         to  the  censure  of  the  Court  for  so  doing ;  and,  after  stating  that 
the  writ  bore  date  when  the  order  was  passed,  said :  "  if,  there- 
fore, the  proposition  then  stated,  namely,  that  a  motion  to  commit 
a  party  for  breach  of  an  injunction  could  not  be  made  without 
producing  the  writ,  were  correct,  a  party  would  have   all   the 
interval  between  the  making  and  the  passing  of  the  order,  to  com- 
mit the  act  which  the  injunction  was  intended  to  restrain ;  and 
refused  a  motion  to  discharge  a  defendant  in  custody,  for  breach 
committed,  after  he  had  received  notice  of  the  order  for  an  in- 
The  presence  junction,  but  before  it  was  drawn  up,  with  costs.     The  presence 
oounserin"^*^  of  a  defendant's  counsel  in  Court  without  instructions,  when  an 

Court  without  

instructions, 

when  an  James  v.  Downes,  18  Ves.  522.   Where      the  plaintiff  at  Law  has,  in  Equity, 

a  Court  of  Equity  has  issued  an  order  consented  to  a  decree  for  an  account), 
for  an  injunction  restraining  a  party  where  the  Court  of  Equity  has  not 
from  bringing  an  action,  a  Court  of  stayed  the  action  by  injunction;  the 
Common  Law  will  enforce  such  order  Court  of  Common  Law  having  no  juris- 
by  staying  proceedings  under  the  Com-  diction  to  stay  proceedings  on  such  a 
mon  Law  Procedure  Act,  1852  (15  &  ground,  and  the  provision  in  the  15  & 
16  Vict.  c.  76,  s.  226),  although  no  writ  16  Vict.  c.  76,  s.  226,  only  applying 
of  injunction  has  been  actually  issued  :  where  the  Court  of  Equity  has  stayed 
Oobbett  V.  Ludlam,  11  Ex.  446;  25  the  action  by  injunction:  Pearse  v. 
L.  J.  (Ex.)  25.  But  it  will  not  stay  Robins,  26  L.  J.  (Ex.)  183. 
an  action  on  the  ground  that  there  (1)   Vansandau  v.  Bose,  2  Jac.  &  W. 

is  a  suit  in  Equity  pending,  in  which  264 ;  Kimpton  v.  Eve,  2  Ves.  &  B. 
the  same  demand  comes  in  question  149;  Oooch  \ .  Marshall,  S  \f . 'B..  ilO . 
(even  although  the  demand  is  for  a  (2)  Cr.  &  Ph.  99. 

debt,  as  to  which  and  other  demands, 
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interim  injunction  is  continued  against  him  in  the  absence  of,    Part  hi. 
and  without  notice  to,  his  solicitor,  does  not  constitute  such  notice 


to  the  defendant  as  will  justify  committal   for  contempt  for  a  ■"•u^™^^  jg 

subsequent  breach  of  the  order  (1).     But  where  such  an  injunc-  continued 

^  1  r.  against  mm, 

tion  has  been   granted,  it  ought,  in  the  absence  of  unnecessary  ia  not  notice 

delay,  to  be  obeyed,  until  the  motion  is  substantially  disposed  of  ^jant. 

upon  the  merits  (2). 

2.  An  injunction,  however  erroneously  granted   or  irregularly  Auinjunotion, 

obtained,  is  an  order  of  Court,  and  must  be  obeyed  (8) ;  if,  there-  erroneously 

fore,  the  defendant  or  his  attorney  is  guilty  of  a  breach  of  the  fj^^y'^j^jj^ 

injunction,  it  is  a  contempt  which  the  Court  will  punish  (4).     The  obtained, 

order  must  be  discharged   before   it   can   be   disobeyed  '(5).     In  obeyed ;  the 

Harding  v.  Tingey  (6)  Yice-Chancellor  Sir  K.  T.  Kiodersley,  after  aLoharged 

observing  that  an  application  to  commit  for  violation  of  an  order  \^^°J^  i*  can 

o  rr  .       "^  disobeyed. 

of  the  Court  for  an  injunction,  was  a  matter  strictissimi  juris,  said,  An  applica- 

.,  «  ,,  i     i.   •  i.  J.1     J.     -ii.  J       £  •      tion  to  commit 

it  was  01  the  greatest  importance,  that  either  an  order  tor  an  in-  fg^  violation  of 

iunction,  or  an  interim  order,  should  be  implicitly  observed,  and  ^^  P''?®^  ^™ 

■*  '  '  r  J  'an  injunction, 

every  diligence  exercised  to  observe  it ;  and  that  where  the  party  is  a  matter 
served  with  notice  of  such  order  did  an  act,  which,  unless  prevented,  juris. 
would  result  in  that  which  would  create  a  violation  of  the  order,  An  order  for 

'  an  injunction 

he  was  bound  to  exercise  the  greatest  diligence  to  prevent  such  or  interim 

■1  TT  11  IT  1  order,  must  be 

result ;  but  that  the  parties  here,  did  not  do  what  they  could,  and  implicitly  and 

that  being  bound  to  act  strictly,  there  would  in  fact  have  been  a  obsravedf 
violation.  A  party  affected  by  the  order  irregularly  obtained, 
cannot  disregard  it,  or  disobey  it,  or  treat  it  as  a  nullity,  until  it 
is  discharged  on  a  proper  application  (7).  However,  where  the 
defendant  and  his  solicitors  had  been  guilty  of  a  breach  of  an  in- 
junction which  was  irregular,  Lord  Eldon  refused  to  commit  them, 
but  ordered  them  to  pay  the  costs  occasioned  by  the  breach,  and 

(1)  Oarrow  v.  Ferrior,  37  L.  J.  (Ch.)      {Earl  of),  3  Sw.  626. 

569.  (6)  12  W.  R.  685 ;  Spokes  v.  Ban- 

(2)  lb.  lury  Board  of  Eealth,  L.  E.  1  Eq.  42. 

(3)  Woodward  v.  King,  2  Cb.  Ca.  203 ;  (7)  Woodward  v.  Lincoln  (Earl  of). 
Woodward  v.  Lincoln  (Earl  of),  3  Sw.  3  Sw.  626  ;  S.  0.  suh.  nom.  Woodward  v. 
626  ;  Downshire  (Marquis  of)  v.  Lady  King,  2  Diok.  797 ;  Fennings  v.  Eumph- 
Sandys,  6  Ves.  109  ;  Partington  v.  rey,  4  Beav.  1 ;  Blake  v.  Blake,  7  Beav. 
Booth,  3  Mer.  149.  514 ;  Chuck  v.  Gremer,  2  Ph.  113 ;  South 

(4)  Eden,  Inj.  75.  Staffordshire  Bailw.  Co.  v.  Eall,   16 

(5)  Bohinson  v.  Lord  Byron,  2  Dick.  Jur.  93 ;  Bussell  v.  East  Anglian  Bailw. 
703;  Woodward  v.  King,  lb.  797;  Co.,  3  Mac.  &  G.  104;  Bohinson  v. 
S.  C.  sub.  nom.  Woodward  v.  Lincoln  Lord  Byron,  2  Dick,  703. 
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PaetIII.    of  the  motion  to  commit  (1).     In  Spokes  v.  Banbury  Bowrd  of 
'- — ^  Health  (2)  Vice-Chancellor  Sir  W.  P.  Wood  said,  that  an  order  (in 


this  case  for  an  injunction)  must  be  obeyed,  and  that  those  who 

wish  to  get  rid  of  that  order,  must  do  so  by  the  proper  course,  and 

Orders  (here  that  SO  long  as  it  existed,  the  order  must  be  obeyed,  and  obeyed 
for  an  injuno-  i         •  i      i 

tion)  must  be  to  the  letter,  and  that  any  one  who  did  not  obey  it  to  the  letter, 

letler.    "    *   ^^^  guilty  of  committing  a  wilful  breach  of  it,  unless  there  were 

some  misapprehension,  which  all  mankind  were  subject  to,  and 

which  might  mislead  him,  upon  the  plain  reading  of  the  order. 

Where  there  is  an  irregularity,  the  proper  course  is  to  move  at 

once,  upon  notice,  that  the  order  may  be  discharged  for  irregu- 

Form  of  notice  larity  (3).     The  form  of  a  notice  of  motion  to  discharge  for  irregu- 

diaoharge  for    larity,  an  Order  granting  an  injunction  is,  after  the  formal  parts, 

irregularity,     «  ^hat  the  order  dated  the day  of 18—,  made  in  this  cause 

an  order  *' 

granting  an     on  the  application  of  the  plaintiff,  whereby  it  was  ordered  that 
(siate  what)  may  be  discharged  for  irregularity,  with  costs  to  be 
paid  by  the  plaintiff  to  the  said  defendant "  (4). 
An  under-  3.  An  undertaking  entered  into  with  the  Court,  is  equivalent  to 

taking  with  ^^^  ^^^  have  the  effect  of  an  injunction  so  far,  that  any  infringement 
have  the  effect  thereof  may  be  made  the  subject  of  an  application  to  the  Court  (5). 

of  an  injunc- 
tion so  far,  that  an  infringement  may  be  made  the  subject  of  an  application. 

If  defendant  4.  To  be  guilty  of  a  breach  of  injunction,  the  party  must  have 
is^pres^ent™^^  notice  of  it;  but  although  strictly,  service  or  notice  of  the  writ  or 

when  the  order  should  be  made  by  the  plaintiff,  yet  if  the  defendant,  or  his 
order  is  pro-  ^  i.  '  j  j 

nounoed,  a  attorney,  is  present  when  the  order  is  pronounced  (6)  it  is  a  breach 
the  order  is  a  of  the  injunction,  afterwards  to  take  the  plaintiff  in  execution.  Or 
tWefendant  ^^  *^®  defendant,  or  the  defendant  and  his  attorney,  by  being  iu 
purposely  gets  Court  at  the  hearing  of  the  motion,  is  or  are  apprised  that  there 

away  before  ■,■        ■     /-, 

the  order  is     is  an  order,  he  or  they  cannot,  standing  in  Court  until  the  moment 


pronounced. 


the  Lord  Chancellor  is  about  to  pronounce  the  order,  which,  from 
all  that  passed,  he  or  they  must  know  will  be  pronounced,  avoid 

(1)  Partington  v.  Sooth,  3  Mer.  148  ;  (5)  London  and  Birmingham  RaUw. 
Drewry  v.  Thacher,  3  Sw.  546.  Co.  v.  Grand  Junction  Canal  Company, 

(2)  L.  E.  1  Eq.  4:2,  48  ;  Sussell  v.  1  Eailw.  Cas.  224;  Alt. -Gen.  v.  Man- 
East  Anglian  Bailw.  Co.,  3  Mao.  &  Chester  and  Leeds  Eaiho.  Co.,  lb.  436  ; 
G.  104.  Laioford  v.  Spicer,  2  Jur.  (N.  S.)  564 ; 

(3)  Robinson  v.  Lord  Byron,  2  Dick.  Att.-Gen.  v.  Boyle,  10  Jur.  (X.  S.)  309. 
703.  (6)  Anon.  3  Atk.  567  ;  Skip  v.  Har- 
iri) Dan.  Oh.  Pr.  3rd  vol.  Nos.  53,  wood,  lb.  5Ci  ;  Scott  v.  Bcclier,  4  Price, 

1679.  346  ;  RoweU  v.  Follett,  Dick.  116. 
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its  consequences  by  getting  out  of  the  Hall  before  the  order  is     Part  III. 
actually  pronounced  (1). 


5.  In  Kim^ton  v.  Eve  (2),  it  was  held  that  it  is  a  breach  of  an 
injunction,  to  proceed  to  sale  after  personal  service  of  a  notice  that 
an  injunction  against  selling  had  been  granted,  where  the  party  so 
proceeding,  admits  that  he  believed  the  order  to  have  been  made. 
Lord  Chancellor  Eldon  said  that  the  party  admitting  that  he 
believed  the  order  was  made,  the  principle  was  the  same  as  if  his 
belief  was  formed  from  information  short  of  actual  service.  And 
it  is  not  necessary  to  constitute  a  breach  of  the  injunction,  that  the 
injunction  should  be  actually  served  (3). 

6.  If  a  party  has,  by  himself  or  his  attorney,  notice  in  any  other  if  a  party  has 
way  of  the  fact  of  an  injunction  having  been  granted,  though  it  ^^  attorney'^ 
should  not  be  regular  notice,  it  is  a  breach  of  the  injunction  to  dis-  foti<=e  of  an 

°  •'  mjunotion, 

obey  it  (4).     But  where  the  plaintiff  had  been  guilty  of  four  though  not  a 
months'  delay  in  getting  the  order  drawn  up  and  served,  Lord-  it  ia  a  breach ' 
Chancellor  Eldon  refused  with  costs,  a  motion  to  commit  the  de-  ^^^^  th°eie  must 
fendant  for  a  breach,  although  there  was  a  contempt,  the  defendant  \^  "°  ^^^^^  ™ 

°  _  '-  drawing  up 

being  present  at  the  hearing  of  the  motion  (5).  the  order. 

7.  In  Woodward  v.  Lincoln  (Earl  of)  (6),  Lord  Nottingham  held 
that  service  of  a  copy  of  the  writ  and  shewing  the  original,  with- 
out allowing  an  examination  of  the  original,  is  good  service. 

8.  A  man  may  be  guilty  of  a  breach  of  an  injunction,  by  aiding  a  man  may 

and  abetting  those  who  are  committing  an  act  inconsistent  with  it,  breach  of  an 

although  he  should  not  actually  take  part  in  such  act.     Thus  ii?J™ction  by 
"  .;  i  aiding  and 

where  the  contest  was  between  a  College  at  Oxford  and  the  poor  abetting  those 
people  in  the  neighbourhood,  as  to  the  right  of  cutting  wood  in  a  act  incon- 
certain  wood,  and  an  injunction  had  been  granted  to  restrain  A.,  aithough^not*' 
his  servants  and  workmen,  from  cutting  the  wood,  it  was  held  a  f«tvaily 

....  T  taking  part  in 

breach  of  the  injunction  in  A.  to  be  present  and  acting  as  leader,  such  act. 
when  a  great  number  of  the  poor  people  drove  away  the  servants 
of  the  plaintiff — the  College — and  cut  wood,  although  A.  did  not 
actually  assist,  but  used  words  of  counsel  to  the  people,  dissuading 

(1)  Osborne  v.  Tennant,  14  Ves.  136  ;      dan  v.  Base,  2  Jac.  &  W.  264. 

Skip  V.  Earwood,  3  Atk.  564.  (5)  James  v.  Downes,  18  Ves.  522  ; 

(2)  2  V.  &  B.  349,  351.  Bateman  v.  Wiait,  11  Beav.  587. 

(3)  lb.  (6)  3  Sw.  626 ;  2  Ch.  Ca.  203 ;   2 

(4)  Lawes  v.  Morgan,  5  Price,  518  ;  Dick.  797. 
Bowell  V.  Follett,  Dick.  116  ;   Vansan- 
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Part  III.     them  from  using  violence ;  the  ground  being,  that  remaining  and 

acting  as  leader,  and  not  actually  interfering  to  prevent  the  acts 

complained  of,  he  was,  in  the  opinion  of  the  Court,  inferentially 
aiding  and  assisting  them  (1).  But  where  the  eonsistoire,  or 
governing  body  of  the  French  Protestant  Church  of  London,  was, 
in  1860,  restrained  by  injunction,  from  interfering  with  the  plain- 
tiff, a  pastor  of  the  church,  in  the  discharge  of  his  duties  as  pastor ; 
and,  in  1866,  M.,  a  defendant  in  the  suit,  and  also  a  pastor  of  the 
church,  was  present  at  a  meeting  of  the  oonsistoire,  when  they  re- 
solved to  suspend  the  plaintiff  from  the  discharge  of  his  duties, 
and  M.,  as  agent  of  the  eonsistoire,  took  an  active  part  in  enforc- 
ing, though  he  did  not  in  passing,  that  resolution ;  and  the  plaintiff 
then  moved  for  an  order  to  commit  M.  for  contempt  of  Court,  on 
the  ground  of  the  alleged  infraction  by  him  of  the  injunction 
granted  in  1860;  and  the  members  of  the  eonsistoire  were  not 
served  with,  and  did  not  appear  upon,  the  motion ;  the  Court  held, 
that  it  would  not,  in  their  absence,  decide  upon  the  validity  or  in- 
validity of  the  act  of  suspension,  and  that  upon  the  whole  case 
stated  in  support  of  the  motion,  it  must  be  refused  ;  the  only 
order  to  be  made  being  that  the  plaintiff  must  pay  the  costs  of 
There  may  be  it  (2).  And  tlieie  may  be  a  contempt  committed  even  by  assist- 
assisting  m  ^  ^^S  ™  t^®  official  act  of  a  person  acting  under  lawful  authority ; 


the  official  act  ^j^^g  jjj  JYoodward  V.  Lincoln  (Earl  of)  (3)  it  was  held,  that  a  breach 

of  a  person  _    _  _  _  ^  j  j  \   / 

act:ng  under   of  an  injunction  to  quiet  possession  had  been  committed,  where 

lawful  autho-     ,  ■•iit         ■  i     t        •      l-  pi 

rity.  the  party  enjoined,  nad  assisted,  a  justice  oi  the  peace  m  making 

restitution,  upon  a  forcible  entry. 

9.  It  is  no  breach  of  an  injunction  for  a  person  not  a  party  to 
the  suit,  and  who  has  not  acquired  a  right  pendente  lite  from  any- 
one as  a  party,  to  exercise  a  right  which  he  had  antecedently  to 
the  suit  (4).  Nor  is  it  a  breach  of  an  injunction  staying  execution, 
with  leave  to  proceed  to  judgment,  if  the  defendant  takgs  out  a 
scire  facias  quare  executio  non,  because  that  is  only  proceeding  to 
judgment  (5).     In  an  old  case  (6)  where  an  injunction  had  been 

(1)  St.  John's   Oolleye  v.  Oartei;  8  (3)  3  Sw.  626. 

L.  J.  218  ;  4  My.  &  Cr.  497  ;   S.  C.  (4)  Booth  v.  Stanley,  2  Eq,  Ca.  Ab. 

sub.  mom.  St.  John's  College  v.  Piatt,  528  ;  et  vide  Iveson  v.  Harris,  7  Ves. 

3  Jur.  187.  256. 

(2)  Daugars  v.  Rivaz,  14  L.  T.  (5)  Ilankey  v.  Morris,  2  Eq.  Ca.  Ab. 
(N.  S.)  348 ;  15  L.  T.  (N.  S.)  196.  528. 

(6)  Sidgzcick  V.  Itcdman,  Gary,  Ai. 
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granted  against  the  attorney  of  the  defendant,  to  restrain  him  from     Pakt  m, 
proceeding  at  Law,  it  was  held  a  breach  of  the  injunction  for  the '. — '— 


defendant  to  proceed. 

10.  Persons  not  named  in  the  order  or  writ  of  injunction,  are  Persons  not 

,       „         .    .  .  rrt,         named  in  the 

not  liable  to  be  committed  for  the  breach  of  an  injunction,    ihus,  order,  are  not 
where  an  injunction  restrained  only  A.  B.,  but  did  not  extend  to  committed  for 
his  "  servants  and  agents,"  the  Court  declined  to  commit  an  agent  of  ^  t)r6ach. 
A.  B.,  for  breach  of  the  injunction,  inasmuch  as  he  was  not  ex- 
pressly enjoined  (1).     So,  also,  an  injunction  restraining  a  defen- 
dant, his  servants  and  agents,  does  not  extend  to  his  tenants  (2)  ; 
but  the  agents  of  a  man  against  whom  an  injunction  has  been  But  the 
awarded,  will  be  committed  for  contempt  in  intermeddling  and  man  against 
doing  acts  in  violation  of  the  order,  if,  having  knowledge  of  the  ^^u^tion  has 
injunction,  they  act  in  contravention  lOf  the  injunction  (3).     If  no  been  awarded, 
blame  can  be  attached  to  a  man  personally,  he  having  no  notice  mitted  for 
of  the  injunction  (here  against  "  defendants,  servants,  agents,  and  intermeddling 
workmen")  at  the  time,  the  Court  will  not  commit  him  for  a  con-  ^^^  in^^ia- 
tempt  or  breach,  where  his  servants  have  been  guilty  of  a  breach  tionofthe 

...       order,  if, 

and  contempt  of  the  Court,  in  disobeying  the  order  after  notice  having  know- 
thereof ;  but  be  is  liable  to  the  costs  of  the  motion  to  commit  (4).  injfnction,^ 
1 1 .  An  injunction  only  protects  the  plaintiffs  named  in  the  record,  ^^'^^  ^"^  ^^. 
but  if  those  named  in  the  record,  can  procure  other  parties  equally  of  it. 
interested  with  themselves,  to  submit  to  the  same  terms  as  the 
plaintiffs,  on  the  record,  submit  to,  the  Court  will,  on  a  special  inter- 
locutory application,  give  them  the  same  relief  or  protection,  as  it 
gives  to  the  plaintiffs  on  the  record  ;  but  it  would  be  competent  to 
the  defendants  to  shew  special  circumstances,  which  would  make  it 
unjust  so  to  extend  the  injunction  (5).     It  is  open  to  a  defendant, 
when  he  is  charged  with  having  committed  a  breach  of  an  injunc- 
tion (in  this  case  to  restrain  an  infringement  of  a  patent),  to  shew 
that  he  has  complied  with  it  so  long  as  it  was  in  force,  but  that 
the  order  carried  on  its  face,  the  period  of  its  duration,  and  that, 

(1)  Wellesley  (Lord)  v.  Lord  Morn-       FoUett,  Dick.  116;  Lewes  v.  Morgan, 
n,  11  Beav.  180 ;  12  Jur.   367  5       5  Price,  518. 


see  Montague  v.  EUl,  4  Buss.  128.  (4)  Hantzen  v.  Rothschild,  14  W.  E. 

(2)  Hodson  v.  Ooppard,  29  Beav.  4 ;  96 ;  13  L.  T.  (N.  S.)  399. 

9  W.  E.  9  ;  30  L.  J.  (Oh.)  20.  (5)  Lund  v.  Slanshard,    4    Hare, 

(3)  Wellesley  (Lord)  v.  Lord  Morn-  290 ;  vide  S.  0.  p.  987,  ante, 
ington,  11  Beav.  181 ;   see  Powell  v. 
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Pabt  III.     as  that  period  had  expired,  there  was  no  order  which  he  could  be 

_! ! L_  guilty  of  infringing  (1). 

12.  Where  an  injunction  has  been  obtained  before  the  declara- 
tion in  the  action  at  Law  has  been  delivered,  the  injunction  stays 
all  proceedings ;  it  is,  therefore,  a  breach  of  the  injunction,  to  deliver 
a  declaration  (2).  It  is  also  a  breach,  after  an  injunction  staying 
trial,  to  give  notice  of  trial  (3).  It  is  a  breach,  after  an  injunction 
to  stay  trial,  to  obtain  a  judge's  order  for  changing  the  venue  (4). 
And  it  is  a  breach  of  an  injunction  restraining  execution,  if  the 
defendant  in  Equity,  the  money  in  dispute  having  paid  been  into 
the  Court  of  Law  by  the  defendant  at  Law,  proceeds,  after  verdict, 
to  obtain  a  rule  nisi  to  shew  cause,  why  the  money  should  not  be 
paid  out  to  him,  for  that  is  a  step  towards  execution  (5).  And 
after  an  injunction  has  been  granted,  staying  execution,  the  taking 
of  any  step  towards  execution,  beyond  the  completion  of  the  judg- 
ment, is  a  breach  of  the  injunction  (6).  If  a  motion  to  commit 
for  breach  of  an  injunction  for  commencing  an  action,  has  been 
refused  by  the  Court  below,  and  then,  pending  a  motion  in  the 
nature  of  an  appeal  motion,  the  plaintiff  pleads  to  the  action,  that 
is  not  a  waiver  of  his  right  to  move  to  commit,  before  the  superior 
Court  (7).  Where  an  award  has  been  a  rule  of  a  Court  of  Law, 
that  has  been  held  a  commencement  of  the  proceeding  at  Law ; 
therefore  an  injunction  obtained  afterwards,  only  stays  execution 
of  it ;  and  it  is  no  breach  of  the  injunction,  to  obtain  a  rule  to  shew 
cause,  why  an  attachment  should  not  issue  for  non-performance  of 
the  award  (8).  Where  an  injunction  had  been  obtained  by  the 
defendant  at  Law  against  a  plaintiff  at  Law,  it  was  a  breach  of  the 
injunction  if  he  gave  notice  of  declaration  at  Law  against  the  bail 
of  the  defendant  at  Law,  after  the  order  had  been  made,  and  al- 
though before  it  was  served  (9) ;  but  it  was  not  a  wilful  breach, 

(1)  Daw  v.  Eletj,  L.  K.  3  Eq.  496.        Franklyn   v.    Thomas,    3   Mer.   225  ; 

(2)  Anon.  2  Bq.  Ca.  Abr.  529  ;  Mills  BurUdge  v.  Robinson,  14  Jur.  473  ;  see 
V.  CohUj,  1  Mer.3  ;  see  3  P.  Wms.  147.      Marsach  v.  Bailey,  2   S.  &  S.  577; 

(3)  Bird  v.  Brancher,   2  S,  &  S.      Hanl-cy  v.  Morris,  2  Eq.  Ca.  Ab.  528. 
186.  (7)  Newman  v.  Ring,  10  Jur.  463. 

(4)  Pariente  v.  Bensusan,  13  Sim.  (8)  Franco  v.  Franco,  2  Cos,  420. 
522.  (9)  Leonard  v.  AttwelJ,  17  Ves.  385  ; 

(5)  BrooJcs  V.  Burton,  1  Y.  &  Coll.  Chaplin  v.  Cooper,  1  V.  &  B.  19  ; 
Ch.  C.  271.  Bullen  v.  Ovey,  16  Ves.  141. 

(6)  Bullen  v.   Ovey,   16  Ves.    141; 
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and  therefore  not  to  be  punished  by  commitment,  but  the  attorney     p^bt  in. 

of  the  plaintiff  at  Law  would  be  ordered  to  pay  the  costs.     But 

where  there  were  proceedings  against  the  ohligor  of  a  bond  and 
his  surety,  and  the  principal  obligor  filed  his  bill  without  making 
the  surety  a  party,  and  obtained  an  injunction,  it  was  held  not 
a  breach  of  the  injunction,  to  issue  a  capias  against  the  plaintiff 
and  the  surety,  on  the  ground  that  instructions  were  given  to  the 
sheriff's  officer  only  to  take  the  surety;  for  although,  in  point 
of  form,  issuing  the  writ  was  a  proceedmg  against  the  plain- 
tiff as  well  as  the  surety,  substantially  it  was  only  a  proceeding 
against  the  party  against  whom  there  was  no  injunction  (1).  And 
where  the  obligor  of  a  bond  filed  his  bill  for  an  injunction  to  restrain 
the  obligee,  assignee,  and  others  from  proceeding  at  Law  upon  the 
bond,  and  an  injunction  to  restrain  proceedings  at  Law  had  been 
obtained,  but  issued  only  against  the  obligee,  his  counsellors,  and 
agents,  and  did  not  name  the  assignee.  Lord  Chancellor  Lyndhurst 
said  it  admitted  of  considerable  doubt,  whether,  notwithstanding 
the  injunction,  the  assignee  might  not  have  continued  his  action, 
for  as  assignee,  he  had  a  right  to  bring  it,  and  that  it  was  not  (here) 
brought  with  the  privity  of  the  obligee  (2).  If  an  injunction  has 
been  granted  against  three  plaintiffs  at  Law,  and  dissolved  only  as 
against  two,  it  is  a  contempt  of  Court  for  the  three  afterwards  to 
go  on  with  the  action ;  but  if  the  injunction  has,  upon  the  applica- 
tion of  two  out  of  the  three,  been  erroneously  and  irregularly  dis- 
solved against  the  three  generally,  and  not  as  against  two  only,  it 
is  not  a  contempt  for  the  two  to  proceed  in  the  name  of  the 
three  (3).  The  assignee  of  a  chose  in  action,  is  not  guilty  of  a 
breach  of  injunction,  by  taking  proceedings  at  Law  after  the  disso- 
lution of  the  injunction  against  himself,  though  the  injunction  has 
not  been  dissolved,  as  against  the  assignor  (4).  In  Axe  v.  Clarice  (5) 
it  was  held  that  if  the  sheriff  has  levied  under  a  judgment  and. 
execution,  and  after  that  the  defendant  at  Law  obtains  an  injunc- 
tion, it  is  a  breach  of  that  injunction  to  attach  the  sheriff  and 
receive  the  money ;  but  Lord  Chancellor  Thurlow  said  it  would 

(1)  Chaplin  V.  Cooper,  1  V.  &  B.  16  (4)  Imperial  Oaslight  Company  v. 

(2)  Montague  v.  Hill,  4  Buss.  128.        Clarke,  You.  584. 

(3)  Money  v.  Jordan,  13  Beav.  229.  (5)  Dick.  549. 
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Part  III.     be  different  if  the  sheriff  had  paid  it  voluntarily  ;  however,  Lord 

'- — '—  Chancellor  Eldon,  in  Franhlyn  v.  Thomas  (1),  says  it  is  difficult  to 

say  how  the'  act  of  the  sheriff  can  vary  the  right  of  the  parties,  and 
that  he  thought,  in  such  a  case,  the  person  receiving  the  money 
would  be  ordered  to  pay  it  into  Court.  And  if  an  injunction  is 
obtained  on  a  bill  filed  after  execution  executed,  the  goods  not  yet 
being  out  of  the  hands  of  the  sheriff,  and  the  sheriff  proceeds  to 
sell  without  process,  he  will  be  ordered  to  pay  the  money  into 
Court  (2),  and  this  without  making  him  a  party  to  the  cause  (3). 
Where  legal  process  had  been  put  into  the  sheriff's  hands  before 
the  issuing  of  an  injunction,  and  after  the  issuing  of  the  injunction, 
the  plaintiff  at  Law,  being  applied  to  by  the  sheriff  for  further  in- 
structions, did  not  stop  the  process,  it  was  held,  that  refusing  to 
countermand  the  writ,  was  an  actual  continuance  of  the  order  pre- 
viously given  by  the  plaintiff  at  Law  to  the  sheriff,  and  was  a 
contempt  (4) ;  however  the  Court,  though  holding  it  a  contempt, 
would  not  make  an  order  of  committal,  but  ordered  the  plaintiff  at 
Law  to  pay  the  costs  of  the  motion,  and  to  lose  the  benefit  of  any 
proclamation  made  subsequently  to  the  service  of  the  notice  of 
motion  to  commit.  It  is  a  breach  of  an  injunction  staying  pro- 
c-eedings  at  Law,  to  lodge  with  the  sheriff  an  attachment  for  non- 
payment of  costs,  although  such  costs  may  have  been  actually 
taxed  before  the  issuing  of  the  injunction,  and  though  the  Court 
should  see,  that  if  the  circumstances  of  the  case  had  been  fully 
explained  to  it  at  the  time  when  the  injunction  was  granted,  it 
would  not  have  been  allowed  to  extend  so  far  as  it  did ;  as  the  case 
then  stood,  the  injunction,  however  erroneously  granted,  was  an 
order  of  the  Court,  and  must  be  obeyed ;  however,  his  Lordship 
made  no  order  as  to  commitment,  but  ordered  the  defendants  and 
their  solicitors  to  pay  the  costs  occasioned  by  the  breach,  and  of 
the  motion  for  committal  (5). 

13.  If  a  creditor  proceeds  at  Law  against  an  executor,  after 
notice  of  a  decree  against  the  latter  to  account,  or  after  a  decree 
in  an  administration  suit,  it  is  so  far  a  contempt  of  Court,  that 

(1)  3  Mer.  234.  (3)  lb. 

(2)  Franklyn   v.    Thomas,   3   Mer.  (4)    Woodhy  v.  Boddington,  9  Sim, 
234.                                                             214. 

(5)  rartington  v.  Booth,  3  Mei'.  I-IS. 
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upon  a  motion  for  an  injunction  to  restrain  further  proceedings  at     Pabt  III. 
Law,  the  Court  will  refuse  the  creditor  the  costs  of  the  further  pro- 


ceedings at  Law,  and  the  costs  of  the  application  (!)•  This  is,  in 
another  form,  the  rule,  that  on  a  motion  in  a  creditor's  suit  to 
restrain  the  creditor,  he  will  have  his  costs  at  Law  until  notice  of 
the  decree  in  Equity,  but  not  further ;  and  the  costs  of  the  motion 
will  depend  upon  whether  he  had  then  notice  of  the  decree  (2). 

14.  If  a  plaintiff  who  has  obtained  an  injunction,  misrepresents 
to  the  public  what  has  been  done  by  the  Court,  and  the  defendant, 
to  correct  that  misrepresentation,  does  an  act  which  in  strictness  is 
a  breach  of  the  injunction,  the  Court  will  not  entertain  any  com- 
plaint against  him,  on  the  part  of  the  plaintiff,  for  such  a  breach  (3). 
Pending  litigation,  the  Court  will  restrain  the  publication  by  any  of  Pending  liti- 
the  parties  to  the  suit,  of  ex  parte  garbled  accounts,  calculated  to  court  will 
prejudice  the  case  of  their  opponents,  of  any  of  the  proceedings  in  ^g^^^^^  ^y  the 

Court,  or  before  the  Examiner ;  and  the  circumstance  that  such  pub-  parties,  of  gar- 
.        .  /.    n   r>  1  •  M\ei  accounts 

lication  18  by  way  of  defence,  and  m  answer  to  similar  publications  of  the  pro- 

by  the  other  side,  although  it  may  excuse  the  party  sought  to  be  culated  to  pi-e- 
restrained,  from  the  costs  of  the  motion  for  that  purpose,  will  not  Jt^'^k'YS^  -^ 
prevent  the  Court  from  granting  the  injunction  (4).     The  publica-  opponents. 
tion  of  attacks  on  the  plaintiff  or  defendant,  or  their  witnesses,  or 
the  sending  threatening  letters  by  the  plaintiff  or  defendant,  ad- 
dressed to  the  other  of  them,  pending  a  suit,  is  a  contempt  of  Court 
which  will  be  punished  by  committal  (5) ;  and  privilege  of  Parlia- 
ment is  no  protection  (6).    It  is  a  contempt  of  Court,  as  calculated  It  is  a  con- 
to  disturb  the  free  course  of  justice,  to  publish  in  a  newspaper  after  p^filh"  after 
the  affidavits  in  a  cause  have  been  filed,  but  before  the  hearinsr,  afadavita  have 

o'  been  filed,  but 

attacks  on  the  plaintiff  and  his  witnesses,  representing  the  proceed-  before  the 
ings  as  vexatious,  and  that  the  witnesses  had  been  guilty  of  perjury,  attacks  on 

(1)  Curre  v.  Bowyer,  3  Mad.  456.  tori's  Case,  2  My.  &  Or.  316  ;   Welhsley's  h^^itnelses. 

(2)  Drew.  Inj.  4M.  Vase,  2  Russ.  &  My.  639 ;   Felkin  v. 

(3)  BarfieU  v.  Nicholson,  2   L.  J.  iorc^^eriert,  10  Jur.(N.S.)62;  12  W, 
(Ch.)  90 ;  2  S.  &  S.  1.  R.  241 ;  Littler  v.  Thompsov,  2  Beav. 

(4)  Coleman    v.     West     Hartlepool  129 ;  Ilx  parte    Van  Sandau,  1   Ph. 
Bailw.  Co.,  8  W.  R.  734.  455  ;  Birch  v.  Walsh,  10  Jr.  Eq.  93 ; 

(5)  Cons.Ord.  XLii.,r.2  ;  Anon.2Ves.  Smith  v.  Lakeman,  26  L.  J.  (Ch.)  305  ; 
Sen.  520 ;  Van  v.  Price,  1  Dick.  91 ;  Wil-  2  Jur.  (N.  S.)  1 202  ;  Brook  v.  Evans, 
Hams  V.  Johns,  2  Dick.  477  ;  1  Mer.  303,  6  Jur.  (N.  S.)  1026. 
Ti.{d);Elliottv.nalmarack,\M.(ix.ZO'2,;  (6)   Wellesley's  Case   and  Lechmere- 
Anon.  2   Atk.  469  ;   Lechmere-Charl-  Charlton's  Case,  supra. 
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Pabt  III.     or  holding  up  to  ignominy,  or  attributing  falsehood  to  the  party  or 

'- — '—  his  witnesses  (1) ;  and  in  order  to  purge  his  contempt,  the  publisher 

must  express  his  regret  and  contrition  to  the  Court,  but  is  not 
obliged  to  apologise  to  the  persons  to  whom  the  falsehood  was 
attributed  (2).  Although  the  Court  will  punish  as  a  contempt, 
the  publication  by  the  plaintiff  or  defendant  or  other  persons,  of 
notices  or  advertisements  with  reference  to  the  subject  of  a  suit, 
calculated  to  prejudice  the  rights  or  misrepresent  the  relative 
positions  or  character  of  any  of  the  parties  to  the  cause,  yet 
the  Court  will  admit  any  error  in  such  notices  or  advertisements, 
to  be  corrected  by  other  advertisements,  and  will  not  commit  the 
party  (3). 

15.  An  order  for  commitment  will  not  be  sustained,  unless  it  can 
be  shewn  that  there  has  been  a  breach  of  the  injunction  or  the 
order  (4).  If  the  injunction  be  in  general  terms,  restraining  a  defen- 
dant from  permitting  a  certain  injurious  effect  to  be  produced  by 
a  given  cause  (but  not  restraining  any  definite  act),  the  Court 
must  be  satisfied  that  the  injury  complained  of  was  produced 
by  the  cause  assigned  (5).  The  general  terms  of  an  injunction, 
will  not  be  restricted  by  'reference  to  the  particular  nature  of  the 
injury  complained  of,  if  it  has  been  in  spirit  as  well  as  terms 
violated  (6). 

1 6.  Where  a  party  claiming  the  legal  estate,  had  obtained  an 
injunction  against  parties  claiming  to  be  equitable  mortgagees, 
restraining  them  from  pulling  down,  destroying,  or  damaging 
houses,  and  committing  injury  to  the  premises,  the  Court  held  that 
no  breach  of  the  injunction  had  been  committed,  by  the  defendants 
obtaining  an  entry  into  one  of  the  houses  by  breaking  a  window 
and  the  lock  of  one  of  the  doors,  and  ejecting  the  plaintiff's  work- 
men, the  plaintiffs  having  excluded  the  defendants  by  shutting  the 
doors  and  windows  (7).  Where  an  injunction  had  been  granted 
restraining  the  stopping  of  vessels,  it  was  held  that  bringing  actions 

(1)  Littler  v.  Thompson,  2  Biav.  {^)  Mann  ^r.  Stephens,  lb  ^rm-ZIl; 
129  ;  Fdldn  v.  Herbert,  10  Jur.  (N.  S.)      Dawson-  v.  Paver,  5  Hare,  424. 

62.  (5)  Dawson  v.  Paver,  5  Hare,  524. 

(2)  Felkinr.  Herbert,  10  Jiu.CS.S.)  {%)  Mt.-Gen.  v.  Great  Northern 
62.                                                               Bailw.  Co.,  4  De  G.  &  Sm.  75  ;  14  Jur. 

(3)  Matthews  v.  Smith,  3  Hare,  331 ;      684  ;  15  Jur.  387. 

Brook  V.  Evans,  6  Jur.  (N.  S.)  1025.  (7)  Loder  v.  Arnold,  15  Jur.  117. 
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against  the  canal  company,  and  warning  their  servants  that  they     Part  ill. 

were  trespassing,  was  not  a  breach  (1).  

17.  Although  an  injunction  obtained  before  any  proceedings  at 
Law  are  commenced,  stays  all  proceedings  at  Law,  and  a  delivery 
of  a  declaration  is  a  breach,  yet  the  party  entitled  to  that  advan- 
tage, may  lose  it  by  laches.  Thus,  where  an  injunction  to  restrain 
proceedings  at  Law,  issued  on  the  21st  of  February,  and  declara- 
tion in  ejectment  was  served  on  the  19th  of  May  following,  and 
the  plaintiff  in  Equity  appeared  and  pleaded  to  the  action,  and 
took  other  defensive  steps,  and  suffered  notice  of  trial  to  be  given, 
and  never  gave  notice  to  the  plaintiff  at  Law,  that  he  was  in  con- 
tempt, till  the  19th  of  July,  three  days  before  the  opening  of  the 
commission,  when  the  solicitor  for  the  defendant,  being  apprized 
by  the  plaintiff's  solicitor  that  the  defendant  was  in  contempt, 
immediately  countermanded  his  notice;  Lord  Chancellor  Eldon 
refused  to  make  any  order  on  a  motion  made,  or  to  commit  the 
defendant  for  contempt,  and  gave  no  costs  on  either  side  (2).  The 
Lord  Chancellor  said  that  this  was  not  the  case  of  a  wilful  viola- 
tion of  the  orders  of  the  Court,  and  that  although  in  such  a  case 
no  act  of  the  parties  could  amount  to  a  waiver  of  the  contempt 
incurred,  yet  in  the  present  case  it  must  be  considered  that 
the  plaintiff  had  by  his  acquiescence  dispensed  with  the  ordinary 
process.  In  Bodgers  v.  Nowill  (3)  Lord  JusticeTurner  said,  that 
on  the  question  of  acquiescence,  he  thought  that  in  a  case  of  this 
description,  where  there  had  been  an  injunction  granted  by  this 
Court,  there  must,  in  order  to  deprive  the  party  who  had  ob- 
tained the  injunction  of  the  right  to  move  for  committal  upon  the 
breach  of  it,  be  a  case  made  out  almost  amounting  to  such  a  license 
to  the  party  enjoined  to  do  the  act  enjoined  against,  as  would 
entitle  him  to  file  a  bill  against  others  for  doing  that  act ;  and  said 
that  the  party  enjoined  must,  he  thought,  shew  such  an  acquies- 
cence as  would  be  sufficient  to  create  a  new  right  in  him.  And  a 
breach  of  an  injunction  restraining  the  "use  of  a  trade  mark  having 
taken  place,  the  Court  held,  that  unless  the  defendant  could  shew 

(1)    Qrand  Junction  Canal   Com-  (2)  Mills  v.  Cobby,  1  Mer.  3, 

pany  v.  Dimes,  17  Sim.  38 ;  18  L.  J.  (3)  3  De  G.  M.  &  G.  614. 

(Ch.)  419 ;  13  Jur.  779. 
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Paet  III.     satisfactorily  that  he  intended  to  use,  and  unless  he  undertook  to 

'. '—  use,  a  particular  mark,  which  would  not  interfere  with  the  plaintiff's 

mark,  there  must  be  an  order  for  his  committal  (1). 

An  injunction      !§_  ^^  iniunction,  however  erroneously  granted,  is  an  order  of 

must  be  ■" 

obeyed.  the  Court,  and  must  be  obeyed  (2).   If,  therefore,  the  defendant  or 

his  attorney  is  guilty  of  a  breach  of  the  injunction,  it  is  a  contempt 
of  the  Court,  which  the  Court  will  punish  by  committal  to  prison, 
or,  if  the  breach  is  not  wilful  or  contemptuous,  the  Court  is  gene- 
.  rally  satisfied  by  merely  making  the  party  pay  the  costs  (3) ;  or  if 
the  breach  is  through  mistake,  the  party  will  not  be  committed,  but 
will  have  to  pay  the  costs  of  the  application  bringing  that  breach 
under  the  notice  of  the  Court  (4).  So  if  the  breach  of  the  injunc- 
tion or  order,  was  the  result  rather  of  an  error  in  judgment  than  of 
a  wilful  contempt,  the  Court  will  not  direct  a  commitment,  but  will 
merely  order  the  party  to  pay  the  costs  incurred  by  the  breach  of 
the  injunction  or  order,  and  of  the  application  (5). 

19.  The  order  for  committal  is  obtained  upon  motion,  and  gene- 
rally, notice  of  the  motion  must  have  been  duly  served  personally 
upon  the  party ^who  has  committed  the  contempt  (6).  The  terms 
of  the  notice  of  motion  should  be  that  the  party  "  may  stand  com- 
mitted "  to  Whitecross  Street  prison  for  breach  of  the  injunction  (7). 
Where  an  injunction  is  to  do  a  particular  thing,  and  the  party 
neglects  or  refuses,  the  course  to  compel  him,  is  to  move  that  he 
shall  do  it  by  a  particular  day  or  stand  committed  (8).  And,  as  it 
is  against  the  course  of  the  Court,  to  make  an  order  affecting  the 
liberty  of  the  subject  except  on  a  motion  day,  the  motion  to  com- 
mit can  only  be  made  on  a  motion  day  (9).  Where  the  injunction 
operates  by  way  of  restraint,  as  where  an  injunction  had  been 

(1)  Badgers  v.  NowiU,  3  De  G.  M.  &      15  L.  J.  (N.  S.)  Ch.  365. 
G.  614.  (5)  BiUkn  v.    Ovey,   16  Ves.  141, 

144 ;  Leonard  v.  Attwell,  17  Ves.  385, 
386  ;  Drewry  v.  Thacker,  3  Sw.  546  ; 
Partington  v.  Booth,  3  Mer.  148  ; 
Eantzeu  v.  Bothschild,  14  W.  B.  96. 

(6)  Angerstein  v.  Hunt,  6  Ves.  488. 

(7)  Dan.  Cb.  Pr.  4th  Ed.  1523. 
(8)_  Durant  v.  Moore,  2  Euss.  &  My. 


(2)  Woodward  v.  King,  2  Ch.  Ca.  203 
I)ownshire(Marquisof)Y.Sand!/s,QYes- 
109  ;  Partington  v.  Booth,  3  Mer.  149. 

(3)  Woodward  v.  King,  2  Ch.  Ca, 
203 ;  Downshire  (Marquis  of)  v.  Sandys, 
6  Ves.  109  ;  Leonard  v.  Attwell,  17  Ves, 
385;  Bullen  v.  Ovey,  IG  Ves.  141; 
Partington  v.  Booth,  3  Mer.  149.  33. 

(■d)   Newman  v.  Lliiig,  10  Jur.  463;  (9)  Saa:hy  v.  Saxhy,  7  Sim.  140. 
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granted  to  restrain  a  party  from  ploughing  up  a  rabbit  warren     Paet  III. 
further  than  was  necessary  for  the  sustenance  of  the  rabbits,  a ! L_ 


motion  that  the  defendant  shall  shew  cause  why  he  should  not 

stand  committed  for   breach  of  the  injunction  is  irregular ;  the 

proper  course  is,  either  to  more  that  the  defendant  be  committed 

for  breach  of  the  injunction ;  or  the  plaintiff  may  move  ex  parte  that 

the  defendant  be  committed  unless  he  shew  cause  at  a  future  day 

against  it  (1).     An  ex  parte  order  for  immediate  committal  is  not 

ii-regular,  and  that,  although  the  person  guilty  of  the  contempt  is 

not  a  party  in  the  cause  (2).    The  following  is  the  form  of  a  notice  Form  of  notice 

of  motion  for  committal  for  breach  of  an  injunction  :  "  In  Chancery  committal  for 

[Title  of  the  cause  or  matter] :   Take  notice  that  this  Honourable  ]>^f^^°^ 

Court  will  be  moved  before  [the  Lord  High  Chancellor,  or  their  and  for  breach 

.  of  an  nnder- 

Lordships  the  Lords  Justices;  or  Mis  Lordship  the  Master  of  the  taking. 

Eolls,  or  His  Honour  the  Vice-Chancellor  Sir  A.  B.]  on  the 

day  of instant  [or  next],  or  so  soon  thereafter  as  counsel  can  be 

heard,  by  Mr. of  counsel  on  the  part  of  the  plaintiff,  that  the 

defendant  A.  B.  may  stand  committed  to  Whitecross  Street  prison, 

for  breach  of  the  injunction-  granted  pursuant  to  the  order  dated 

the day  of 18 — ;  [or,  if  the  writ  is  not  served,  say]  awarded 

to  the  plaintiff  by  the  order  dated   the day  of  18 — 

to  restrain  the  said  defendant  from"  (state  what)  ;  or  (if  so)  "for 

breach  of  the  undertaking  given  by  the  said  defendant  on,  &c. ; 

and  that  the  said  defendant  may  be  ordered  to  pay  the  costs  of  this 

motion."  The  following  is  the  form  of  a  notice  of  motion  for  an  order  Form  of  order 
.,,,»  ,  .,  T(.^m    msi  to  commit. 

mst  to  commit  (the  lormal  parts  as  in  the  preceding  form)  :  "  To 

move  on  behalf  of  the  plaintiff  for  an  order  nisi  that  the  defendant 
A.  B.  may  stand  committed  to  "Whitecross  Street  prison  for  breach 

of  the  injunction  granted  pursuant  to  the  order  dated  the day 

of 18 — ;  [or,  if  the  writ  is  not  served,  say]  awarded  to  the  plain- 
tiff by  the  order  dated  the day  of 18 — ,  to  restrain  the 

said  defendant  from  "  (state  what) ;  or  (if  so)  for  breach  of  the  under- 
taking given  by  the  said  defendant  on,  &c."  (8).  If  a  person  who 
was  not  named  in  the  writ  or  order,  commits  acts  in  violation  of  the 
writ  or  order,  the  notice  of  motion  must  be,  that  he  may  be  com- 

(1)  Durant  v.  Moore,  2  Euss.  &  My.  (2)  Ex  parte  Clarke,  1  Russ.  &  My. 

33;  Blanchard  v.  Oawthorne,    6   Sim.       563. 
155 ;  Drewry,  Inj.  406.  (3)  Dan.  Ch.  Pr.  vol.  iii.  Nos.  1681,  2. 
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Part  III. 

Seot.  18. 


Form  of  a 
motion  for 
substituted 
service  of  a 
notice  of 
motion,  or 
order  nisi. 


On  a  motion 
to  commit  for 
breacli,  a 


mitted  for  his  contempt  in  knowingly  assisting  in  the  breach  (1). 
Whether  it  be  an  order  nisi,  or  a  notice  of  motion  for  an  absolute 
committal,  the  service  must  be  personal,  unless  an  order  for  substi- 
tuted service  is  obtained.  Thus,  where  the  defendant  has  absconded, 
an  order  may  be  obtained  on  an  ex  parte  motion,  that  service  on 
his  solicitor,  or  at  his  last  place  of  abode,  or  at  the  last  place  of 
abode  of  the  defendant's  wife,  shall  be  deemed  good  service ;  and 
upon  that  service,  under  such  circumstances,  he  may  be  commit- 
ted (2).  If  there  has  been  personal  service  of  the  notice  of  motion, 
or  of  a  motion  for  an  order  nisi  to  commit  the  defendant  for  a 
breach,  service  on  the  defendant's  solicitor  is  not  necessary  (3). 
The  terms  of  a  motion  for  substituted  service  of  a  notice  of  motion, 
or  order  nisi,  are  the  following,  namely  :  "  To  move  on  behalf  of  the 
plaintiff  that  service  of  the  annexed  notice  of  motion  [or  order  nisi 

dated 18 — ]  upon  [describe  the  proposed  svhsiitute,  as  thus] 

C.  D.  of  (residence  and  addition),  or  C.  D.  and  E.  F.,  members  of 
the  firm  of  D.  &  F.  of  (place  of  business  and  addition),  or  upon 
either  of  them,  may  be  deemed  good  service  on  the  defendant 
A.  B.,  [or  as  may  be]  (4). 

20.  An  affidavit  of  the  personal  service  of  the  notice  of  motion 
to  commit,  or  of  the  order  nisi,  should  be  prepared  and  filed,  and 
on  the  day  named  in  the  notice,  the  motion  should  be  made  for  the 
commitment ;  or  if  an  order  nisi  has  been  obtained  and  served,  a 
motion  should  be  made  at  the  proper  time,  for  shewing  cause  to 
make  the  order  absolute,  on  the  Registrar's  certificate  of  no  cause 
shewn  (5). 

21.  The  motion  to  commit  must  be  supported  by  affidavits  (6), 
proving  the  due  service  of  the  notice  of  motion  or  order  nisi  (7), 
that  the  party  had  notice  of  the  injunction  or  restraining  order,  and 
that  he  has  committed  a  breach  of  it  (8).      The    affidavits  in 


(1)  WeUedey(Lorii)Y.EarlofMom- 
ington,  11  Beav.  180,181;  12Jm-.3C7. 

(2)  Pultmey  v.  Shelton,  5  Ves.  147; 
Pearce  v.  Orutchfichl,  14  Ves.  206 ;  and 
see  Be  Soger,  3  Jur.  (N.  S.)  930  ; 
Angerstein  v.  Hunt,  6  Ves.  488. 

(3)  Bawdier  v.  Bawdier,  9  L.  J. 
(N.  S.)  Oil.  394  ;  4  Jur.  02G. 

(4)  Dan,  Oh.  Pr.,  vol.  iii.,  Nos.  lUb4, 


1635. 

(5)  Durant  v.  Moare,  2  Russ.  &  My. 
33  ;  Dau.  Ch.  Pr.,  4th  Ed.,  1523;  Drew. 
Inj.  407. 

(6)  Saxhy  v.  Saxby,  7  Sim.  140. 

(7)  Vansunduu  v.  Rose,  2  Jac.  &  W. 
264  ;  Ooach  v.  Marshall,  8  W.  E.  410. 

(8)  As  to  the  necessary  evidence,  see 
St.  John's  College  v.  Carter,  4  My.  & 
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support  of  the  application  must  specify  the  particular  acts  consti-     Paet  III. 

Sect  18 
tuting  the  breach,  and  a  general  allegation  that  the  defendant  has '. !_ 

violated  the  order  is  not  sufficient  (1).     Affidavits  filed  originally  fXn  of  ^^" 

to  obtain  an  iniunction,  may  be  used  to  shew  that  the  contempt  violation  of 
•'  .        •'  ^    order,  is  not 

charged  has  been  committed  (2).  sufficient;  the 

_  T)HirT  I  Oil  1  ft  f  ft  pi's 

22.  In  Mlerton  v.  Thirsk  (8)  Lord  Eldon  said  that  the  motion  to  must  be 
commit  for  breach  of  an  injunction,  could  not  be  made,  without  pro-  ^P'^"^'^'^- 
ducing  the  writ  in  Court.     But  in  M'Neill  v.  Garratt  (4)  Lord  if  a  party 
Cottenham  held,  that  if  a  party  having  notice  of  an  injunction,  is  of'In  fnjun^^ 
guilty  of  a  breach  of  it,  he  may  be  committed  without  the  produc-  tipn  is  gmlty 
tion  of  the  writ,  and  although  the  writ  may  not  have  actually  he  may  be 
issued ;  and  observed  that  he  could  not  suppose  that  Lord  Eldon  without  pro- 
ever  laid  down  any  such  rule.  writ'rfnd^ 

23.  The  breach  of  an  injunction  being  in  the  nature  of  a  wrong,  although  it 

.  .  may  not  have 

it  is  no  objection  that  the  plamtifi  has  moved  to  commit  one  of  the  been  actually 

defendants  only  (5). 

24.  If,  on  the  hearing  of  the  motion  to  commit,  the  fact  of  a 
breach  is  disputed,  a  trial  of  the  question  of  the  fact  will,  if  neces- 
sary, be  directed  (6). 

25.  The  order  for  committal  (7)  is  drawn  up  by  the  Eegistrar  in 
the  usual  manner,  and  delivered  by  the  party  who  has  obtained  it, 
to  the  messenger  attending  the  Court,  who  will,  thereupon,  obtain 
the  Lord  Chancellor's  warrant,  and  proceed  to  execute  it  (8).  An 
order  for  committal  is  irregular,  and  will  be  discharged,  if  it  does 
not  state  the  affidavit  of  service  of  the  restraining  order  or  injunc- 
tion, and  either  the  affidavit  of  the  notice  of  motion  to  commit,  or 
the  appearance  of  counsel  for  the  defendant  on  the  hearing  of  the 
motion  (9) ;  but  having  regard  to  the  circumstances  of  the  case, 
the  order  was,  in  this  case,  discharged  without  costs  (10).   An  order 


Or.   497,    S.  0.   sub.   nom.  St.  John's  5  L.  J.  (Ch.)  (N.  S.)  365. 
College  v.   Pratt,  3  Jur.  187  ;    Dan.  (6)  Agar  v.  Begent's  Canal  Corn- 
er. Pr.  4th  Ed.  1523.  pany,  G.  Coop.  77. 

(1)  Morris  v.  Morris,  1  Hog.  238.  (7)  Forni  of  the  order,  Seton,  3rd 

(2)  ThornhUl  v.   ThornUll,  1  Jur.  Ed.  945,  No.  1. 

(N.  S.)  73.  (8)  Dan.  Ch.  Pr.  4th  Kd.  906, 1524. 

(3)  1  Jac.  &  W.  376.  (9)  Stephens  v.  Wm-kman,  11  W.  B. 

(4)  Cr.  &  P.  98  ;  5  Jur.  836.  503. 

(5)  Newman  v.  Ring,  10  Jur.  463 ;  (10)  lb. 
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Part  III.     of  commitment  ought,  in  strictness,  to  be  prefaced  by  an  express 

'. !_  adjudication,  and  not  by  way  of  inference,  that  the  act  complained 

of  is  a  contempt,  and  that  the  party  had  committed  the  act ;  but 
the  absence  of  such  adjudication,  is  not  a  ground  for  discharging 
such  an  order  for  irregularity,  insufiSciency,  or  invalidity  :  nor  is  it 
irregular  to  engraft  upon  an  order  of  commitment,  an  order  that 
the  party  committed  shall  pay  the  costs  of  his  contempt,  although 
the  ordinary  course  is  to  confine  the  order  merely  to  the  commit- 
ment ;  but  if  the  order  extends  to  "  charges  and  expenses  "  as  well 
as  costs,  it  is  to  that  extent  irregular,  and,  on  that  point,  varied  by 
striking  out  those  words  (1). 

26.  If  there  has  been  long  delay  in  executing  a  warrant  of  com- 
mitment, the  Court  will  not  entertain  an  ex  parte  application 
having  for  its  object,  the  enforcement  of  the|order  under  which  the 
warrant  was  issued.  The  plaintiff  must  get  a  new  order  on  a 
motion  to  commit,  or  move  on  motion  that  cause  may  be  shewn, 
why  a  new  warrant  should  not  issue  (2).  In  this  case — by  reason 
of  the  provisions  in  5  &  6  Vict.  c.  22,  relative  to  the  custody  of 
persons  guilty  of  contempt  of  Court — a  warrant  of  commitment  for 
breach  of  an  injunction  issued  several  years  previously,  had  become 
incapable  of  being  executed ;  but  the  Court,  on  the  ground  of  delay 
in  executing  the  warrant,  refused  an  ex  parte  application  of  the 
nature  above  mentioned  (3). 

27.  Peers  and  others  entitled  to  privilege  of  peerage,  and  mem- 
bers of  the  House  of  Commons  (4),  are  not  liable  to  be  committed 
for  a  breach  of  an  injunction  or  order ;  if  such  parties  are  guilty  of 
a  breach,  or  a  company,  or  a  person  against  whom  process  of  con- 
tempt cannot  issue,  whether  from  his  being  out  of  the  jurisdic- 
tion (5)  or  otherwise  (6),  the  proper  course  is  to  move  that  a  writ 
of  sequestration  shall  issue  (7) ;  and  so  of  a  corporate  body  aggre- 

(1)  Exparte  Van  Sandau,  1  Ph.  605.  (5)   He  East  of  England  Bank,  2 

(2)  St.  John's   College  v.  Carter,  8      Dr.  &  Sm.  284r. 

Jiir.  1036.  (6)    See   Storer   v.   Great    Western 

(3)  lb.  Bailw.  Co.,  1  Y.  &  G.  Ch.  Ca.,  180; 

(4)  BoUnson    v.   Lord    Byron,    2      11  L.  J.  (N.  S.)  Ch.  67. 

Dick.  703 ;  Bantzen  v.  ButJischild,  14  (7)  See,  as  to  the  writ  of  sequestra- 

W.  R.  96 ;  vide  Lechmere-Charlton's  tion,  Tatham  v.  Parker,  1  Sm.  &  Gr. 
Case,  2  My.  &  Cr.  316.  513 ;  17  Jur.  929;  22  L.  J.  (Ch.)  903. 
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gate  (1).     The  following  is  the  form  of  the  order  for  a  commission     Pabt  III. 
of  seqestration  to  issue:  "Whereas  by  an  order,  &c.,  the  defen- 


dants, the  Manchester,  &c.,  by  their  counsel,  undertaking,  &c- 1°™  ommis-'' 
(recital  of  order),  now  upon  motion  this  day  made  by,  &c.,  who  sion  of  seques- 
alleged  that  it  appears  by  the  affidavit  of,  &c.,  that  the  defendants  breaoh'of 
have  not  complied  with  their  said  undertaking,  by  permitting  the  a°iompany,  ^ 
plaintiffs  to  use  their  said  railway  and  conveniences  connected  *"■ 
therewith  from  C.  to  S.,  and  upon  hearing  counsel  for  the  defen- 
dants, and  reading  the  said  affidavits,  and  the  affidavit  of,  &c. ;  and 
this  Court  being  of  opinion  that  the  defendants,  the  Manchester,  &c., 
have  committed  (been  guilty  of)  a  contempt  of  this  Court,  in  not 
complying  with  their  undertaking  to  permit  the  plaintiffs  to  use 
their  railway  and  conveniences  connected  therewith  from  C.  to  S. 
in  the  said  order,  dated,  &c.,  mentioned,  doth  order  that  a  commis- 
sion of  sequestration  do  issue,  directed  to  certain  commissioners  to 
be  therein  named,  to  sequester  the  personal  estate,  and  the  rents, 
issues,  and  profits  of  the  real  estates  of  the  said  defendants,  the 
Manchester,  &c.,  until  the  further  order  of  this  Court "  (2).     If,  if  the  Court  is 
upon  hearing  the  motion,  the  Court  is  of  opinion  that  the  party  is  thaTthere  has 
guilty  of  a  breach  of  injunction,  it  makes  an  order  for  his  commit-  ^^^^^  breach, 
ment,  and  he  will  not  be  discharged  unless  he .  pays  the  adverse  an  order  of 
party  his  costs  (3).     But  if  the  breach  is  not  wilful  (4),  or  con-  and  the  party 
temptuous  (5),  or  if  the  defendant  has  endeavoured  to  set  himself  ^^gcharKed 
right  (6),  or  if  the  defendant  is  blameless,  the  contempt  having  unless  he  pays 
been  committed  by  a  servant  employed  by  him  (7),  or  if  the  defen-  party's  costs; 
dant  expresses  regret  for  what  he  has  done,  the  Court  is  generally  jg  not  -vrilful, 
satisfied  by  merely  making  him  pay  the  costs  of  the  application  of  ^"'jJ"^  ^  ^^^ 
bringing  the  breach  under  its  notice  (8).  presses  regret, 

(1)  Ait.-Oen.  v.  Great  Northern  (6)  Littler y.  Thompson,2Bea,Y.129. 
Railw.  Co.,  4  De  G.  &  Sm.  75 ;  Spohes  v.  (7)  Rantzen  v.  Rothschild,  14  W.  R. 
Banhury  Board  of  Health,  L.  R.  1  Eq.  96. 

42  ;   14  W.  R.  128  ;   see  East  India  (8)  Partington  v.  Booth,  3  Mer.  149 

Company  v.  Kynaston,  3  Bli.  153,  163.  Woodley  v.  Boddington,  9  Sim.  214 

(2)  Seton,  3rd"  Bd.  945,  No.  2.  Harding  v.   Tingey,  12  W.  E.  684 

(3)  Harr.  Ch.  Pr. ;  Kerr,  Inj.  645.  Broohs  v.  Purton,  1  T.  &  C.  Oh.  Ca, 

(4)  Leonard  v.  Attwell,  17  Ves.  385 ;  277 ;    Newman  v.  Ring,  10  Jur.  463 
Marsack  v.  Bailey,  2  S.  &  S.  577.  Lawford  v.  Spicer,    2    Jur.    (N.  S.) 

(5)  Bullen  v.  Ovey,  16  Ves.  141.  564  ;  Lane  v.  Stone,  3  Qiff.  629. 


the  Court  is 
generally 
satisfied  by 
making  him 
pay  the  costs 
of  the  applica- 
tion. 


(     1340    ) 
Part  III.  Sect.  19.  Practice  on  Injunctions  generally. 


1.  Where  A.,  being  tenant  for  life  of  a  certain  property  without 
impeachment  of  waste,  except  wilful  waste  in  puUing  down  houses 
and  buildings,  or  suffering  the  same  to  decay,  with  remainder  to  B., 
B.  filed  a  bill  against  A.,  complaining  that  A.  had  cut  down  certain 
trees,  and  was  intending  to  cut  down  more ;  and  the  bill  prayed  for 
an  injunction,  and  for  an  account  of  the  proceeds  of  the  sale  of  the 
trees  already  felled;  and  B.  administered  interrogatories  to  A.,  asking 
for  particulars  as  to  the  felling  of  the  trees,  the  amount  of  timber 
in  each  of  them,  and  the  value  thereof,  and  how  and  for  what 
purpose  the  same  was  disposed  of,  and  for  an  account  of  aU  moneys 
received  by  A.,  with  particulars ;  and  A.  declined  to  answer  these 
interrogatories,  on  the  ground  that  he  claimed  by  virtue  of  his 
interest  in  the  property  to  cut  down  the  trees,  and  that  the  validity 
of  his  claim  was  the  question  to  be  determined  at  the  hearing  of 
the  cause ;  it  was  held,  by  Vice- Chancellor  Sir  J.  Bacon,  that  he 
was  bound  to  answer  (1). 

2.  Where,  in  a  suit  to  restrain  the  infringement  of  a  patent,  the 
defendants  filed  their  answer,  admitting  for  the  purposes  of  the 
suit,  the  infringements  complained  of,  but  denying  the  validity  of 
the  patent,  and  setting  forth  their  objections  thereto;  and  before 
either  side  had  taken  any  further  step  in  the  suit,  the  plaintiffs 
moved  that  certain  questions  of  fact  might  be  tried  before  the 
Court  without  a  jury,  and  be  set  down  for  hearing  immediately 
before  the  hearing  of  the  suit ;  Lord  Chancellor  Hatherley  held, 
reversing  a  decision  of  Vice-Chancellor  Sir  J.  Wickens,  that  the 
Court  could  make  an  order  granting  the  usual  issues,  at  that  stage 
of  the  suit  (2). 

3.  Where  an  injunction  had  been  granted  to  restrain  the  defen- 
dant from  collecting  the  assets  of  a  partnership,  and  he  was  in 
contempt  for  not  answering,  the  Court  made  an  order  authorizing 
the  plaintiff  to  collect  them,  the  order  providing  an  indemnity  to 
the  defendant,  and  that  the  plaintiff  should  bring  into  Court  the 
sums  received  when  they  should  amount  to  £50  (3). 

(1)  Newry  {Lord)  v.  EarlofKilmorey,      817  ;  24  L.  T.  (N.  S.)  613 ;  L.  R.  6  Ch. 
19  W.  R.  271 ;  24  L.  T.  (N.  S.)  15.  706. 

(2)  Arnold  v.  Bradhury,  19  W.  R.        (3)  O'Brien  \.  CooA-e,Ir.Rep.5Eq.51. 
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4.  Where   cigars,   frandulently  stamped    with    the    plaintiffs'     Part  III. 

Sect.  19. 
trade  mark,  had  been  consigned  to  the  order  of  E.  &  Co.,  to  be 


forwarded  to  various  consignees,  and  E.  &  Co.,  who  were  innocent 
of  the  fraud,  offered  before  bill  filed  to  erase  the  trade  mark ;  so  it 
was  held,  that  they  were  not  bound  to  pay  the  plaintiffs'  costs  (1). 

5.  In  Carter  v.  Pinto  Leite  (2),  Lord  Justice  James  said :  "  It  is 
important  to  adhere  to  the  rule  of  the  Court,  that  where  there  is 
discovery,  there  must  be  full  discovery  of  anything  reasonably 
material  to  the  plaintiffs'  case  at  the  hearing,  and  which  may  be 
produced  without  any  overwhelming  amount  of  injury  to  the 
defendant ;"  and  further  on  he  said,  "  I  am  inclined  to  go  as  far  as 
any  judge  in  limiting  discovery,  where  I  am  at  all  satisfied  that 
it  may  be  injurious  to  the  defendant,  and  where  I  am  not  satisfied 
that  there  is  any  real  prospect  of  its  being  of  material  service  to 
the  plaintiff  at  the  hearing.  Upon  that  ground,  I  think  the  Vice- 
Chancellor's  order  may  in  this  case  be  well  varied,  by  not  com- 
pelling the  defendants  to  discover  the  names  of  customers,  or  the 
prices  at  which  the  goods  were  sold  to  them,  or  bought  from  any- 
body else.  That  is  really  a  matter  in  their  trade,  and  it  is  not 
one  which,  as  it  seems  to  me,  can  in  any  way  aid  the  plaintiffs  in 
establishing  their  title  to  the  marks  in  question."  This  was  a  suit 
to  restrain  the  alleged  improper  use,  by  the  defendants,  of  the 
plaintiffs'  trade  marks,  where  the  defendants  denied  the  plaintiffs' 
right  to  the  exclusive  use  of  the  marks  in  question ;  and  it  was 
held,  by  Lords  Justices  James  and  Mellish,  reversing  a  decision 
of  Vice-Chancellor  Sir  J.  Wickens,  that  the  defendants,  under  an 
order  for  production  of  documents,  were  not  bound  to  disclose  the 
names  of  their  customers,  nor  the  prices  at  which  they  bought  or 
sold  the  goods  which  they  exported.  But  it  was  held  that  they 
must  state  the  names  of  the  places  to  which  they  exported  goods, 
the  name  of  the  writer  of  any  letter  addressed  to  them  by  a  former 
partner  of  their  own,  and,  in  any  case  in  which  they  admitted  tliat 
they  used  one  of  the  marks  claimed  by  the  plaintiffs,  the  other 
marks  which  they  used  in  combination  therewith. . 

6.  There  is  no  necessity  specifically  to  pray  for  liberty  to  inspect  There  ia  no 
premises,  it  being  a  species  of  discovery  which  the  Court  has  pray^for 

(1)  Upmann  v.  Elkan,   20  W.  R.  (2)  20  W.  R.  134;  L.  H.  7  Oh.  96 ;  in'^specVpre- 

131;  L.  R.  12  Eq.  140;  19  W.  R.  867.      sub.  nom.  Carver  v.  Pinto  Leite.  mises. 
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Part  III.    jurisdiction  to  grant,  if  the  nature  of  the  case  requires  it ;  but 
'. '. where  the  plaintiff  applied  for  liberty  to  inspect  the  defendant's 


works,  to  ascertain  the  particular  products  used  in  the  manufacture 
of  chemicals  which  occasioned  a  nuisance,  the  motion  was  refused, 
on  the  ground  that  proof  of  the  nuisance  could  be  obtained  from 
external  sources  (1). 

7.  The  Court  will  not  grant  an  interlocutory  injunctioii,  if  the 

plaintiff,  having  sufficient  notice  of  the  defendant's  intention  to 

commit  the  act  sought  to  be  restrained,  is  guilty  of  unreasonable 

The  right  to    delay  in  applying  to  the  Court  (2).     But  a  plaintiff's  right  to  an 

an  interlocu-     .  .    .  .         .  ,  i    i        i      i  i  it. 

toryinjunc-  interlocutory  injunction  is  not  barred  by  laches,  when  ne  has 
iianedby  forborne  in  a  reasonable  hope  of  an  accommodation,  and  the 
laches,  if  the  defendant  has  not  incurred  expense  or  injury  through  the  delay  (3). 

forbearance  is  '^  •>      j  o  j  \  / 

owing  to  a  reasonable  hope  of  an  accommodation,  and  defen- 
dant has  incurred  no  expense  or  injury  through  the  delay. 

There  is  no         8.  There  is  no  inflexible  rule  as  to  the  time  when,  or  the  cir- 

time^hen  or  cumstauces  under  which,  a  trial  of  issues  before  a  Court  of  Law 

the  circum-     ifi\\\   upon  the  application  of  a  defendant,  be  directed.     It  is  a 

stances  under  '      j.  j.  i 

which,  a  trial  matter  for  the  discretion  of  the  Court.    A  strong  case,  however,  will 

Or  msiips 

before  a  Court  be  required  for  the  Court  to  adopt  this  course  (4) ;  an  application 
directed^  it  is  ^^^  ^^  issue  made  by  the  defendant  in  an  injunction  suit,  after  an 
a  matter  for     interlocutory  motion  for  an  iniunction  had  been  heard,  and  after 

the  discretion  "^     _  •' 

of  the  Court ;  notice  of  motion  for  decree  had  been  served,  was  refused  with 
case  is  °  costs  (5).  Such  an  application  is  most  properly  made  on  the 
required.  occasion  of  a  motion  for  an  injunction  (6).  If  in  an  injunction 
suit,  the  defendant  makes  the  application,  not  on  the  occasion  of  a 
motion  for  an  injunction,  or  a  motion  to  dissolve  an  injunction, 
but  by  an  independent  motion  at  any  other  time,  and  especially  if 
it  is  after  the  disclosure  of  the  plaintiff's  evidence,  the  Court  will 
require  very  strong  proof,  that  the  case  is  one  which  the  Court 
itself  cannot  satisfactorily  try  (7). 

9.  Where  a  motion  to  commit  a  defendant  for  breach  of  an 
injunction  had  been  refused  without  costs,  and  the  defendant 
appealed ;  the  Court  held,  that  there  was  no  rule  that  a  motion 

(1)  Barlow  v.  Bailetj,  18  W.  E.  783  ;  (Ch.)  7G5  ;  L.  R.  5  Oh.  459  ;  18  W.  E. 
22  L.  T.  (N.  S.)  464.  682;  23  L.  T.  (N.  S.)  170. 

(2)  Salisbury  V.  Metropolitan  Bailw.  (5)  lb. 
Co.,  39  L.  J.  (Ch.)  429  ;  18  W.  R.  4S4.          (6)  lb. 

(3)  Lee  v.  Haley,  18  W.  E.    181.  (7)  lb. 

(4)  Eoshell  V.  Whitworih,  30  L.  J. 
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to  commit,  if  refused,  must  be  refused  with  costs,  and  that  an  PartIII. 

.  Sect.  19. 
appeal  as  to  the  costs  in  such  case  will  not  be  entertained  (1). 


10.  If  a  plaintiff  files  an  afiSdavit  in  support  of  an  interlocutory 
motion  for  an  injunction,  and  is  cross-examined  upon  the  affidavit, 
if  he  has  been  served  with  a  notice  to  produce,  on  cross-examina- 
tion, all  documents  relating  to  the  subject-matter  of  the  injunction, 
he  may  be  ordered,  at  the  request  of  a  defendant,  to  produce  any 
documents  referred  to  in  the  affidavit,  or  which  are  material  to  the 
motion ;  although  such  defendant  may  not  have  had  time  to  put 
in  an  answer  to  the  bill,  as  directed  by  15  &  16  Vict.  c.  86, 
s.  20  (2). 

11.  After  a  decree  and  an  injunction  against  husband  and  wife, 
restraining  proceedings  abroad,  it  was  held,  by  Vice-Chancellor 
Sir  J.  Stuart,  that  a  motion  to  commit  the  husband,  for  his  wife's 
breach  of  the  injunction,  could  not  be  sustained ;  that  where  a  wife 
is  living  separate  from  her  husband,  and  abroad,  though  she  has 
appeared  jointly  with  him  by  the  same  solicitor  in  all  the  pro- 
ceedings in  the  cause,  a  notice  of  motion  to  commit  for  contempt, 
must  be  served  upon  her  personally,  and  that  substituted  service 
ought  not  to  be  ordered ;  and  that  either  the  plaintiff  or  the 
husband  may  obtain  an  order  for  the  wife's  separate  appearance  ; 
and  therefore  the  Court  refused  the  motion,  with  liberty  to  the 
plaintiff  and  the  husband  to  make  such  application  as  they 
respectively  might  be  advised,  to  obtain  the  separate  appearance 
of  the  wife  (3). 

12.  In  answering  interrogatories  filed  by  a  defendant  for  the  ex- 
amination of  the  plaintiff,  the  general  rule  applies,  that  he  who  is 

bound  to  answer  must  answer  fully  (4).   Interrogatories  for  the  ex-  plaintiff  is 
amination  of  a  plaintiff,  are  on  a  different  footing  from  those  for  the  d?sTOvery''ot*° 

examination  of  a  defendant,  in  this  respect,  that  a  plaintiff  is  not  en-  defendant's 

case,  but 


titled  to  a  discovery  of  the  defendant's  case,  but  a  defendant  may  ask  defendant 
any  questions  tending  to  destroy  the  plaintiff's  claim.   Lord  Justice  ^Tstton  tend- 
Giffard  said  it  was  the  defendant's  business  to  destroy  the  plaintiff's  '"fi^tiffs*'"^ 


(1)  Hope  V.  Carnegie,  L.  R.  4  Ch.  (3)  Sope  v.  Carnegie  (1),  L.  R.  7  Eq. 
264 ;  17  W.  R.  363 ;  20  L.  T.  (N.  S.)  5.      254. 

(2)  Cliff  V.  Bull,  38  L.  J.  (Oh.)  571 ;  (4)  Hoffmann  v.  Postal,  L.  R.  4  Oh. 
17  W.  R.  1 120 ;  20  L.  T.  (N.  S.)  841.        673 ;  20  L.  T.  (N.  S.)  893  ;  17  W.  R. 

901. 
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Part  iit.    case,  and  that  there  the  defendant  had  a  right  to  ask  all  questions 
Sect.  19.  o  ^ 
'. — L  which  were  fairly  calculated  to  shew  that  a  patent  was  not  a  good 

patent,  or  that  what  he  alleged  to  be  an  infringement  was  not  an 
infringement  (1).  In  determining  whether  a  question  is  one  of 
fact,  and  therefore  to  be  answered,  it  makes  no  difference  that  it 
is  asked  with  reference  to  a  written  document  (2).  In  this  case  a 
defendant  in  a  suit  for  infringement  of  a  patent,  in  order  to  prove 
that  there  was  no  novelty  in  the  plaintiff's  patent,  interrogated  the 
plaintiff  as  to  the  inventions  described  in  the  specifications  of  pre- 
vious patents,  and  asked  him  to  shew  in  what  respect  they  differed 
from  his.  The  plaintiff  declined  to  answer  these  interrogatories, 
on  the  ground  that  the  questions  were  not  questions  of  fact,  and 
that  they  related  to  the  plaintiff's  case ;  the  defendant  excepted  to 
the  answer,  and  the  exceptions  were  allowed.  In  the  same  case  the 
plaintiff  was  required  by  interrogatories,  to  set  out  a  correspondence 
between  himself  and  a  third  party,  and  also  to  state  the  particulars 
of  the  infringement  of  his  patent,  on  which  he  relied.  He  refused 
to  answer  these  questions,  on  the  ground  that  the  defendant  might 
obtain  an  order  in  Chambers  to  inspect  the  correspondence ;  and 
that  he  had  sufiSciently  set  out  the  particulars  of  the  infringement, 
in  his  bill;  the  Court  held,  that  these  answers  were  sufficient. 
Questions  respecting  proceedings  in  a  Foreign  Court  relating  to 
infringements  of  the  plaintiff's  patent,  are  immaterial  (3). 

13.  Where  the  plaintiffs,  by  the  interrogatories  of  their  bill, 
which  was  to  restrain  an  alleged  piracy,  required  the  defendants 
to  set  forth  "  whether  the  defendants  employed  any  and  what  per- 
sons, and  who,  by  name  and  address,  in  making  personal  inquiries 
for  the  purpose  of  obtaining  original  information  for  their  direc- 
tory, and  to  place  against  the  name  of  each  such  person  the  name 
of  each  town,  village,  and  place  visited  by  each  such  canvasser  and 
agent,  and  the  time  during  which  he  remained  at  each  such  town 
and  village  and  place  making  personal  inquiries  for  the  purposes 
of  the  defendants'  directory  ;"  an  answer  that  "  upwards  of  fifty 
persons  had  been  employed  as  canvassers,  &c.,"  but  not  setting  out 
the  names  and  addresses  of  the  canvassers,  or  the  towns  visited, 
&c.,  was  held  insufficient  (4;. 

(I)  Hoffmann  v.  Fostill,  L.  R.  4  Ch.  673 ;  20  L.  T.  (N.  S.)  893 ;  17  W.  R.  901. 
(2)  lb.  (3)  lb.  W  J^elhjv.Wymin,,  20  L.'r.{S.S.-)  300. 
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14.  In  a  suit  for  an  injunction  to  prevent  a  violation  of  an  agree-     Part  II  r. 

ment,  the  persons  alleged  to  have  made  the  agreement  must  be L_L' 

parties  (1). 

15.  When,  after  a  suit  had  been  instituted  in  Equity,  the  plain- 
tiff in  Equity  brought  an  action  in  respect,  not  only  of  the  matter 
in  dispute  in  the  suit,  but  also  of  other  matters  foreign  to  the  suit, 
the  common  order  to  elect  was  held  not  to  apply,  and,  upon  a 
special  application,  an  order  was  made  that  the  plaintiff  should 
elect,  and  that  if  he  should  elect  to  proceed  in  Equity,  he  should 
be  restrained  from  proceeding  with  so  much  of  his  action  as  related 
to  the  matter  in  question  in  the  suit,  the  order  as  to  costs  being 
similar  to  that  made  upon  making  a  common  order  (2). 

16.  Where  upon  a  motion  for  an  injunction  the  defendant  con- 
sented to  an  immediate  decree,  but  he  became  bankrupt  before  the 
decree  had  been  drawn  up,  and  his  written  consent  to  set  down  the 
cause  could  not  be  obtained,  the  Court  made  the  order  for  setting 
down  the  cause,  and  dispensed  with  the  consent  (3). 

17.  Where  a  bill  had  been  filed  for  an  injunction  to  restrain  the 
defendants  from  mining  under  the  plaintiff's  land,  and  the  defen- 
dants, by  their  answer,  denied  the  plaintiff's  title,  and  the  plaintiff 
took  no  steps  for  two  years  and  a  half  to  obtain  an  injunction ;  but  at 
tlie  end  of  that  time,  moved  for  an  issue  to  be  directed  to  try  the 
legal  right ;  the  motion  was  refused,  as  the  tardiness  of  the  appli- 
cation shewed  that  the  real  object  of  the  ■  bill  was,  to  try  the  legal 
title  to  land,  contrary  to  25  &  'J  6  Vict.  c.  42,  s.  4  (4).  The  Court 
is  not  in  a  position  to  frame  or  direct  an  issue  until  the  cause  has 
come  on  for  hearing  (5).  But  an  application  for  a  special  jury 
before  the  Court  to  try  issues,  or  that  the  evidence  of  facts  in 
the  suit  may  be  taken  viva  voce  at  the  hearing,  must  be  made  at 
Chambers,  and  not  by  motion  in  Court  (6). 

18.  The  rule  that  a  cross  bill  cannot  be  demurred  to,  for  want  of 
equity,  only  applies  where  the  questions  raised  by  the  cross  bill,  are 
a  part  of  the  defence  to  the  original  suit ;  so  far  as  a  bill  seeks 

(1)  Landed  Estates  Investment  Com-  (4)  Jenkins  v.  Busliby,  16  W.  E. 
■pany  v.  Weeding,  18  W.  E.  35 ;  'Al  L.  T.      189. 

(N.  S.)  384.                             .  (5)  lb. 

(2)  Kerr  v.  Campbell,  17  W.  R.  155.  (6)  Edmunds  v.  Brougham,  12  Jiir. 

(3)  Brighousey.Margetson,S5'Bea.v.  (N.  S.)  934  ;  15  W.  E.  84;  15  L.  T. 
303.  (N.  S.)  238. 

4  E 


1346  PRACTICE  ON  INJUNCTIONS  GENERALLY. 

Paiit  III.     relief  in  respect  of  matters  which  can  be  of  no  assistance  to  the 

'—11 —  decision  in  the  original  suit,  it  is  not  a  cross  bill,  and  therefore  not 

protected  from  demurrer  (1).  A  bill  to  restrain  breaches  of  certain 
portions  of  an  agreement,  cannot  be  taken  as  a  cross  bill  to  a 
suit  instituted  by  the  defendant,  in  respect  of  other  and  indepen- 
dent equities,  arising  out  of  the  same  agreement  (2). 

19  The  dismissal  of  a  bill  to  restrain  breaches  of  an  agreement, 
is  no  bar  to  the  institution  of  a  fresh  suit  for  the  same  purpose, 
unless  either  the  dismissal  was  for  want  of  equity,  or  the  facts 
alleged  and  proved  in  the  first  suit,  were  the  same  as  tho:5e  on  which 
the  second  suit  is  founded  (3)  In  this  case  M.  filed  a  bill  to  re- 
strain C.  from  trading  to  the  Levant,  contrary  to  the  provisions  of 
an  agreement,  to  which  M.,  C,  B.,  and  others  were  parties,  for 
regulating  their  mutual  rights  in  the  earnings  of  certain  ships 
employed  in  the  Italian  trade ;  and  the  bill  set  out  a  letter  from 
C,  announcing  his  intention  to  trade  to  the  Levant,  and  alleged  that 
he  had  since  done  so,  in  breach  of  the  agreement ;  the  suit  was 
dismissed  at  the  hearing,  with  costs  as  against  C,  but  it  did  not 
appear  upon  what  grounds  ;  after  the  time  for  taking  evidence  in 
M.  V.  C.  was  closed  0.  filed  a  bill  against  B.  and  the  other  parties 
to  the  agreement,  praying  that  the  accounts  might  be  taken 
against  B.,  as  ship's-husband,  from  the  date  and  on  the  footing  of 
the  agreement,  but  praying  no  relief  against  M ;  M.  then  filed  a 
bill,  pending  an  appeal  in  M.  v.  C,  in  which  the  above  facts  were 
stated,  and  it  charged  that  by  instituting  the  suit  of  C.  v.  B.,  and 
by  other  acts,  C.  had  ratified  and  acknowledged  the  validity  of  the 
agreement,  and  it  alleged  fresh  breaches  of  the  agreement,  and 
prayed  that,  "  if  necessary,"  it  might  be  taken  as  a  cross  bill  to 
C.  V.  B.,  and  for  the  same  relief  as  was  sought  in  M.  v.  C. ;  it  was 
held,  that  the  bill,  if  otherwise  demurrable,  could  not  be  sustained 
as  a  cross  bill ;  also,  that  it  was  not  demurrable,  as  attempting  to 
re-open  what  was  decided  in  M.  v.  C,  since  it  was  not  inconsistent 
with  the  bill  to  suppose,  that  the  decision  in  that  suit,  was  based 
upon  the  want  of  proof  of  the  alleged  breaches. 

20.  Under  the  21  &  22  Vict  c.  27,  and  25  &  26  Vict.  c.  42,  the 
verdict  of  the  judge  in  a  trial  before  the  Court  without  a  jury,  has 

(1)  Mossy.  Anglo-Egyptian  Naviga-      L.  J.  (Cli.)  179;  14  W.  R.  150. 
Hon  Compauy,  L.  B.  1  Oh.   108;  35  (2)  lb.  (3)  lb. 
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the  same  effect  as  the  verdict  of  a  jury,  and  can  only  be  questioned     Pabt  III. 

Sect  19 
upon  a  motion  for  a  new  trial  before  the  judge  who  has  tried  the '. '. 

cause,  or  the  Court  of  Appeal  in  Chancery  (1).  And  where  the 
validity  of  a  patent  had  been  tried  before  Vice-Chancellor  Sir  J. 
Stuart,  without  a  jury,  and  he  found  for  the  plaintiff  on  all  the 
issues,  and  made  a  decree  for  an  injunction  and  accounts,  which 
embodied  the  findings  as  its  foundation,  and  contained  no  reference 
to  the  evidence,  and  the  defendants  did  not  apply  for  a  new  trial, 
but  enrolled  the  decree,  and  appealed  to  the  House  of  Lords  j  it 
was  held,  that  the  verdict  of  the  Vice-Chancellor  was  final  and 
conclusive,  and  that  the  decree  could  only  be  questioned  on  error 
apparent  on  the  face  of  it,  and  consistent  with  the  verdict  remain- 
ing unchallenged  (2). 

21.  Where,  under  several  local  and  public  acts,  the  vestry  of  a 
parish  were  constituted  the  custodians  of  the  public  ways,  p.nd 
were  empowered  to  take  such  proceedings  as  they  should  think  ex- 
pedient, against  any  persons  topping  or  impeding  any  public  way, 
and  had  the  soil  of  such  ways  vested  in  them ;  the  Court  held,  that 
they  could  not  sustain  a  suit  by  bill  filed  by  them,  as  plaintiffs  in 
the  ordinary  course,  but  must  take  proceedings  by  way  of  informa- 
tion, in  the  name  of  the  Attorney-General  (3). 

22.  The  right  to  an  injunction  is  founded  on  the  fact,  that  injury 
is  accruing  to  the  plaintiff,  and  it  is,  therefore,  necessary  that  that 
fact  should  be  inserted  in  the  order  granting  the  injunction  (4). 

23.  Where  a  plaintiff  commenced  proceedings  at  Law  against  the 
defendant  as  administratrix,  for  a  debt  due  to  him  from  the  tes- 
tator, and,  pending  the  action,  also  instituted  a  creditors'  suit  in 
Chancery  for  the  same  purpose ;  and  the  defendant,  before  answer- 
ing the  plaintiff's  bill,  entered  an  appearance  in  the  action,  and 
obtained  an  order  for  its  dismissal  on  payment  of  the  debt  and 
costs  at  law,  and  then  offered  terms  as  to  the  costs  in  Chancery, 
which  were  not  accepted ;  on  a  motion  by  the  defendant  to  dismiss 
the  plaintiff's  bill,  the  Court  held,  that  on  the  payment  of  the  costs 

(1)   Fernie  v.  Young,  L.  R.  1  H.  L.  (3)  Bermondsey  {Vestry)  v.  Brown, 

63  ;  12  Jur.  (N.  S.)  437 ;  35  L.  J.  (Ch.)      14  W.  R.  213  ;  13  L.  T.  (N.  S.)  574, 
523  ;  14  W.  R.  714  ;  14  L.  T.  (N.  S.)  (4)  Lingwood  v.  Stoumiarket  Paper- 

637.  (2)  lb.  maldng  Company,  13  L.  T.  (N.  S.)  540. 

4  R  2 
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Part  III.     offered  by  the  defendant,  all  the  proceedings  in  the  suit  were  to  be 
Sect.  19.  j  /i\ 
stayed  (1). 

24.  Where  a  motion  for  an  injunction  had  been  refused  with 
costs,  on  the  ground  of  want  of  parties,  .ihe  Court  held,  that  the 
defendant  was  not  entitled  to  the  costs  of  afiSdavits  bearing  on  the 
merits  of  the  cause,  which  had  been  filed  by  him,  but  not  read  on 
the  motion,  the  case  not  having  been  heard  on  the  merits  (2). 

25.  Where  a  plaintiff  asks  for  an  injunction,  and  has  not,  in 
the  opinion  of  the  Court,  completely  established  his  case,  the 
Court  may  direct  au  issue,  and  will  let  the  motion  for  the  injunc- 
tion stand  over  in  the  meantime  (3). 

26.  Suits  for  an  injunction  to  restrain  waste  should  not  be  brought 
to  a  hearing  where  no  account  is  sought,  or  the  account  is  waived,  if 
an  injunction  has  been  obtained,  and  the  right  to  continue  it  is  not 
disputed  (4).  If,  however,  the  case  is  forced  to  a  hearing  by  the 
conduct  of  the  respondent,  the  petitioner,  if  successful,  will  be 
entitled  to  his  costs  of  suit  (5). 

27.  Where  three  out  of  forty-seven  tenants  in  common  filed  a 
bill  for  an  injunction  to  restrain  the  digging  of  stone  on  the  com- 
mon pi'operty,  an  objection  for  want  of  parties  was  not  allowed  (6). 

28.  Where  a  clear  breach  of  an  injunction  has  been  committed 
by  a  corporate  body,  the  Court  will  direct  the  issue  of  a  seques- 
tration, although  it  is  stated  and  deposed  to,  that  the  real  and  per- 
sonal property  of  the  corporate  body  is  vested  in  and  held  by  that 
body  under  the  provisions  of  Acts  of  Parliament,  and  were  necessary 
for  carrying  out  their  duties  under  such  Acts  (7). 

(1)  Z)ea«ev.  flamfter,  13L.  T.  (N.  S.)  (4)  Dimsany  v.  Dunne,  15  Ir.  Ch. 
522.                                                                 Eep.  278. 

(2)  Camillev.  Donate,  11  Jur.  (N.  S.)  (5)  lb. 

26  ;  13  W.  R.  358  ;  11  L.  T.  (N.  S.)  (6)  Achroyd  v.  Briggs,  14  W.  R.  25. 

584.  (7)  Spokes  v.  Banlury  Local  Board 

(S)  FreemanY.TotieiihamandJIamp-  of  Health,  11  Jur.  (N.  S.)  1010;    14 

stead  Railway  Co.,  11   Jur.  (N.  S.;  W.  R.  128  ;  13  L.  T.  (N.  S.)  428  ;  S.  C. 

254.  pp.  122,  744,  ante. 
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PART   IV. 

CHAPTEE  I. 

Injunctions  at  Common  Law. 


Sect.  1.   Injunctions  under  (lie  Patent  Law  Amendment  Act,  1852. 

1.  By  the  "Patent  Law  Amendment  Act,  1852"  (15  &  16  Vict, 
c.  83),  s.  42,  it  is  enacted  that  "  In  any  action  in  any  of  Her 
Majesty's  superior  courts  of  record  at  Westminster  and  in  Dublin 
for  the  infringement  of  letters  patent,  it  shall  be  lawful  for  the 
Court  in  which  such  action  is  pending,  if  the  Court  be  then  sitting, 
or  if  the  Court  be  not  sitting,  then  for  a  judge  of  such  Court,  on  the 
application  of  the  plaintiff  or  defendant  respectively,  to  make  such 
order  for  an  injunction,  inspection,  or  account  (1),  and  to  give 
such  direction  respecting  such  action,  injunction,  inspection,  and 
account,  and  the  proceedings  therein  respectively,  as  to  such  Court 
or  judge  may  seem  fit."  An  application  to  inspect  a  defendant's 
machinery,  may  be  made  by  a  plaintiff  under  this  section,  before 
the  delivery  of  the  declaration  in  an  action  for  infringement  of  the 
plaintiff's  patent ;  but  such  inspection  will  not  be  granted  as  of 
course,  or  without  the  party  applying  for  it,  shewing  an  inspection 
to  be  material  for  the  purposes  of  the  cause  (2). 

2.  Under  sect.  82  of  the  Common  Law  Procedure  Act,  1854, 

the  Court  will  grant  only  a  rule  nisi  in  the  first  instance,  for  an 

injunction  against  a  defendant  in  an  action  for  infringing  a  patent, 

and  on  cause  being  shewn,  it  will  give  such  directions  as  would  be 

given  by  a  Court  of  Equity,  and  the   writ  may  be  granted  or 

denied,  upon  such  terms,  as  to  the  duration  of  the  writ,  keeping  an 

(1)  For  the  form  of  the  rule  or  order  34  L.  J.  (0.  P.)  130  ;  13  W.  B.  498. 
for  an  account  under  this  section,  see  (2)  Amies  v.  Kelsey,  22  L.  J.  (Q.  B.) 

Walton  V.  Lavaier,  8  C.  B.  (N.  S.)  162  ;  84  ;  see  Shaw  v.  Sank  of  England,  22 

Elwood  V.  Christy,  18  0.  B.  (N.  S.) 494  ;  L.  J.  (Kx.)  26,  210. 
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Paet  IV.     account,  giving  security  or  otherwise,  as  to  the  Court  or  a  judge 

Sect.  1.  '    shall  seem  reasonable  and  just  (1).     The  same  relief  may  be  had 

under  the  Patent  Law  Amendment  Act,  1852,  s.  42  (2). 

3.  The  42nd  section  of  the  15  &  16  Yict.  c.  83,  enabling  the 
Court  in  which  any  action  for  the  infringement  of  a  patent  is 
pending,  "to  make  such  order  for  an  injunction,  inspection  and 
account,"  as  may  to  such  Court  seem  fit,  vests  in  the  Courts  of 
Common  Law,  the  powers  before  exercised  exclusively  by  Courts  of 
Equity,  and  enables  thetn  to  grant  either,  by  interlocutory  order,  an 
account  of  all  patent  articles  sold  during  the  suit,  or,  after  verdict 
for  the  plaintiff,  and  as  part  of  the  final  judgment  in  the  action,  an 
account  of  all  profits  made  by  the  defendant  since  the  commence- 
ment of  the  action,  and  after  notice  that  an  account  would  be 
required  (3).  But  the  Court  has  no  power,  where  damages,  nominal 
or  substantial,  have  been  recovered  by  the  plaintiff,  to  order  an 
account  of  profits  made  by  the  defendant,  prior  to  the  commence- 
ment of  the  action,  the  damages  assessed  by  the  jury  being  con- 
sidered as  the  compensation  for  the  loss  of  such  profits  (4). 

4.  The  inspection  intended  in  sect.  42  (Patent  Law  Amendment 
Act,  1852),  is  an  inspection  of  the  instrument  or  machinery  manu- 
factured or  used  by  the  parties,  with  a  view  to  evidence  of  infringe- 
ment, and  not  an  inspection  of  books  (5). 


Sect.  2.  Injunctions  under  the  Railway  and  Canal  Traffic 
Act,  1854. 

1.  By  "  The  Eailway  and  Canal  Traffic  Act,  1854  "  (17  &  18  Vict, 
c.  31) ,  after  enacting  (sect.  2)  that  "  every  railway  company,  canal 
company,  and  railway  and  canal  company,  shall,  according  to  their 
respective  powers,  afford  all  reasonable  facilities  for  the  receiving 
and  forwarding  and  delivering  of  traffic  upon  and  from  the  several 
railways  and  canals,  belonging  to  or  worked  by  such  companies 
respectively,  and  for  the  return  of  carriages,  trucks,  boats,  and 

(1)  Qittins  V.  Symes,  15  0.  B.  362 ;  (4)  Holland  v.  Fox,  3  E.  fr  B.  977 ; 
24  L.  J.  (N.  S.)  0.  P.  48.  23  L.  J.  (Q.  B.)  357  ;  1  Juv.  (N.  S.)  13 ; 

(2)  lb.  see  Vidi  v.  Smith,  3  E.  &  B.  969 ;  1 

(3)  Holland  v.  Fox,  3  E.  &  B.  977  ;  Jur.  (N.  S.)  14  ;  24  L.  J.  (Q.  B.)  342. 
23  L.  J.  (Q.  B.)  357 ;  1  Jur.  (N.  S.)  13.  (5)   Vidi  v.  ISmith  {supra). 
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other  vehicles;  and  no  such  company  shall  make  or  give  any     Part IV. 
undue  or  unreasonable  preference  or  advantage  to  or  in  favour  of     sect.  2. " 
any  particular  person  or  company,  or  any  particular  description  of 
traffic,  in  any  respect  whatsoever ;  nor  shall  any  such  company 
subject  any  particular  person  or  company,  or  any  particular  descrip- 
tion of  traffic,  to  any  undue  or  unreasonable  preference  or  disad- 
vantage in  any  respect  vphatsoever ;  and  every  railway  company, 
and  canal  company,  and  railway  and  canal  company,  having  or 
working  railways  or  canals,  which  form  part  of  a  continuous  line  of 
railway  or  canal  or  railway  and  canal  communication,  or  which 
have  the  terminus,  station,  or  wharf  of  the  one,  near  the  terminus, 
station,  or  wharf  of  the  other,  shall  afford  all  due  and  reasonable 
facilities,  for  receiving  and  forwarding  all  the  traffic  arriving  by 
one  of  such  railways  or  canals  by  the  other,  without  any  unreason- 
able delay,  and  without  any  such  preference  or  advantage,  or 
prejudice  or  disadvantage,  as  aforesaid ;  and  so  that  no  obstruction 
may  be  offered  to  the  public,  desirous  of  using  such  railways  or 
canals,  or  railways  and  canals,  as  a  continuous  line  of  communication, 
and  so  that  all  reasonable  accommodation  may,  by  means  of  the 
railways  and  canals  of  the   several  companies,  be  at  all  times 
afforded  to  the  public  in  that  behalf;"  enacted  (sect.  3)  that,  "It 
shall  be  lawful  for  any  company  or  person  complaining  against 
any  such  companies  or  company  of  anything  done,  or  of  any  omis- 
sion made  in  violation  or  contravention  of  this  Act,  to  apply  in  a 
summary  way,  by  motion  or  summons,  in  England,  to  Her  Majesty's 
Court  of  Common  Pleas  at  Westminster,  or  in  Ireland  to  any  of 
Her  Majesty's  Superior  Courts  in  Dublin,  or  in  Scotland  to  the 
Court  of  Session  in  Scotland,  as  the  case  may  be,  or  to  any  judj^e 
of  any  such  Court ;  and,  upon  the  certificate  to  Her  Majesty's 
Attorney-General  in  England  or  Ireland,  or  Her  Majesty's  Lord 
Advocate  in  Scotland,  of  the  Board  of  Trade,  alleging  any  such 
violation  or  contravention  of  this  Act,  by  any  such  companies  or 
company,  it  shall  also  be  lawful  for  the  said  Attorney-General  or 
Lord  Advocate  to  apply  in  like  manner  to  any  such  Court  or  judge, 
and  in  either  of  such  cases  it  shall  be  lawful  for  such  Court  or 
judge  to  hear  and  determine  the  matter  of  such  complaint ;  and 
for  that  purpose,  if  such  Court  or  judge  should  think  fit,  to  direct 
and  prosecute  in  such  mode,  and  by  such  engineers,  barristers,  or 
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rABT  IV.  other  persons  as  they  shall  think  proper,  all  such  inquiries  as  may 
Sect.  2.  be  deemed  necessary  to  enable  such  Court  or  judge  to  form  a  just 
judgment  on  the  matter  of  such  complaint;  and  if  it  be  made  to 
appear  to  such  Court  or  judge  on  such  hearing,  or  on  the  report  of 
any  such  person,  that  anything  has  been  done  or  omission  made 
in  violation  or  contravention  of  this  Act  by  such  company  or  com- 
panies, it  shall  be  lawful  for  such  Court  or  judge  to  issue  a  writ  of 
injunction  or  interdict,  restraining  such  company  or  companies  from 
further  continuing  such  violation  or  contravention  of  this  Act,  and 
enjoining  obedience  to  the  same ;  and  in  case  of  disobedience  of  any 
such  writ  of  injunction  or  interdict,  it  shall  be  lawful  for  such 
Court  or  judge  to  order  tliat  a  writ  or  writs  of  attachment,  or  any 
other  process  of  such  Court  incident  or  applicable  to  writs  of  injunc- 
tion or  interdict,  shall  issue  against  any  one  or  more  of  the  directors 
of  any  company,  or  against  any  owner,  lessee,  contractor,  or  other 
person  failing  to  obey  such  writ  of  injunction  or  interdict ;  and 
such  Court  or  judge  may  also,  if  they  or  he  shall  think  fit,  make 
an  order  directing  the  payment,  by  any  one  or  more  of  such 
companies,  of  such  sum  of  money  as  such  Court  or  judge  shall 
determine,  not  exceeding  for  each  company  the  sum  of  £200 
for  every  day,  after  a  day  to  be  named  in  the  order,  that  such 
company  or  companies  shall  fail  to  obey  such  injunction  or  inter- 
dict ;  and  such  moneys  shall  be  payable  as  the  Court  or  judge  may 
direct,  either  to  the  party  complaining,  or  into  Court  to  abide  the 
ultimate  decision  of  the  Court,  or  to  Her  Majesty ;  and  payment 
thereof  may,  without  prejudice  to  any  other  mode  of  recovering 
the  same,  be  enforced  by  attachment  or  order  in  the  nature  of  a 
writ  of  execution,  in  like  manner  as  if  the  same  had  been  recovered 
by  decree  or  judgment  in  any  superior  Court  at  Westminster  or 
Dublin,  in  England  or  Ireland,  and  in  Scotland  by  such  diligence 
as  is  competent  on  an  extracted  decree  of  the  Court  of  Session ; 
and  in  any  such  proceedings  as  aforesaid,  such  Court  or  judge  may 
order  and  determine  that  all  or  any  costs  thereof  or  thereon 
incurred  shall  and  may  be  paid  by  or  to  the  one  party  or  the  other, 
as  such  Court  or  judge  shall  think  fit "  (1). 

(1)  As  to  the  forms  of  proceedings      sec  Rci;.  Geii.  0.  P.  (H.  T.),  18  Vict., 
and  process  under  this  Act  to  be  used      15  0.  B.  473-470. 
by  pai'ties,  as  proscribed  by  the  Judges, 
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2.  The  7th  section  of  this-  Act  (the  Kailway  and  Canal  Traffic  Paet  IV. 
Act,  1854),  (as  to  signed  contracts,  &e.),  does  not  prevent  a  railway  sbot.  2. 
company  from  making  a  special  contract  as  to  the  terms  upon 
which  the  company  will  carry  goods,  provided  such  contract  be 
"just  and  reasonable,"  and  signed  by  the  party  sending  the 
goods  (1) ;  and  it  is  for  the  Court  to  say,  upon  the  whole  matters 
brought  before  them,  whether  or  not  the  condition,  or  special  con- 
tract, is  just  and  reasonable  (2).  But  a  condition  that  the  com- 
pany will  not  be  accountable  for  the  loss,  detention,  or  damage  of 
any  package  insufficiently  or  improperly  packed,  was  held  unjust 
and  unreasonable ;  though,  semble,  a  condition  "  that  no  claim  for 
damage  will  be  allowed,  unless  rdade  within  three  days  after  the 
delivery  of  the  goods,  nor  for  loss,  unless  made  within  three  days 
of  the  time  that  they  should  be  delivered,"  is  just  and  reason- 
able (3).  And  a  condition  that  in  the  case  of  goods  conveyed  at 
special  or  mileage  rate  the  company  will  not  be  responsible  for 
any  loss  or  damage,  however  caused,  is  just  and  reasonable  (4). 
So  a  condition  that  a  railway  company  should  not  be  liable  for 
loss  of  market,  or  delay  arising  from  detention,  is  a  reasonable 
condition  (5).  And  so  upon  a  contract  to  carry  cattle  by  rail,  con- 
ditions that  "the  company  is  to  be  held  free  from  all  risk  in 
respect  of  any  damage  arising  in  the  loading  or  unloading,  from 
suffocation,  or  from  being  trampled  upon,  bruised,  or  otherwise 
injured  in  transit,  from  fire,  or  from  any  other  cause  whatsoever," 
are  reasonable  (6).  Where  an  electric  telegraph  company's  Act 
provided  that  the  public,  without  preference,  should  have  the  use 
of  the  company's  telegraph,  subject  to  reasonable  regulations  to 
be  made  by  the  company ;  and  when  a  person  wished  to  transmit  a 
message  by  the  telegraph,  a  message  paper  was  handed  to  him  for 
his  signature,  on  which  was  endorsed  a  notice  that  messages  of  con- 
sequence ought  to  be  repeated  from  the  station  to  which  they  were 
addressed,  and  that  a  higher  rate  was  charged  for  repeated  messages, 

(1)  Simons  v.  Great  Western  Bailw.  (4)  lb. 

Co.,  18  0.  B.  805  ;  26  L.  J.  (C.  P.)  25 ;  (5)  White  v.  Great  Western  Bailw. 

see  Dunham  v.  London  and  North-  Co.,  2  0.  B.  (N.  S.)  7 ;  26  L.  J.  (0.  P.) 

Western  Bailw.  Co.,  18  0.  B.  826 ;  Wise  158. 

V.  Great  Western  Bailw.  Co.,  1  H.  &  N.  (6)     Pardington    v.    South     Wales 

63 ;  25  L.  J.  (Ex.)  258.  Bailw.  Co.,  1  H.  &  N.  392  ;  2  Jur. 

(2)  lb.                         (3)  lb.  (N.  S.)  1210;  26  L.  J.  (Bx.)  105. 
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Paet  IV.     and  that  the  company  would  not  be  responsible  for  mistakes  in 
Chapter  I  x      •/  j. 

Sect.  2.  '   the  transmission  of  unrepeated  messages ;  the  Court  held,  that  the 

company  was  not  liable  for  the  consequences  of  such  mistakes ; 

and  that  the  condition  introduced  into  the  notice  was  reasonable ; 

and  that  if  it  were  not  a  reasonable  regulation  under  the  Act,  it 

was  such  a  limitation  of  liability  as  the  defendants  in  the  character 

of  common  carriers  were   entitled  to  create  by  notice  to  their 

customers  (1). 

3.  A  carrier  of  passengers  and  goods  to  the  station  of  a  railway 
company,  cannot  maintain  an  action  against  the  company,  either 
at  Common  Law  or  under  the  Kailway  and  Canal  Traffic  Act, 
1854  (17  &  18  Vict.  c.  31),  for  refusing  to  admit  him  with  his 
carriage  within  the  precincts  of  the  station,  although  the  company 
is  in  the  habit  of  admitting  the  public  generally  (2). 

4.  In  Oaterham  Bailway  Company,  In  re  (3),  the  Court  refused 
to  grant  an  injunction  under  this  Act,  on  the  complaint  of  a  com- 
pany having  a  branch  on  a  trunk  line,  to  restrain  the  parent  com- 
pany from  charging  higher  rates  for  the  conveyance  of  passengers 
to  the  complainant's  terminus,  than  they  charged  for  the  convey- 
ance of  passengers  to  the  terminus  of  another  branch  line  (in  which 
they  themselves  were  interested),  extending  over  the  same  number 
of  miles ;  to  constitute  an  undue  or  unreasonable  preference  within 
the  Act,  by  reason  of  an  inequality  of  charge,  it  must  be  an 
inequality  in  the  charge  for  travelling  over  the  same  line,  or  the 
same  portion  of  the  line  (4). 

5.  To  induce  the  Court  to  interfere,  on  a  complaint  by  the  pro- 
prietors of  a  branch  line,  that  a  sufficient  number  of  trains  of  the 
main  line  do  not  stop  at  the  junction,  nor  stop  at  convenient  times, 
it  must  be  distinctly  shewn,  that  sufficient  accommodation  is  not 
afforded,  to  meet  the  fair  requirements  of  the  public  (5).  It  is  no 
ground  of  complaint,  that  the  company  working  the  main  line, 
refuses  to  grant  third  class  return  tickets  to  the  branch  line,  if  it 
appears  that  no  such  tickets  are  issued  in  other  branches  similarly 

(1)  M' Andrew  v.  Electric  Telegraph  18  0.  B.  46 ;  '25  L.  J.  (0.  P.)  184. 
Company,  17  0.  B.  3 ;  1  Jur.  (N.  S.)  (3)  1  C.  B.  (N.  S.)  410 ;  26  L.  J. 
1073 ;  25  L.  J.  (C.  P.)  26.  (C.  P.)  161. 

(2)  Barker  v.  Midland  Ilailw.  Co.,  (4)  lb. 

(5)  lb. 
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situate  (1).     But,  serrible,  that  it  is  a  good  ground  of  complaint,     pabt  IV. 
that  there  is  no  place  of  shelter  provided  at  the  junction,  for  pas-     ^'^Jo™^2. 
sengers  on  the  branch  line  waiting  the  arrival  of  trains,  the  public 
being  entitled,  in  this  respect,  to  reasonable  accommodation  (2). 

6.  The  granting,  under  an  arrangement  with  the  grantee  to 
provide  omnibus  accommodation  for  all  passengers  by  any  of  the 
railway  company's  trains  to  and  from  K.,  an  exclusive  privilege  to 
one  omnibus  proprietor,  of  driving  his  vehicle  into  the  station-yard, 
for  the  purpose  of  taking  up  and  setting  down  passengers  at  the 
door  of  the  booking-office,  and  refusing  to  grant  the  like  facilities 
to  another,  who  also  brought  passengers  from  K.  as  well  as  from 
other  places  beyond,  was  held  to  be  a  breach  of  the  prohibition 
against  the  granting  of  undue  and  unreasonable  preferences  (3). 
But  where  a  railway  company,  in  consideration  of  £600  a  year, 
agreed  with  a  cab  proprietor,  to  give  him  the  exclusive  right  to 
have  his  cabs  standing  at  their  station,  and  plying  there ;  the 
Court  refused  an  injunction  to  another  cab  proprietor,  who  had 
been  refused  leave  for  his  cabs  to  stand  and  ply  there,  on  the 
ground  that  no  inconvenience  to  the  public,  had  been  shewn  to 
have  arisen  from  the  arrangement  (4).  And  even  where  it  was 
sworn,  that  occasional  delay  and  inconvenience  resulted  to  the 
public,  from  a  railway  company  having  granted  exclusive  right  to 
a  limited  number  of  fly-proprietors  to  ply  for  hire  within  their 
station,  the  Court  refused  to  grant  a  writ  of  injunction  against  the 
company,  at  the  instance  of  a  fly-proprietor,  who  was  excluded  from 
participation  in  this  advantage  (5). 

7.  To  justify  the  interference  of  the  Court,  to  enforce  the  running 
of  through  trains  on  a  continuous  line  of  railways,  it  must  be 
shewn  that  public  convenience  requires  it,  and  that  it  can  reason- 
ably be  done.  And  the  Court  will  not  interfere,  at  the  instance  of 
an  individual,  where  there  is  a  continuous  line  by  which  through 
tickets  may  be  obtained,  though  by  a  somewhat  longer  route,  no 
additional  cost,  or  serious  loss  of  time,  being  thereby  incurred,  and 

(1)  Caterham  Railw.Co.,Inre,10.B.  (4)    Beadell    v.  Eastern    Counties 
(N.  S.)410;  26  L.  J.  (C.  P.)  161.  Bailw.   Oo„  2  0.  B.  509;   26  L.  J. 

(2)  lb.  (0.  P.)  250. 

(3)  ilfamoW, /w re,  10.B.(N.S.) 499;  (5)  Painter,  Exparte,S  0,B.  (N.S.) 
3  Jiir.  (N.  S.)  493 ;  26  L.J.  (0.  P.)  154.  702. 
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Pakt  IV.     no  substantial    inconvenience  being  thereby   occasioned   to  the 
Sect.  2.      public,  and  it  appearing  that  no  complaints  had  been  made,  of  the 
inadequacy  of  the  existing  accommodation  (1). 

8.  A  railway  is  justified  in  carrying  goods  for  one  person,  at  a 
less  rate  than  that  at  which  the  company  carries  the  same  descrip- 
tion of  goods  for  another,  if  there  are  circumstances  which  render 
the  cost  to  the  company  of  carrying  for  the  former,  less  than  the 
cost  of  carrying  for  the  latter  (2).    And  it  is  not  a  contravention  of 
sect.  2  of  the  17  &  18  Vict.  c.  31,  as  giving  an  undue  or  unreason- 
able preference,  to  carry  goods  for  one  person  at  a  lower  rate  than 
the  company  does  for  another,  where  it  does  so  in  consideration  of 
a  guarantie  of  large  quantities,  and  full  train  loads  at  regular 
periods,  provided  the  real   object  of  the  company,  is  to  obtain 
thereby  a  greater  remunerative  profit,  by  the  diminished  cost  of 
carriage,  although  the  effect  may  be,  to  exclude  from  the  lower 
rate,  those  persons  who  cannot  give  such  guarantie  (3).    And  a 
railway  company  may  enter  into  special  agreements,  securing  advan- 
tages to  individuals  in  the  carriage  of  goods  upon  the  railway, 
where  it  is  made  clearly  to  appear,  that  in  entering  into  such 
agreements,  the  company  has  only  the  interests  of  the  proprietors, 
and  the  legitimate  increase  of  the  profits  of  the  railway,  in  view, 
and  the  consideration  given  to  the  company,  in  return  for  the 
advantages  afforded  by  it,  be  adequate,  and  the  company  is  willing 
to  afford  the  same  facilities,  to  all  others  upon  the  same  terms  (4). 
But  a  railway  company  cannot  carry  from  A.  to  B.,  on  their  main 
line,  for  one  customer  at  a  lower  rate  than  they  charge  for  the 
carriage  between  the  same  points,  of  goods  of  the  same  quality  and 
quantity  for  other  customers,  without  an  undue  preference  of  the 
one  over  the  others,  although  he  engages  to  send  all  his  other 
trafBe  with  other  places,  lying  wide  of  the  main  line  from  A.  to  B., 
by  the  company's  branch  lines,  distinct  from  and  unconnected  with 
that  in  respect  of  which  the  preference  was  given,  and  takes  on 
himself  the  risk  of  the  carriage  between  A.  and  B. ;  and  the  Court 

(1)  Barrett,  In  re,  1  C.  B.  (N.  S.)  (3)   Nicholson     v.     Great    Western 
423 ;  26  L.  J.  (C.P.)  83.  Baihr.  Co.,  4  C.  B.  (N.  S.)  366  ;  4  Jur. 

(2)  Oxlade  v.  North  Eastern  Baihr.  (N.  S.)  1187 ;  28  L.  J.  (C.P.)  89. 
Co.,  1  C.  B.  (N.  S.)  454 ;  3  Jur.  (N.  S.)  (4)  lb. 

637  ;  26  L.  J.  (O.P.)  129. 
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will  restrain  such  a  practice  by  injunction  (1).  If  a  railway  com-  paet  IV. 
pany,  for  the  carriage  of  goods  for  A.,  charge  him  the  same  sum  g^.^^  2.  " 
that  they  charge  B.  for  the  collection,  carriage,  and  delivery  of 
such  goods,  this  is  an  unequal  charge,  and  an  undue  "preference  of 
themselves  in  their  separate  capacity  of  carriers,  other  than  on  the 
line  of  railway,  and  also  an  undue  prejudice  to  A.,  and  is  a  proper 
subject  of  restraint  by  injunction,  and  it  makes  no  difference  that 
the  company  is  ready  and  willing  to  collect,  carry,  and  deliver  for 
A.  also,  at  the  same  charge  (2).  And  a  railway  company  has  no 
right  to  impose  a  charge,  for  the  conveyance  of  goods  to  or  from 
their  station,  where  the  customer  does  not  require  such  service  to 
be  performed  by  them  (3).  And  where  a  railway  company  had 
been  in  the  habit  of  carrying  goods  between  the  termini  of  their 
line,  according  to  a  tariff  of  rates,  from  which  they  made  deduc- 
tions to  persons  who  brought  or  took  away  their  goods  to  or  from 
the  termini  up  to  a  certain  day,  when  they  put  a  stop  to  these  de- 
ductions, with  a  view  to  exclude  other  carriers  from  competing  with 
them  as  carriers ;  the  Court  held,  that  this  was  an  undue  pre- 
judice to  all  such  customers  as  did  not  desire  to  have  their  goods 
collected  and  delivered  for  them  (4).  The  G-.  W.  Eailway  Com- 
pany had  an  office  at  C,  for  the  reception  of  goods  to  be  carried  by 
them  on  their  railway,  and  an  agent  there,  to  whom  the  goo'ls 
arriving  at  the  station  addressed  to  persons  residing  in  C,  were 
intrusted  for  delivery  ou  account  and  for  the  profit  of  the  company  ; 
the  complainant,  a  common  carrier  at  C,  complained  that  the 
company  refused  to  recognise  or  act  upon  general  orders,  signed  by 
the  consignees  of  goods,  directing  the  company  to  hand  over  to 
him  (the  complainant)  for  delivery,  all  goods  which  might  arrive  at 
the  C.  station  addressed  to  such  consignees ;  but  that  they  required 
him  (the  complainant),  to  produce  on  each  occasion,  a  special  order 
describing  the  particular  goods  which  the  consignees  desired 
to  have  delivered  to  them   by  him;   no  such   special   (or  any) 

(1)  Baxendale    v.    Great    Western       Co.,  5  Jur.  (N.   S.)  1313;   28  L.  J. 
Eailw.  Co.,  5  0.  B.  (N,  S.)  309 ;  4  Jiir.      (O.P.)  306. 

(N.  S.)  1241 ;  28  L.  J.  (0.  P.)  69.  (3)  Qarton  v.   Bristol  and  Exeter 

(2)  Baxendale    v.    Great   Western      Railw.  Co.,  6  C.  B.  639. 

Eailw.  Co.,  5  0.  B.  (N.  S.)  336  ;  4  Jur.  (4)  Garten  v.  Great  Western  Bailw. 

(N.  S.)  1279  ;   28   L.   J.  (0.  P.)  81 ;      Co.,  5  C.  B.  (N.  S.)  669  ;  5  Jur.  (N.  S.) 
Qarton  v.  Bristol  and  Exeter  Bailw.      685 ;  28  L.  J.  (C.  P.)  1.58. 
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Part  IV.     orders  beina;  required  from  their  own  aerent ;  the  Court  held,  that 
Chapter  I 
Seot.  2.  "    this  was  ground  for  an  injunction  under  the  Eailway  and  Canal 

Traffic  Act,  1854,  sect.  2,  it  being  an  undue  and  unreasonable  pre- 
judice to  the  complainant,  in  the  conduct  of  his  business  of  a 
carrier,  and  an  undue  preference  and  advantage  to  the  company 
themselves  (1).  If  a  company  secretly  engage  with  certain  persons 
in  the  town  of  D,,  on  their  line,  in  consideration  of  their  contract- 
ing to  have  all  goods  of  a  certain  class  consigned  to  them  through 
the  railway,  and  not  by  water  or  other  means,  to  convey  such 
goods  to  and  from  D,  for  them  at  lower  rates  than  they  carry  for 
A.  the  same  description  of  goods,  it  not  being  shewn  that  this 
arrangement  was  resorted  to  lond  fide  in  order  to  meet  competition 
with  the  railway  by  any  other  railway  or  mode  of  carriage,  or  that 
it  was  justified  by  any  special  circumstances  of  advantage  to  the 
company,  or  that  it  obtained  for  the  company  such  an  increase  of 
traffic  as  fairly  compensated  for  the  reduced  rate  of  charge  on 
those  persons ;  this  is  an  undue  preference  over  A.  (2).  Where  a 
railway  company,  possessed  of  a  line  from  B.  to  C,  advertised  to 
convey  goods  from  A.  to  C.  (in  conjunction  with  another  company), 
at  the  rate  of  50s.  per  ton,  provided  they  were  consigned  by  A.  to 
their  own  agents  at  those  places,  but  if  consigned  through  any  one 
else,  the  company  charged  2s.  6d.  per  ton  more  ;  this  was  held  to 
be  a  ground  for  an  injunction  under  the  17  &  18  Vict.  c.  31  (3), 
and  the  rule  was  made  absolute  with  costs,  although  it  prayed  a 
writ  enjoining  the  company  to  charge  an  equal  rate  for  the  car- 
riage from  A.  to  C. ;  and  the  writ  was  granted  as  from  B.  to  C. 
only  (4).  And,  senible,  both  companies  ought  to  have  been 
brought  before  the  Court  by  the  rule  (5).  Where  a  railway  com- 
pany would  not  allow  their  servants  to  unload  the  goods  of  C.  from 
their  trucks,  without  extra  charge,  but  unloaded  the  goods  of  P.,  as 
these,  from  the  smallness  of  their  quantity,  were  not  carried,  like 
the  goods  of  0.,  in  separate  trucks,  but  were  mixed  with  the  com- 

(1)  He  Parkinson  v.  Great  Western  and  see  Same  v.  Same,  1  E.  B.  &  S. 
Itailw.  Co.,  L,  R.  6  0.  P.  55-1;  19  W.  R.  112  ;  7  Jur.  (N\  S.)  1234  ;  30  L.  J. 
1063 ;  40  L.  J.  (C.P.)  222  ;  24  L.  T.      (Q.  B.)  273 ;  9  W.  R.  734. 

(N.  .S.)  830.  (3)  JJaxtndaley.  North  Devon  Uailw. 

(2)  Gurton  v.   Bristol  niul   Exeter       Co.,  3  C.  B.  (N.  S.)  324. 
Iluihu.  Co.,  6  0.  B.  (N.  S.)  639  ;  5  Jur.  (4)  lb. 

(N.  S.)  1313;  28   L.   .1.  (C.  P.)  306;  (5)  lb. 
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pany's  own  traffic,  the  Court  refused  to  make  absolute  a  rule  for  an     Part  IV. 
^      •'  ...  Chapter  I. 

injunction,  enjoining  the  company  to  unload  the  trucks  contammg      seot.  2. 

C.'s  goods,  and  to  deliver  such  goods  to  C,  by  placing  the  same  in 

or  adjacent  to  his  waggons  (1).     Where  a  number  of  separate 

parcels  (each  weighing  less  than  1  cwt.,  but  exceeding  1  cwt.  if 

taken  in  the  aggregate)  was  brought  to  the  railway  by  the  same 

person,  and  containing  the  same  article,  and  all  directed  to  the 

same  person  at  their  place  of  destination,  the  company,  according 

to  a  scale  framed  under  the  powers  of  their  Act,  charged  a  tonnage, 

or  lower  rate ;  but  if  similar  parcels  were  brought  addressed  to 

several  diiferent  persons,  they  were  charged  the  higher,  or  parcels 

rate ;  the  Court  held  that  there  was  nothing  to  induce  the  Court 

(or  which  ought  to  induce  a  jury)  to  infer  that  the  charges  so  made 

were  unreasonable,  regard  being  had  to  the  additional  trouble 

incurred  by  the  company  (2).     If  a  railway  company,  at  a  certain 

hour,  previous  to  the  starting  of  a  certain  train,  shut  their  station, 

and  refuse  afterwards  to  admit  the  goods  of  the  public  generally, 

intended  for  that  train,  but  admit  at  a  later  hour  goods  brought 

by  B.,  an  agent  of  theirs,  who  keeps  a  receiving-house  for  goods 

going  by  railway,  and  who  forwards  them  by  that  train  on  a  higher 

rate  being  paid  him  by  consignors ;  this  facility  given  to  B.,  is  an 

undue  preference  over  those  who  did  not  wish  to  have  their  goods 

conveyed  for  them  to  the  station  (3).     In  Baosendale  and  London 

and  South  Western  Railway  Company,  In  re  (4),  the  Court  granted 

an  injunction  against  a  railway  company  under  the  17  &  18  Vict. 

c.  31,  to  restrain  them  from  requiring  other  carriers  to  bring  their 

goods  to  the  railway  station,  at  an  earlier  hour  than  they  received 

their  goods,  delivered  at  their  own  receiving  offices.     And  where, 

by  the  rules  of  a  railway  company,  the  station  gates  were  closed  at 

6'30  p.m.,  so  that  no  goods  could  be  received  after  that  hour  to  be 

dispatched  the  same  night,  and  the  gates  were  thus  closed  against 

the  vans  of  the  complainant,  a  carrier,  but  the  company's  own  vans, 

which  had  been  to  their  various  receiving  offices,  were  systemati- 

(1)  Cooper  V.  London  and  South  Railw.  Co.,  6  C.  B.  (N.  S.)  639;  5  Jur. 
Western  Bailw.  Co.,  4  0.  B.  738 ;  27  (N.  S.)  1313 ;  28  L.  J.  (C.P.)  306  ; 
L.  J.  (C.  P.)  324.  and  see  Same  v.  Same,  1  B.,  B.  &  S. 

(2)  Baxendale  v.  Eastern  Counties  112  ;  7  Jur.  (N.  S.)  1234;  30  L.  J. 
Bailw.  Co.,  4  0.  B.  (N.  S.)  63.  (Q.  B.)  273 ;  9  W.  E.  734.  ' 

(3)  Carton  v.    Bristol  and  Exeter  (4)  12  0.  B.  (N.  S.)  758. 
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Paet  IV.     cally  admitted  at  a  later  hour,  and  the  goods  they  brought  were 
"sect™  . '    forwarded  the  same  night ;  the  Court  held,  that  this  was  giving  the 
'  company's  traffic  an  undue  preference,  and  granted  an  injunction 

under  the  Eailway  and  Canal  Traffic  Act.  But  it  was  qumried, 
whether,  if  such  a  course  of  business  were  necessary  for  the  con- 
venience of  the  public,  it  would  be  an  undue  preference  within  the 
statute  (1).  But  where  a  railway  fixed,  as  a  limit  for  receiving 
parcels  to  be  forwarded  the  same  night,  the  hour  of  6.30  p.m.,  but 
after  that  time  admitted  their  own  waggons,  which  had  been  de- 
layed in  reaching  the  station,  or  in  which  the  goods  bad  been 
previously  sorted,  and  werff  ready  for  transmission ;  and  a  carrier 
forwarding  goods  by  the  railway,  having  applied  for  an  injunction 
to  restrain  the  company  from  giving  undue  preference  to  them- 
selves, the  injunction  was  not  granted ;  the  Court  being  divided  in 
opinion,  Erie,  C.J.,  and  M.  Smith,  J.,  holding,  that  the  exercise 
of  this  special  jurisdiction  by  the  Court  being  subject  to  iio 
review,  and  depending  in  each  instance  on  the  special  facts  of 
the  case,  cases  previously  decided  under  it,  are  not  binding  on  the 
Court  in  the  same  manner  that  precedents  in  Law  are  binding ; 
that  the  injunction  prayed  would  interfere  with  the  transport  of 
traffic,  which  it  was  the  object  of  the  Legislature  to  facilitate,  and 
tliat  it  ought  not  to  be  granted.  But  Willes  and  Keating,  JJ., 
held,  that  the  cases  cited  (2)  were  precedents  binding  on  the  Court, 
and  also  that  they  were  rightly  decided,  and  that  the  injunction 
ought  to  be  granted  (3).  Where  the  tariff  which  had  been  sanc- 
tioned by  the  Court  of  Common  Pleas,  under  which  a  railway 
company  were  to  convey  coals  from  Peterborough  into  a  certain 
district  beyond  Cambridge  was,  that  when  a  dealer  at  Peterborough 
consigned  200  tons,  or  thirty-five  trucks,  to  be  carried  into  the  dis- 
trict, the  company  would  charge  him  at  a  lower  rate  than  the 
ordinary  one,  and  the   custom  of  the  company  was,  owing  to  the 

(1)  Palmer  y.  Londov,Ilrit/ldon,  Ac,      dale  y.  South  Western  Lailw.  Co.,  12 
Bailw.  Co.,  19  W.  E.  627  ;  L.  E.  6  C.  P.      C.  B.  (N.  S.)  758. 

104;  40  L.  J.  (C.  P.)  133;   24  L.  T.  (3)  Palmer,  In  re  v.  London  and 

(N.  S.)  135;   vide   Palmer,  In   re  v.  South  Western  Bailw.  Co.,  L.  1\.  1  C.  P. 

Lohdun  and  South  Westt^m  Bailw.  Co.,  588  ;    12  Jur.  (N.  S.)  926 ;   35  L.  J. 

ivfra.  (C.P.)  289  ;  15  W.  R.  11  ;'  15  L.  T. 

(2)  Carton   v.   Bristol   and   Exclcr  {'^.^.)lbQ;  vide  Palmer,  In  re,\.  Lon- 
Bailw.  Co.,  0  C.  B.  (N.  S.)  639  ;  Ba.nn-  dun,  Brighton,  iCc,  Baihi'.  Co.,  siijmi 
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steep  gradients  beyond  Cambridge,  which  otherwise  would  have     Part  IV. 

Ohapter  I 
required  increased  steam  power,  to  divide  the  train  at  Cambridge,      seot.  2. 

and  send  about  twenty-five  trucks  on,  and  leave  the  other  ten  to 
come  by  the  ordinary  goods  or  other  trains,  to  which  they  might 
be  advantageously  attached,  and  none  of  the  coals  were  ever  left 
at  Cambridge  for  consumption  there,  but  were  all  carried  to  the 
district  to  which  they  had  been  so  consigned;  the  Court  held, 
upon  an  application  for  a  writ  of  injunction  for  carrying  a  less 
quantity  than  200  tons  into  the  district,  that  by  so  doing  the  com- 
pany had  not  given  an  undue  preference  to  the  consignors  at 
Peterborough,  since,  the  tariff  being  valid,  it  was  immaterial  how 
the  company  carried  the  coals  rhost  conveniently  to  themselves, 
provided  the  tariff  was  not  infringed  (1).  On  a  motion  by  a  coal 
merchant,  to  enjoin  a  company  to  afford  him  the  same  facilities  for 
receiving  and  forwarding  his  coals,  as  to  certain  collieries,  the  coals 
of  which  were  consigned  to  the  company,  the  Court  held  that  the 
arrangements  of  the  company  with  the  collieries  for  the  requisite 
supply  of  coals,  were  proper,  and  not  such  as  gave  or  caused  any 
unreasonable  preference  or  disadvantage,  and  refused  an  injunc- 
tion (2).  But  where,  from  a  desire  to  introduce  northern  coke  into 
Staffordshire,  there  were  agreements  with  certain  merchants,  for 
the  carriage  of  coal  and  coke  at  a  lower  rate  than  their  ordinary 
charge,  there  being  nothing  to  shew  that  the  pecuniary  interests  of 
the  company  were  affected,  the  Court  held  that  the  lowering  of  the 
rate  for  this  traffic,  was  giving  it  an  undue  pi-eference  (3). 

9.  In  dealing  with  the  first  branch  of  the  17  &  18  Vict.  c.  81, 
s.  2,  which  prohibits  railway  companies  from  giving  any  undue  or 
unreasonable  preference  or  advantage,  the  fair  interests  of  the  com- 
pany are  to  be  taken  into  the  account  (4). 

10.  Where  the  object  of  the  diffeirence  of  the  rates  for  carriage, 
was  to  enable  the  Peterborough  dealers  (whose  coal  came  to 
Peterborough  ,by' railway)  to  compete  in  the  coal  trade  of  the 

(1)  Eansome  and  Others  v.  Eastern  637  ;  26  L.  J.  (0.  P.)  129.  - 
Counties  Bailw.   Co.,  8  C.  B.  (N.  S.)          (3)  lb. 

709;   8  W.  R.  527;   29  L.  J.  (O.P.)  (4)  Bansome,  In  re  y.  Eastern  Coun- 

329  ;  2  L.  T.  (N.  S.)  376  ;  7  Jur.  (N.  S.)  ties  Railw.  Co.,  1  C.  B.  (N.  S.)  437  ;  4 

99.  C.  B.  (N.  S.)  135  ;  3  Jur.  (N.  S.)  217  ; 

(2)  Oxlade  v.  North-Eastern  Railw.  4  Jur.  (N.  S.)  284  ;  26  L.  J.  (C.  P.)  91  ; 
Co.,  1  C.  B.  (N.  S.)  454 ;  3  Jur.  (N.  S.)  27  L.  J.  (C.  P.)  166. 

4  S 
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Part  IV.  district  with  the  Ipswich  dealers,  who  had  the  advantage  of  having 
Sect.  2.  their  coals  brought  to  Ipswich  by  sea,  the  Court  held  that  this 
"  was  giving  undue  preference  to  the  Peterborough  dealers,  anni- 
hilating (in  point  of  expense  of  carriage),  in  favour  of  the  latter,  a 
certain  portion  of  the  distance  between  Peterborough  and  those 
places  (1).  But  where  the  railway  company  established  certain 
districts,  within  which  they  carried  coals  at  lower  rates  for  quan- 
tities not  less  than  200  tons,  and  so  adjusted  these  districts,  that 
the  places  where  the  Ipswich  dealers  dealt,  were  distributed  into 
three  districts,  the  traffic  in  each  of  which  did  not  aUow  such 
Ipswich  dealers  to  send  coals  there  in  such  large  quantities,  while 
for  the  Peterborough  dealers,  a  single  district  was  constituted,  which 
comprised  several  of  the  places  at  which  the  Ipswich  dealers 
traded,  and  had  a  traffic  sufficiently  large,  to  enable  the  Peter- 
borough dealers  to  take  advantage  of  the  lower  rates,  the  CJourt 
declined  to  interfere,  it  not  appearing  that  the  Ipswich  dealers 
were  unduly  subjected  to  this  disadvantage,  or  that  it  was  caused 
by  any  undue  preference  or  partiality,  it  being  sworn,  on  the  part 
of  the  company,  that  these  districts  were  adjusted,  not  with  a  view 
to  give  an  undue  preference  to  the  one  set  of  dealers  over  the  other, 
but  solely  with  regard  to  their  own  convenience,  and  the  wants  of 
the  neighbourhood  (2), 

11,  It  is  an  undue  preference,  for  a  railway  company  to  carry 
coals  from  a  colliery  along  the  railway  at  a  lower  rate  of  charges, 
than  coals  from  other  coal  pits,  situate  in  the  same  locality,  in  con- 
sequence of  a  threat  from  the  owner  of  the  colliery  to  construct 
another  railway,  by  which  the  traffic  would  have  been  diverted,  if 
the  railway  company  bad  not  consented  to  carry  at  such  lower 
rate  (3). 

12.  A  railway  company  is  not  justified  in  depriving  any  one  of 
the  natural  advantages,  which  have  been  acquired  by  the  proximity 
of  his  land  to  the  railway,  by  allowing  to  another,  not  so  favour- 
ably situate,  the  expense  which  the  latter  has  incurred,  in  connect- 

(1)  Bansome,  In  re  v.  Eastern  Coun-  (2)  lb. 

ties  Railw.  Co.,  1  C.  B.  (N.  S.)  437 ;  (3)    Harris    v.    Oockermouth    and 

4  0.  B.  (N.  S.)  135  ;  3  Jiir.  (N.  S.)  217  ;  Worthington  JRailw.  Co.,  3  C.  B.  (N.  S.) 

4  Jur.  (N.  S.)  284 ;  26  L.  J,  (C.  P.)  91 ;  693 ;  4  Jur.  (N.  S.)  239  ;  27  L.  J.  (C.  P.) 

27  L.  J.  (C.  P.)  166.  162. 
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ing  his  place  with  the  railway  in  the  reduced  charge  at  which  they     Paut  IV. 

Oh AFTER  I 

carry  his  goods  on  their  railway  (1).  Sect.  2. 

13.  Where  a  railway  company  had  allotted  the  whole  of  the 
space  available  for  coal  wharves  at  one  of  its  stations,  to  a  coal  mer- 
chant named  P.,  at  a  certain  rent,  and  P.  deposited  in  this  space 
coal  brought  there  by  the  railway,  till  sold,  not  using  more  than  half 
the  space,  and  W.,  B.,  &  Co.,  coal  merchants,  had  obtained  a  rule 
nisi,  under  the  Eailway  and  Canal  TraiSc  Act,  1854,  for  an  injunc- 
tion against  the  company,  enjoining  them  to  abstain  from  giving  the 
wharf  accommodation  exclusively  to  P.,  or  to  allot  part  of  the  coal 
wharves  to  them,  on  the  same  terms ;  the  Court  was  divided  in 
opinion,  Chief  Justice  Bovill  and  Justice  Keating  holding  that  the 
wharves  were  part  of  the  railway  within  the  Act,  and  were  neces- 
sary for  the  coal  traffic ;  and  that  by  allotting  the  whole  to  P., 
although  it  was  more  than  he  required,  the  company  had  subjected 
other  coal  dealers  to  undue  disadvantage  within  the  Act;  but 
Justices  Montague  Smith  and  Brett  holding  that  the  allotment  to 
P.  was  not  connected  with  the  receiving,  forwarding,  or  delivery  of 
the  coals,  and  that  therefore  the  Court  had  no  jurisdiction  under 
the  Act,  in  consequence  of  this  division  of  opinion,  the  rule 
dropped  (2). 

14.  There  is  no  obligation  on  a  railway*  company,  whether  at 
Common  Law  or  under  the  17  &  18  Vict.  c.  31,  to  carry  goods 
otherwise  than  according  to  their  profession.  Therefore  it  is  com- 
petent to  them,  to  restrict  their  coal  traffic,  to  the  carriage  of  coals 
for  colliery  owners,  from  the  pit's  mouth,  to  stations  where  such 
colliery  owners  have  cells  or  depots  appropriated  to  them,  for  the 
reception  and  sale  of  their  coals,  and  to  decline  to  carry  coals 
from  station  to  station,  or  for  coal  merchants,  such  an  arrange- 
ment being  essential  to  the  regulation  of  the  large  traffic  in  that 
article,  and  the  company  not  being  common  carriers  of  coal  (3). 

15.  In  Jones  v.  Eastern  Gowities  Railway  Company  (4),  the  Court 
refused  to  grant  a  rule  for  an  injunction  against  the  company,  to 

(1)  Harris  Y.  Oockermouth  &  Worth.-      C.  P.   622;  18  W.  E.  1028;  39  L.  J. 
wigton  Railw.  Co.,  3  C.  B,  (N.  S.)  693  ;      (C.  P.)  282  ;  23  L.  T.  (N.  S.)  371. 

4  Jur.  (N.  S.)  239  ;  27  L.  J.  (0.  P.)  162.  (3)  Oxlade  v.  North-Eastern  Bailw. 

(2)  West  and  Others  v.  London  and      Co.,  15  C.  B.  (N.  S.)  680. 
North-  Western  Bailw.   Co.,   L.  E.    5  (4)  3  0.  B.  (N.  S.)  318. 

4  S  2 
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PaktIV.     compel  them  to   issue   season   tickets   between   Colchester   and 
Chapteb  I.  ^ 

Seot.  2.      London,  on  the  same  terms  as  they  issued  them  between  Harwich 

and  London,  upon  a  mere  suggestion  that  the  granting  the  latter 

(the  distance  being  considerably  greater),  at  a  much  lower  rate 

than  the  former,  was  an  undue  and  unreasonable  preference  of  the 

inhabitants  of  Harwich,  over  those  of  Colchester. 

16.  It  is  an  undue  preference  for  a  railway  company  to  permit  a 
carrier  (who  also  acts  as  superintendent  of  their  goods  traffic),  to 
hold  himself  out  as  their  agent  for  the  receipt  of  goods  to  be 
carried  on  their  lifle,  and  his  office  as  the  receiving  office  of  the 
company,  the  goods  being  received  by  him  at  that  place,  without 
requiring  the  senders  to  sign  conditions,  which  the  company 
required  all  other  carriers,  who  brought  goods  to  their  stations, 
to  sign  (1). 

17.  The  17  &  18  Vict.  c.  31,  was  designed  to  afford  a  remedy 
against  an  undue  preference,  or  undue  prejudice  to  a  particular 
individual  or  class,  in  respect  of  the  traffic  on  the  railway  or  canal, 
and  was  not  intended  to  apply  to  the  case  of  a  breach  or  neglect 
by  the  company  of  a  public  duty,  which  was  already  susceptible  of 
redress,  by  mandamus  or  by  indictment.  And  where  a  railway  com- 
pany was  required  by  an  Act  of  Parliament,  to  maintain  an  old  dock 
and  the  approach  thereto,  of  a  given  depth,  the  Court  held,  that 
the  failure  to  perform  this  duty,  so  that  the  dock  and  its  approach 
became  silted  up,  and  the  depth  of  water  therein  insufficient  for 
vessels  to  get  to  the  wharves  adjoining,  was  not  a  subject  of  redress 
under  this  statute  (17  &  18  Vict.  c.  31),  although  it  was  suggested, 
that  the  object  of  the  company  was  to  discourage  the  traffic  to  this 
old  dock,  and  to  divert  it  to  another,  a  new  one  (2). 

18.  A  special  contract  to  carry  goods,  though  not  signed  by  the 
consignor,  is  binding  upon  a  railway  company,  as  it  is  not  within 
the  Eailway  and  Canal  Traffic  Act  (17  &  18  Vict.  c.  31),  s.  7,  which 
provides  that  no  special  contract  shall  be  binding  upon  the  party, 
unless  signed  by  him  or  the  person  delivering  the  goods  to  be 
carried  (3). 

(1)  Baxendah,Inre,and  Bristol  and  and  Lincolnshire  Sailw.  Co.,  6  C.  B. 
.Exeter  Eailw.  Go.,  11  C.  B.   (N.  S.)      (N.  S.)  707. 

787,  (3)    Baxendale    v.    Great    Eastern 

(2)  Bennett  v.  Manchester,  Sheffield,      Eailw.  Co.,  10  B.  &  S.  212. 
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Sect.  3.    Injunctions  under  the  Common  Law  Procedure  Ad,  1854.     Part  iv. 
■'  Chapter  I. 

1.  By  "The  Common  Law  Procedure  Act,  1854"  (17  &  18  Vict. 

c.  125),  s.  79,  it  is  enacted  that  "  in  all  cases  of  breach  of  contract 

or  other  injury,  where  the  party  injured  is  entitled  to  maintain  and 
has  brought  an  action,  he  may,  in  like  case  and  manner  as  therein- 
before provided  with  respect  to  mandamus,  claim  a  writ  of  injunc- 
tion against  the  repetition  or  continuance  of  such  breach  of  contract 
or  other  injury,  or  the  committal  of  any  breach  of  contract,  or 
injury  of  a  like  kind,  arising  out  of  the  same  contract,  or  relating 
to  the  same  property  or  right ;  and  he  may  also  in  the  same  action 
include  a  claim  for  damages  or  other  redress ;"  and  by  sect.  81  it  is 
enacted  that  "  in  such  action  judgment  may  be  given  that  the  writ 
of  injunction  do  or  do  not  issue,  as  justice  may  require,  and  in 
case  of  such  disobedience  such  writ  of  injunction  may  be  enforced 
by  attachment  by  the  Court,  or  when  such  Courts  shall  not  be 
sitting,  by  a  judge ;"  and  by  sect.  82  it  is  enacted  that  "  it  shall  be 
lawful  for  the  plaintiff,  at  any  time  after  the  commencement  of  the 
action,  and  whether  before  or  after  judgment,  to  apply  ex  farte 
to  the  Court,  or  a  judge,  for  a  writ  of  injunction  to  restrain  the 
defendant  in  such  action,  from  the  repetition  or  continuance  of 
the  wrongful  act  or  breach  of  contract  complained  of,  or  the  com- 
mittal of  any  breach  of  contract  or  injury  of  a  like  kind,  arising 
out  of  the  same  contract,  or  relating  to  the  same  property  or  right, 
and  such  writ  may  be  granted  or  denied  by  the  Court  or  judge 
upon  such  terms  as  to  the  duration  of  the  writ,  keeping  an  account, 
giving  security,  or  otherwise,  as  to  such  Court  or  judge  shall  seem 
reasonable  and  just,  and  in  case  of  disobedience,  such  writ  may  be 
enforced  by  attachment  by  the  Court,  or,  when  such  Courts  shall 
not  be  sitting,  by  a  judge :  provided  always,  that  any  order  for  a  writ 
of  injunction  made  by  a  judge,  or  any  writ  issued  by  virtue  thereof, 
may  be  discharged,  or  varied,  or  set  aside  by  the  Court,  on  applica- 
tion made  thereto  by  any  party  dissatisfied  with  such  order  (1). 

2.  The  Act  only  confers  upon  Courts  of  Law,  a  concurrent  juris-  The  jurisdic- 

diction  with  Courts  of  EcLuity  by  way  of  injunction  in   certain  f^°erta'in'^  ^^' 

cases,  made  concurrent  with  Courts  of  Equity. 


(1)  As  to  writs  of  iDJunction  at  Law,  see  Chitty's  Arch.  1103,  tt  seq. 
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Past  IV.  cases,  and  does  not  oust  the  jurisdiction  of  Courts  of  Equity  in 
Sect.  3.  such  matters  (1). 
There  is  no  ^'  '^^^  -^^*  ^^^^  °°*  8^'^®  Courts  of  Law  power  to  grant  an 
jurisdiction  injunction  against  a  threatened  injury,  but  only  in  cases  where  the 
tiireatened  Wrongful  act  has  been  actually  commenced.  The  powers,  more- 
only  wheie  over,  given  by  the  Act,  can  be  used  only  against  the  defendant  or 
act  is T"^-"'  defendants  in  the  particular  action,  and  can  only  affect  them,  as  to 
meaced.  acts  which  they  themselves  do,  or  authorize  to  be  done  (2).  An 
tion  must  be  injunction  must  be  founded  either  on  a  continuing  contract,  or  an 
conthTuIng  "  i^J'^^'y  *°  property  of  a  permanent  nature  (3). 
contract,  or  an  4.  Semhle,  that  Under  the  powers  conferred  by  the  Common 

injury  to  pro- 

perty  of  a  per- Law  Procedure  Act,  1854,  s.  82,  an  injunction  will  not  be  granted 
naime.  ^s  a  matter  of  course  where  a  legal  right  has  been  invaded,  but  the 

Courts  of  Common  Law  will  take  the  circumstances  of  the  case 
into  consideration  (4). 
No  injunction      5.  The  Court  will  not  grant  a  writ  of  injunction  under  s.  82  of 
grante^d,which  ^^^^  ^^^>  when  by  SO  doing,  the  defendant  would  be  called  upon  to 
would  call       jIq  an  illegal  act  (5).     And  therefore  where  a  railway  company 
dant  to  do  an  had  conveyed  to  A.,  a  piece  of  land  abutting  on  their  viaduct,  with 
a  covenant  not  to  build  within  six  feet  of  the  wall  of  the  viaduct, 
the  Court,  in  an  action  against  A.'s  widow  (who  took  by  assign- 
ment) for  building  against  the  wall  in  breach  of  the  covenant,  in 
which  action  she  had  suffered  judgment  by  default,  refused  to  grant 
an  injunction  against  her,  commanding  her  to  remove  the  building, 
it  appearing  that  it  had  been  erected  by  her  under-tenant,  and, 
consequently,  that  she  could  not  obey  the  writ,  if  granted  (6). 

6.  Upon  an  action  brought  by  the  plaintiffs  as  reversioners,  for 
injury  done  to  some  houses  by  the  defendants  in  the  course  of  their 
works,  where  the  declaration  concluded  with  a  claim  for  a  writ  of 
injunction,  to  restrain  the  defendants  from  the  repetition  or  con- 
tinuance of  the  injuries  complained  of;  the  Court  of  Exchequer 

(1)  Hodgson  v.  Duce,  4  W.  E.  576  ;  W.  E.  133  ;  13  L.  T.  (N.  S.)  438. 

Baxendale  v.  West  Midland  Sailw.  Co.,  (4)  Jessel  v.  Cliai>Un,  2  Jur.  (N.  S.) 

3  Giff.  650 ;  7  L.  T.  (N.  S.)  297.  931. 

{2)  ^ce  Mattlieios\.Eing,^M.&,G.  (5)     London    and    Xorth  -  Western 

910  ;  12  Jur.  (N.  S.)  App.  335.  Railiu.  Co.  v.  Webl,  15  0.  B.  (N.  S.) 

(3)  Sutton  V.  South-Eastern  Hidhu.  450;   12  W.  E.  51  ;   9  L.  T.  (X.  S.) 

Co.  (semb.  ]n'r  VoWook,  C.W),  11  Jur.  201. 

(X.   S.)  935;  oo   L.  J.  (Kx.)  38;  14  (6)  lb. 
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held,  that  where  a  declaration,  claiming  a  writ  of  injunction,  does     Part  IV. 
not   disclose  facts  shewing  clearly,  that  there  could  not  be  an      §^0^.  3. ' 


injunction,  the  Court  will  refuse  to  allow  the  defendants  to  demur 
to  so  much  of  the  declaration  as  claimed  the  writ  (1).  A  claim  in 
a  declaration  for  an  injunction  in  an  action,  cannot  be  met  by  a 
plea  before  trial ;  Chief  Baron  Pollock  said  his  opinion  was,  that  a 
claim  for  an  injunction,  was  merely  a  preliminary  matter,  to  enable 
the  plaintiff  subsequently  to  ask  for  one,  and  therefore  it  did  not 
call  for  a  plea  (2). 

7.  Under  the  Common  Law  Procedure  Act,  1854,  injunctions 
have  been  obtained  to  restrain  the  obstruction  of  ancient  lights  (3) ; 
to  restrain  a  lessor  from  working,  in  breach  of  a  covenant  for  quiet 
enjoyment,  ironstone  within  such  a  distance  of  the  surface  of  the 
soil,  as  interfered  with  the  lessee  getting  the  coal  demised,  with 
full  advantage  and  profit  (4) ;  to  restrain  the  breach  of  an  agree- 
ment not  to  practise  as  a  surgeon  within  a  certain  distance  of  a 
place  (5) ;  to  restrain  the  publication  of  copies  of  photographic 
portraits  (6) ;  to  restrain  the  carrying  on  of  works  so  as  to  be  a 
nuisance  (7).  The  Act  does 

8.  This  Act  does  not  extend  to  ejectment  (8).  ej'eotmtDi  *° 

9.  Where   an  injunction  had  been   obtained,  restraining  the  The  injimc- 
defendant  from  carrying  on  works  so  as  to  be  a  nuisance  to  the  tinuin^untii 
plaintiff,  upon  a  motion  for  the  costs  of  a  rule  for  an  attachment  for  j*  ^+]f  °  j^i*^  °^ 
a  breach  of  it,  the  Court  held  that  the  injunction  was  a  continuing  dant. 
injunction,,and  that  it  was  not  necessary  to  reserve  to  the  plaintiff, 

leave  to  renew  the  motion  for  an  attachment,  in  case  of  any  future 
breach  (9).  Such  injunction  continues  until  it  is  got  rid  of  by  the 
defendant,  even  after  a  reference  to  an  arbitrator  (on  motion  for 

(1)  Bilke  and  Others  v.  London,  Ghat-  et  vide  Young  v.  Ghalkley,  15  W.  R.  743. 
ham,  and  Dover  Railw.  Co.,  3  H.  &  0.  (6)  Mayall  v.  Sighy,  10  W.  R.  631 ; 
950 ;  33  L.  J.  (Ex.)  206  ;  10  Jur.  (N.  S.)      31  L.  J.  (Ex.)  329. 

777  ;  12  W.  R.  921 ;  10  L.  T.  (N.  S.)  (7)  De  la  Sue  v.  Fortescue,  2  H.  & 

651.  N.  324 ;  26  L.  J.  (Ex.)  339 ;  Matthews 

(2)  Sooth  V.  Taylor,  4  H.  &  0.  70 ;  v.  King,  13  L.  T.  (N.  S.)  120 ;  Grindley 
11  Jur.  (N.  S.)  981 ;  14  W.  R.  131 ;  v.  Booth,  3  H.  &  C.  369. 

13  L.  T.  (N.  S.)  Ex.  408.  (8)  Baylis  v.  Legros,  2  0.  B.  (N.  S.) 

(3)  Jessel  v.  Ghaplin,  2  Jur.  (N.  S.)  316  ;  3  Jur.  (N.  S.)  795  ;  26  L.  J. 
931.  (0.  P.)  176. 

(4)  Shaw  v.  Stenton,  2  H.  &  N.  858  ;  (9)  De  la  Rue  v.  Fortescue,  2  H.  & 
27  L.  J.  (Ex.)  253.  N.  324  ;  26  L.  J.  (Ex.)  339. 

(5)  Games  v.  Nishett,  7  H.  &  N.  158 ; 
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Part  IV.  an  attachment),  and  alterations  of  the  defendant's  works,  in  accord- 

CSAPTER  I.  .   , 

Sect.  3.  ance  with  the  arbitrator  s  recommendation,  so  as  to  prevent  the 


recurrence  of  the  nuisance.  And  it  is  competent  for  the  plaintiff 
to  apply  at  any  time  for  an  attachment,  in  case  of  disobedience  to 
the  injunction ;  and,  semhle,  during  the  long  vacation  he  may  apply 
to  a  judge  at  chambers  (1).  If  in  such  a  reference,  under  the 
authority  of  the  Court,  pending  a  rule  for  an  attachment,  the 
arbitrator  reports  that  after  the  injunction  issued  there  was  a  con- 
tinuance of  the  nuisance,  the  defendant  will  be  liable  to  the  costs 
of  the  rule,  and  the  reference  (the  costs  having  been  reserved  by 
the  Court  for  its  discretion),  even  although  m  consequence  of  their 
having  adopted  his  recommendations,  the  rule  for  an  attachment 
Is  not  proceeded  with  (2). 
A  plaintiff  10.  A  plaintiff  who  sues  as  for  liquidated   damages,  on  the 

liquidated       breach  of  an  agreement,  will  not  be  allowed  to  join  therewith  a 
thrbreao™of  ''^^^  ^o^"  ^"^  injunction ;    so  held,  upon  an  action  for  £100  as 
au  agreement,  liquidated  damages,  on  an  agreement  not  to  practise  as  a  surgeon 
allowed  to       Within  five  miles  from  C.  without  the  plaintiff's  consent.     Such  an 
a  claim  ftir'an  agreement  is  not  void  in  restraint  of  trade,  and  the  plaintiff  is 
injunction.       entitled  to  recover  the  £100,  but  not  to  an  injunction  to  restrain 
the  defendant  from  future  practising  at  C.  (3).    And  where,  by  a 
written  agreement,  the  plaintiff  engaged  the  defendant,  as  manager 
in  his  trade  of  a  butcher,  at  H.,  in  consideration  of  which,  the 
defendant  promised  not  to  carry  on  that  trade  either  on  his  own 
account,  or  on  the  account  of  any  other  person,  within  two  miles  of 
the  plaintiff's  shop  at  H.  "  under  a  penalty  or  forfeiture  of  £20 ;" 
and  the  defendant  entered  the  plaintiff's  service  and  then  left  it, 
and  set  up  a  butcher's  shop  just  opposite  the  plaintiff's ;  and  the 
plaintiff,    who    by  a   writ   claimed   an   injunction,  sued  him  for 
So  where  the  unliquidated  damages,  and  recovered  £20  ;  the  Court  held,  that 
is  on  the  con-  On  the  construction  of  the  agreement  the  £20  was  the  measure  of 
Btruction  of  an  damasres,  and  that  no  more  could  be  recovered,  and  that  therefore 

aGjreemcnt,  t?     '  ' 

the  measure  of  the  iniunction  should  not  go  (4). 

damages.  '' ,  ,       _  ,  ,  . 

There  is  a  11.  A  person  lending  photographic  portraits  to  another,  who, 

Common  Law 

(1)  Be  la  Hue  v.  Fortescue,  2  H.  &  811 ;  -i  L.  T.  (N.  S.)  558  ;  7  H.  &  N. 
N.  324;  26  L.  J.  (Ex.)  239.  15.S  ;  31  L.  J.  (Ex.)  273. 

(2)  lb.  (4)   Young  v.  Vhalkley,   15  W.   K. 

(3)  Games  v.  Nisbett,  7  Jur.  (N.  S.)  743  ;  16  L.  T.  (N.  S.)  286. 
1250;  30  L.  J.  (Ex,)  348;  9  W.  E. 
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Witt  his  consent,  engraved  and  published  for  a  particular  purpose     p^kt  IV. 
(i.e.,  for  the  purpose  of  a  newspaper),  copies,  can,  on  the  ground  of      Seot.  3. 


an  infringement  of  a  Common  Law  and  legal  right  of  property,  i.e.,  ^nd  legal 
the  exclusive  right  to  use  a  man's  own  property,  sue  an  assignee  of  g^^^urfve^^ 
the  negatives  and  portraits  in  trespass  for  taking  the  portraits,  "glit  of  rising 

.,,.,.  J  one  sown  pro- 

claiming damages  from  the  defendant  for  making,  publishing,  and  party,  aad  a 

selling  reduced  copies  of  the  same  without  the  permission  of  the  "imJ^  to  re- 
lender,  and  also  in  detinue  for  the  portraits  and  negatives,  and  is  j*^^  *^!^ 

entitled  to  a  writ  of  injunction,  to  restrain  the  defendant  from  such  right  by 

.        .  making  and 

continuing  to  make  and  sell  such  reduced  and  other  copies  (1).        selling  copies 

12.  Where  the  defendant  had,  subsequently  to  a  verdict  and"  ^j^j^"    . 
judgment  for  the  plaintiff  in  an  action  against  a  shareholder  in  a  *™'*^- 
cost-book  copper  mining  company,  for  a  nuisance  and  injury  to 

crops  and  cattle,  by  the  noxious  vapours  arising  from  arsenic  works 
connected  with  the  mine,  and  before  notice  of  the  application  for 
the  injunction,  lond  fide  disposed  of  his  shares  in  the  company,  and 
had  no  further  interest  in,  or  control  over,  the  works ;  the  Court 
discharged  a  rule  nisi,  obtained  after  the  verdict  and  judgment,  for 
an  injunction  to  restrain  him  from  continuing  the  nuisance,  in 
reference  to  which,  the  plaintiff  had  recovered  damages  (2). 

13.  The  Court  will  not  grant  an  injunction  under  the  Common 
Law  Procedure  Act,  1854,  ss.  79,  82,  to  restrain  a  railway  com- 
pany from  charging  a  carrier  for  the  carriage  of  his  goods  "  other- 
wise than  equally  with  all  other  persons,  and  after  the  same  rate 
in  respect  of  goods  of  the  like  description,"  this  not  being  a  class  of 
cases  to  which  sect.  79  applies,  and  the  plaintiff  having  his  remedy 
in  the  Court  of  Common  Pleas  and  in  Chancery  (3). 


Sect.  4.  Staying  Proceedings  under  the  Common  Law  Procedure 

Ad,  1852. 

1.  By  the  226th  section  of  the  Common  Law  Procedure  Act, 
1852  (15  &  16  Yict.  c.  76),  it  is  enacted  that,  "  In  case  any  action, 

(1)  Mayall  v.  Eight/,  1  H.  &  0. 148 ;  (3)  Sutton  v.  South  Eastern  Sailw. 
8  Jur  (N.  S.)  622 ;  31  L.  J.  (Ex.)  329 ;  Co.,  L.  E.  1  Ex.  32  ;  2  H.  &  C.  325 ; 
10  W.  R.  631.  11  Juv.  (N.  S.)  935  ;   35  L.  J.  (Ex.) 

(2)  Matthews  v.  King,  3  H.  &  C.  38 ;  14  W.  E.  130 ;  13  L.  T.  (N.  S.) 
910;  13  L.  T.  (N.  S.)  120.  438. 
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Pakt  IV.  suit,  or  proceeding  in  any  Court  of  Law  or  Equity  shall  be  com- 
Seo™4.  "  menced,  sued,  or  prosecuted,  in  disobedience  of,  and  contrary  to, 
any  writ  of  injunction,  rule,  or  order  of  either  of  the  Superior 
Courts  of  Law  or  Equity  at  Westminster,  or  of  any  judge  thereof, 
in  any  other  Court  than  that  by  or  in  which  such  injunction  may 
have  been  issued,  or  rule  or  order  made,  upon  the  production  to 
any  such  other  Court  or  judge  thereof  of  such  writ  of  injunction, 
rule,  or  order,  the  said  other  Court  (in  which  such  action,  suit,  or 
proceeding  may  be  commenced,  prosecuted,  or  taken),  or  any 
judge  thereof,  shall  stay  all  further  proceedings  contrary  to  any 
such  injunction,  rule,  or  order ;  and  thenceforth  all  further  and 
subsequent  proceedings  shall  be  utterly  null  and  void  to  aU  intents 
and  purposes:  provided  always,  that  nothing  herein  contained 
shall  be  held  to  diminish,  alter,  abridge,  or  vary  the  liability  of 
any  person  or  persons  commencing,  suing,  or  prosecuting  any  such 
action,  suit,  or  proceeding  contrary  to  any  injunction,  rule,  or 
order  of  either  of  the  Courts  aforesaid,  to  any  attachment,  punish- 
ment, or  other  proceeding,  to  which  any  such  person  or  persons  are, 
may,  or  shall  be  liable  in  cases  of  contempt  of  either  of  the  Courts 
aforesaid,  in  regard  to  the  commencing,  suing,  or  prosecuting  such 
action,  suit,  or  proceeding." 

2.  The  Court  of  Admiralty  having  made  an  order,  under  the 
17  &  18  Vict.  c.  104,  s.  514  (the  Merchant  Shipping  Act,  1854), 
and  the  24  Vict.  c.  10,  s.  13,  "  that  all  actions  pending  in  any  other 
Court  in  relation  to  the  liability  of  the  owners  of  the  N.  (which 
vessel,  with  her  cargo,  had  been  lost  in  a  collision  at  sea),  in  re- 
spect of  loss  to  goods  be  stopped ;"  the  defendants,  who  were  the 
owners  of  the  N.,  moved  the  Court  to  stay  an  action  which  had 
been  brought  by  the  plaintiff,  to  recover  damages  for  the  loss  of 
goods  which  the  defendants  had  contracted  to  carry  from  L.  to  G. ; 
but  the  Court  refused  the  rule,  on  the  ground  that  sect.  226  of  the 
Common  Law  Procedure  Act,  1852,  only  applied  to  the  Superior 
Courts  of  Law  and  Equity  (1). 

3.  An  election  to  proceed  in  Equity,  is  no  bar  to  proceeding  for 
the  costs  of  the  action,  and  if  a  plaintiff  proceeding  both  at  Law 
and  in  Equity  for  the  same  subject  matter,  after  issue  joined,  imder 

(1)  Milhurn  v.  London  and  South  19  W.  E.  103  ;  23  L.  T.  (N.  S.)  418 ; 
Western  Railw.  Co.,  L.  K.  6  Ex,  4;       10  L.  J.  (Ex.)  1. 
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an  order  of  the  Court  of  Equity,  elect  to  proceed  in  Equity,  the     Part  IV. 

Court  will  not,  under  sect.  226  of  the  Common  Law  Procedure  Act,      seot.  4.  * 

1852  (15  &  16  Vict.  c.  76),  prevent  the  defendant  from  proceed- 

ing  to  obtain  judgment  in  the  action  for  his  costs  in  pursuance  of 

sect.  101,  and  he  may  under  that  section  serve  the  plaintiff  with 

notice  to  proceed  in  the  action,  and  in  default  of  his  proceeding 

enter  a  suggestion  and  sign  judgment  for  his  costs  (1). 

4.  Where  a  Court  of  Equity  has  issued  an  order  for  an  injunc- 
tion restraining  a  party  from  bringing  an  action,  a  Court  of  Common 
Law  will  enforce  such  order  by  staying  proceedings  under  the 
Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76,  s.  226), 
although  no  writ  of  injunction  has  been  actually  issued  (2).  But 
it  will  not  stay  an  action  on  the  ground  that  there  is  a  suit  in 
Equity  pending,  in  which  the  same  demand  comes  in  question 
(even  although  the  demand  is  for  a  debt,  as  to  which  and  other 
demands,  the  plaintiff  at  Law  has,  in  Equity,  consented  to  a  decree 
for  an  account),  where  the  Court  of  Equity  has  not  stayed  the 
action  by  injunction ;  the  Court  of  Common  Law  having  no  juris- 
diction to  stay  proceedings  on  such  a  ground,  and  the  provision  in 
the  15  &  16  Vict.  c.  76,  s.  226,  only  applying  where  the  Court  of 
Equity  has  stayed  the  action  by  injunction  (3). 

(1)  MortAmore  v.  Soares,  B.  &  E.      25  L.  J.  (Ex.)  25. 

399  ;  5  Jur.  (N.  S.)  574.  (3)  Pearse  v.  Bobins,  26  L.  J.  (Ex.) 

(2)  CoUett  V.  Ludlam,  11  Ex.  446 ;      183. 
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Part  IV. 

Before  apply- 
ing for  an 
injunction,  a 
full  represen- 
tation of  the 
grievance 
ought  to  be 
made  to  the 
company. 


CHAPTEE  n. 
Pkactiob  on  Injunctions  at  Common  Law. 


1.  Before  any  application  for  an  injunction  against  a  railway 
company,  the  complainant  ought  to  make  a  fuU  representation  of 
the  grievance  of  which  he  seeks  redress,  to  the  company,  and  in 
general,  it  is  only  on  the  failure  of  such  application,  that  he  is  to 
come  to  the  Court  (1). 

2.  A  rule,  calling  on  a  railway  company  to  shew  cause  why  they 
should  not  act  in  compliance  with  the  Eailway  Traffic  Act,  1854, 
is  too  vague  (2). 

3.  A  rule  under  the  Eailway  Traffic  Act  (1854),  having  been 
moved  without  mention  of  costs,  the  Court  adhered  to  its  general 
practice,  and  made  it  absolute  without  costs  (8).  Where  a  com- 
plainant asked  by  the  rule  more  than  he  was  entitled  to,  and  the 
company  was  partially  in  the  wrong,  the  Court  refused  to  allow 
costs  to  either  (4).  Where  a  railway  company  has  so  acted,  as  to 
render  it  necessary  and  proper  for  any  person  to  come  to  the  Court 
for  redress  under  the  17  &  18  Yict.  c.  31,  the  Court  will,  as  a 
general  rule,  make  the  rule  absolute  with  costs  (5).  Where  the 
plaintiff  in  an  action  for  a  nuisance,  under  sect,  82  of  the  Common 
Law  Procedure  Act,  1854,  obtained  an  order  for  an  injunction, 
ex  jparte,  which  was  silent  as  to  costs,  and  the  writ  issued  to 
restrain  the  nuisance,  and  also,  under  sect.  32  of  the  Common 
Law  Procedure  Act,  1860,  for  the  payment  of  the  costs,  the  Court 
held,  that  the  plaintiff  ought  not  to  be  allowed  to  proceed  to 


(1)  Cooper  V.  London  and  South 
Western  Mailw.  Co.,  4  Jur.  (N.  S.)  762. 

(2)  Marriott,  In  re  v.  London  and 
South  Western  Bailw.  Co.,  3  Jur. 
(N.S.)493;  26  L.  J.  (0.  P.)  154. 

(3)  lb. 


(4)  Oxlade  v.  North  Eastern  Eailw. 
Co.,  1  C.  B.  (N.  S.)  454. 

(5)  Baxendale  v.  London  and  South 
Western  Eailw.  Co.,  4  0.  B.  (N.S.) 
159  ;  4  Jur.  (N.  S.)  859. 
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recover  the  costs  of  the  injunction,  before  the  trial  (1).     Where  a     PabtIV. 
judge  at  Chambers,  refused  to  allow  a  railway  company  their  costs '_ 


of  resisting  an  unsuccessful  summons  for  an  injunction  under  the 
Railway  Traffic  Act  (17  &  18  Vict.  c.  31),  indorsing  the  summons 
thus,  "  in  the  erent  of  a  second  application  being  made,  and  not 
succeeding,  the  costs  of  this  application  to  be  paid  by  the  railway  ; 
otherwise,  no  order  as  to  costs,"  the  Court  declined  to  review  his 
decision,  on  the  ground  that  the  costs  were  in  the  discretion  of  the 
judge  at  Chambers,  and  that  he  having  exercised  that  discretion  ■ 
the  Court  would  not  interfere  (2). 

4.  An  attachment  against  directors  of  a  railway  company  for  An  attach- 
non-compliance  with  an  injunction  granted  under  the  17  &  18  compliance 
Vict.  c.  31,  s.  3,  will  not  issue,  where  it  appears  that  steps  have  been  ^junction 
taken  by  the  company,  with  a  view  fairly  and  honestly  to  carry  f^^JS'l'^g  ^"^ 
into  effect  the  injunction,  and  a  honafide  endeavour  to  conform  to  Vict.  c.  31,  s.  3, 
the  order  of  the  Court,  and  where  apparent  departures  from  the  where  it       ' 
spirit  of  the  order,  are  explained  to  the  satisfaction  of  the  Court,  XpThate** 
although  it  appeared  that  the  reformed  scale  of  charges  for  car-  ''een  taken  by 

....  tne  company, 

riage  of  coals,  still  operated  in  some  other  respects  injuriously  to  with  a  view 
the   interests  of  the   complainants,   and  advantageously  to  the  honestfy  t» 
parties  (3).  Slh*; 

5.  By  the  Common  Law  Procedure  Act,  1860  (23  &  24  Vict,  injunction. 
c.  126)  s.  32,  it  is  enacted,  that  "  in  all  cases  in  which  a  writ  of 
mandamus  or  of  injunction  is  issued  under  the  provisions  of  '  The 
Common  Law  Procedure  Act,  1854,'  such  writ  shall,  unless  other- 
wise ordered  by  the  Court  or  a  judge,  in  addition  to  the  matter 
directed  to  be  inserted  therein,  command  the  defendant  to  pay  to 

the  plaintiff  the  costs  of  preparing,  issuing,  and  serving  such  writ, 
and  payment  of  such  costs  may  be  enforced  in  the  same  manner 
as  costs  payable  under  a  rule  of  Court  are  now  by  law  enforceable ;" 
and  sect.  33  enacts  that  "  writs  of  injunction  against  a  corporation 
may  be  enforced  either  by  attachment  against  the  directors  or 
other  officers  thereof,  as  in  the  case  of  a  mandamus,  or  by  writ  of 
sequestration  against  their  property  and  effects,  to  be  issued  in 

(1)  Qrindley  v.  Booth,  34  L.  J.  (Ex.)      EaUw.  Co.,  L.  E.  4  0.  P.  151. 

135  ;  3  H.  &  C.  369  ;  11  Jur.  (N.  S.)  (3)    Bansome  v.   Eastern    Counties 

745  ;  12  L.  T.  (N.  S.)  469.  Mailw.  Co.,  4  C.  B.  (N.  S.)  159 ;  4  Jur. 

(2)  Hfracombe    Public    Conveyance  (N.  S.)  859. 
Company  v.  London  and  South  Western 
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Pabt  IV.     sucli  form,  and  tested  and  returnable  in  like  manner  as  writs  of 

L  execution,  and  to  be  proceeded  upon  and  executed  in  like  manner 

as  writs  of  sequestration  issuing  out  of  the  Court  of  Chancery." 

6.  In  Longfield  v.  Gashman  (1),  upon  motion  and  affidavit  of  a 
plaintiff,  stating  that  unless  the  Court  granted  a  writ  of  injunction 
prayed  for,  he  would  sustain  considerable  loss  before  the  action 
could  be  tried ;  the  Court  granted  the  writ,  upon  the  terms  that 
the  plaintiff  would  speed  the  action,  and,  if  the  jury  found  for  the 
defendant,  would,  if  the  Court  so  ordered,  pay  to  the  defendant  any 
sum  which  the  jury  should  award  to  him,  as  compensation  for  the 
damages  sustained  by  reason  of  the  interference  of  the  Court,  in 
granting  the  writ. 

(1)  11  Jr.  Com.  L.  B.  App.  23  Q.  B. 


THE    END. 


INDEX 

TO 

INJUNCTIONS    IN    EQUITY. 


A. 

ABANDONMENT  OF  EIGHT, 

delay  of  twelve  years,  held  (here)  not  to  amount  to,  945. 

ABATEMENT  OF  SUIT:  /See  Dissolving  Injunctions. 

ABOBTIVB  COMPANIES  :  See  Companies. 

ABEIDGMENT  :  See  Copyeight. 

ACCOUNT  STATED  :  See  Cross  Demands. 

ACCOUNT, 

the  jurisdiction  of  Courts  of  Courts  of  Law  and  Equity  with  respect  to  com- 
plicated accounts,  how  far  concurrent,  1165  ;  Equity  will  not  refuse  its  aid 
because  a  Court  of  Law  can  completely  settle  the  whole  of  the  disputed 
accounts,  1165. 

the  equitable  jurisdiction  in  matters  of  account  is  concurrent  with  that  of 
Courts  of  Law,  and  no  precise  rule  can  be  laid  down  as  to  the  cases  in  which 
it  will  be  exercised ;  this  Court  reserving  to  itself  a  large  discretion  upon 
the  subject,  in  the  exercise  of  which  it  will  pay  due  regard  to  the  nature  of 
the  case,  484. 

this  Court  will  not  restrain  an  action  already  commenced  merely  on  the 
ground  that,  from  the  number  and  complexity  of  the  items  in  the  account, 
a  judge  3.tmsi  prius  would  urge  parties  to  refer  it,  484. 

Court  will  endeavour  to  assume  jurisdiction  in  matters  of  account,  where  it 
will  promote  substantial  justice,  488. 

where  it  is  unquestionable  that  a  Court  of  Law  can  do  as  full  justice  in  the 
case  as  a  Court  of  Equity,  Equity  will  not  interfere  to  stay  proceedings  at 
Law,  489 ;  but  if  any  doubt,  plaintiff  can  maintain  his  suit,  489. 

Common  Law  Procedure  Act,  1854,  has  not  taken  away  jurisdiction  of  the 
Court  to  restrain  actions  involving  complicated  questions  of  account,  1165. 

where  plaintiff  at  Law  gives  notice  of  intention  to  move  for  a  reference, 
semhle,  sufficient  for  Equity  to  interfere,  1165. 

the  general  rule  is,  no  injunction,  no  account,  32 ;  except  in  the  case  of 
mines,  32. 

no  account  where  waste  by  former  tenant,  and  lease  out,  or  assigned,  32. 
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ACCOUNT— continued. 

if  two  accounts  can  be  taken  at  Law,  the  blending  of  the  two  no  ground  for 
interference  of  Equity,  482,  895  ,•  but  if  claims  are  set  up  which  cannot  be 
properly  decided  at  Law,  Equity  will  restrain  an  action,  482,  895. 

no  account  in  Equity  where  debt  one  side  and  damages  other  side,  485. 

set-off,  no  account,  -where  there  would  be  no  set-off  at  Law  of  the  subject  of 
the  account,  yet  though  set-off  at  Law,  still  account  may  be  refused,  485. 

mere  matter  of  set-off,  or  other  defence  at  Law,  disentitles  to  restrain  pro- 
ceedings there,  488. 

account  signed  and  settled  leaving  halance  in  favour  of  defendant  in  Equity, 
1169. 

fraud  (here)  ground  of  relief  on  a  bill  for  an  account,  484. 

judgment  and  execution  in  ejectment  for  non-payment  of  rent,  account  at  suit 
of  tenant,  485. 

tenant  having  claim  for  unliquidated  damages  through  cutting  timber — land- 
lord bringing  ejectment  for  non-payment  of  rent — account  of  mesne  profits 
decreed,  ^BQ. 

as  between  landlord  and  tenant  if  accounts  too  complicated  to  he  taken 
at  Law,  ejectment  for  non-payment  of  rent  restrained  and  account  taken, 
486. 

solicitor  and  occasional  clerk — moneys  paid  and  received  on  both  sides,  action 
by  clerk  for  balance,  1168. 

principal  and  agent,  bare  relation  of,  does  not  entitle  principal  to  an 
account,  487,  1167. 

where  agent  neglects  to  render  accounts,  principal  is  entitled  to  an  account, 
487. 

where  accounts  between  servant  and  agent  and  principal  must  be  con- 
sidered as  settled,  question  raised  by  principal  of  dams^es  and  salary,  being 
a  legal  one,  bill  for  an  account  cannot  be  sustained,  1167. 

builder  against  employer,  account  (here)  at  suit  of,  488. 

hill  will  lie  for  an  account  hy  author  against  publisher,  where  publisher 
refuses  altogether  to  render  any  account,  1167. 

but  where  account  rendered  and  action  for  balance,  in  absence  of  fraud,  &c. 
bill  for  an  account  is  demurrable,  1167. 

mere  mutual  dealings  do  not  entitle  agent  to  an  account,  487. 

delay  no  ground  for  refusing  interference  where  Court  of  Law  cannot 
possibly  deal  with  the  matter,  482. 

where  an  action  has  commenced  to  determine  a  legal  right,  Court  will  not, 
where  the  title  to  relief  is  dependent  on  the  legal  right,  assume  as  of  course 
jurisdiction  under  25  &  26  Vict.  c.  42,  s.  1,  and  restrain  proceedings,  1168. 

action  by  specialty  creditors,  administrators,  against  party  with  whom  in- 
testate had  mutual  dealings,  without  payments,  restrained,  and  account 
ordered,  1167. 

action  not  restrained  where  bill  does  not  establish  a  case  for  an  account,  484. 
of  toller  or  agent  of  tin  mines  against  principal,  restrained  upon  a  bill 

for  an  account,  484. 
plaintiff  allowing,  to  be  determined  at  nisi  prius,  comes  too  late,  488. 

bill  for  an  account  and  injunction  to  restrain  action  after  plaintiff  had 
pleaded  an  equitable  plea  of  set-off  to  which  defendant  liled  a  replication, 
1168. 
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after  an  account  under  a  decree,  no  action  at  Law  allowed  to  overhaul  the 
account,  488,  1166,  1167. 

defendant  should  not  appear,  but  apply  for  an  attachment,  488. 

defendant  after  decree  ibr  an  account,  proceeding  against  plaintiff  in  Bank- 
ruptcy, under  1  &  2  Vict.  c.  110,  s.  8 ..  1021,  1060. 

See  OopTEiQHT ;  Coepobations,  Quasi,  Aggbbqatb  ;  Creditobs — Debtors  ; 
Dock  Companies;  Ecclesiastical  Matters;  Equitable  Pleas;  Fob- 
FBiTUEES;  Injunctions;  Jueisdiction  ;  Paetnebship;  Peisoipal  and 
Agent. 

ACCOUNTANT  :  See  Secrets  ;  Acquiescence  ;  Delay. 

ACQUIESCENCE, 

upon  interlocutory  motion    acquiescence   disentitles  to    injunction,    upon 

demurrer  it  must  be  such  as  to  disentitle  to  any  relief,  1034. 
acquiescence,  though  it  does  not  confer  a.  right  on  opposite  party,  deprives 

complainant  of  right  to  assistance  of  Equity,  580. 
party  building  mi  another's  land  with  his  knowledge  and  without  objection 

cannot  be  ousted,  574;  but  the  doctrine  not  extended  to  cases  vfhere  a 

treaty  in  negotiation  for  building,  575. 
creditor  bringing  action  on  ground  of  breach  of  covenant  to  insure  for  a  given 

amount,  restrained,  aware  of  insurance  for  less,  and  conduct  amounting  to 

acquiescence,  575. 
heir  having  acquiesced  and  acted  as  devisee  in  trust,  no  right  to  an  issue 

devisavit,  &c.,  575. 
acquiescence  for  six  years  in  bond  fraudulently  obtained  by  party  in  a  fidu- 
ciary situation,  disentitled  executor  to  restrain  proceeding  on,  576. 
nuisance,  party  acquiescing  in,  restrained  bringing  action,  576. 
devisee  (plaintiff),  copyholds,  entry,  &c.,  by  defendant  for  twenty  years,  plain- 
tiff paying  rent,  577. 
laches  (here)  by  not  filing  bill  eleven  months  after  discovery  of  breach  of 

agreement  to  deliver  coals,  577. 
delay,  in  proceedings  on  a  bill  for  an  account,  578. 

lease,  bill  in  1782,  for  execution  of,  according  to  an  agreement ;  delay  in  pro- 
ceedings— dismissed  in  1808 ;  but  specific  performance  decreed  by  House 

of  Lords,  578. 
creditors  under  a  trust  deed  forfeiting  by    laches  their  equity,  bill  by,  in 

England,  1802,  delay  in  giving  effect  to  decrees  till  1836  ..579. 
a  continual  claim,  or  mere  assertion  of  claim,  without  active  steps,  will  not 

keep  alive  a  right,  589. 
rights,  in  enforcement  of,  there  must  be  no  improper  or  unreasonable  delay 

or  laches,  589. 
delay  of  twelve  years  in  making  complaint,  held  (here),  not  to  amount  to 

acquiescence,  945. 
though  a  transaction  be  ultra  vires,  acquiescence  (here  for  six  years),  precludes 

impeaching  it,  971. 
at  the  hearing,  much  greater  degree  of  acquiescence  must  be  shewn  to  deprive 

parties  of  rights  than  sufficient  to  disentitle  to  an  interlocutory  injunction, 

1033. 
See  Awards  ;   Bbeach  of  Injunctions  ;    Colony  ;    Covenants  ;    Delay  ; 
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ACQUIESCENCE— conimwet?. 

DissoLviNCt  Injunctions  ;  Ejectment  ;  Fraud,  &c.  ;  Inteelocutoey  In- 
junctions ;  Intbeplbadeb  ;  Jueisdiction  ;  Laches  ;  Nuisance  ;  Raii^ 
WAT  Companies. 

ACTIONS  AT  LAW, 

the  Court  has  jurisdiction  to  direct  admissions  in  am  action  brought  by  the 
direction  of  the  Court,  287. 

if  motive  of  action  unjust,  though  cause  just,  Equity  takes  this  into  conside- 
ration, 381. 

plaintiff  bringing  an  action,  when  Court  has  interfered  in  aid  of  a  legal  right 
by  granting  injunction  upon  terms  of,  duty  of  Plaintiff  and  Defendant, 
1039. 

Court  wiU  restrain  an  action  where  rights  of  the  parties  thereto  are  being 
determined  in  Chancery,  1048. 

parties  to  a  contract  restrained  proceeding  at  Law,  where  Court  had  concur- 
rent jurisdiction,  and  had  assumed  such  jurisdiction  by  interfering  to  protect 
the  rights  of  the  parties,  1056. 

Equity  sometimes  aids  a  suit  at  Law,  1071 ;  cases,  1071. 

bill  to  set  aside,  on  ground  of  fraudulent  representation,  an  order  in  an  action 
at  law  made  by  consent  staying  action,  and  payment  of  money,  demur- 
rable (here),  not  alleging  ignorance  of  the  fraud  at  time  of  receipt  of  money, 
1188. 

Court  will  restrain  an  action  after  a  decree  upon  a  matter  referred,  1188. 

injunction  refused  to  stay  proceedings  in  an  action,  though  Plaintiflf  sought 
discovery,  there  having  been  delay,  1189. 

Court  will  stay  actions  to  recover  damages  for  false  imprisonment  where  par- 
ties have  been  arrested  by  irregular  process  out  of  the  Court,  1190,  1191 ; 
the  parties  ought  to  apply  to  the  Court  for  a  reference  to  settle  compensa- 
tion, or  for  liberty  to  bring  an  action,  1190,  1191. 

action  for  damages,  bill  to  restrain,  brought  by  equitable  owner  in  name 
of  legal  owner,  plaintiff  in  Equity  alleging  the  want  of  repair  in  the 
premises  was  caused  by  works  of  equitable  owner  on  adjoining  premises, 
1193. 

Court  will  stay  action  for  damages  for  an  arrest  under  an  iiTcgular  writ  of  ne 
exeat  regno,  1190. 

See  Equitable  Pleas  ;  Jiteisdiction. 

ACTOES, 

an  actor  restrained  performing  at  any  other  theatre  than  that  in  which  he  had 
agreed  to  perform,  206. 

engagement  by  manager  of  London  theatre  of  provincial  actor  (desirous  of 
appearing  in  London)  for  two  years  ;  an  engagement  on  part  of  manager  in- 
ferred (here)  to  employ  actor  a  reasonable  time,  and  he  not  to  perform  else- 
where, interlocutory  injunction  refused  to  restrain  actor  (whose  appearance 
had  been  delayed  five  months)  from  performing  at  another  theatre,  688. 

See  Restbaint  of  Trade. 

ACTS  OP  PARLIAMENT, 

rule  as  to  construing  general  words  in,  as  affecting  the  rights  of  strangers  as 
to  property  not  within  the  description  of  that  with  which  the  Act  purports 
to  deal,  44. 
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whether  an  Act  is  to  be  deemed  a  public  Act  or  merely  a  private  Act,  de- 
pends upon  the  nature  and  substance  of  the  case,  44. 

Acts  of  Parliament  for  making  railroads,  &o.,  if  carried  out  faithfully  as 
regards  landowner's  own  land,  landowner  cannot,  on  ground  of  variation  not 
injurious  to  himself,  made  with  consent  of  others,  stay  the  proceedings,  985. 

a  private  Act  does  not  repeal  a  former  private  Act  by  implication,  739. 

legislative  powers  obtained  to  keep  land,  after  institution  of  suit  for  specific 
performance,  cause  decided  as  if  Act  not  passed,  1119. 

See  Peivatb  Rights. 

ADMINISTRATION, 

an  administration  decree  in  a  Court  of  limited  jurisdiction  does  not  disentitle 
to  an  administration  in  a  Court  of  general  jurisdiction,  1066. 

but  under  circumstances  proceedings  stayed  in  latter,  1066. 

injunction  after  decree  for  administratiou,  to  obtain,  there  must  be  informa- 
tion of  the  state  of  the  assets,  1161,  1215. 

after  administration.  Court  restrains  creditor's  suit  only  when  executor  has 
given  an  account  of  assets,  and  brought  the  amount  into  Court,  1213, 1215. 

semble,  creditor  whose  suit  in  Equity  is  stayed,  as  well  as  creditor  whose  action 
is  stayed,  is  entitled  to  discovery  of  assets,  and  payment  of  amount  into 
Court,  1215. 

/See Contempt ;  County  Coubts  ;  Ceeditoes,  &o.;  Executions;  Execqtoes, 

&C. ;   JUEISDICTION. 

ADMINISTRATORS  :  See  Executoes. 

ADMIRALTY  COURT, 

no  relief  in  Equity  against  a  security  given  for  performing  the  sentence  of  a 

Court  of  Admiralty,  1019. 
See  Injunctions  to  eestbain  Peoceedinqs  ;  Inteepleader. 

ADMISSION  OP  PACTS, 

in  putting  plaintiff  to  his  action :  See  Trespass. 

ADVERTISEMENTS  :  See  Publishing,  &c. 

APPIDAVITS :  See  Discovebt  ;  Ikteepleadee  ;  Motions,  &c. 

AGENTS— AGENCY, 

town  agents  of  country  solicitor :  See  Liens. 

See  Ambassadoes  ;  Indictments  ;  Liens  ;  Pbinoipal  and  Agent  ;  Specific 
Pebfobmakoe. 

AGREEMENTS— AGREEMENTS  NOT  UNDER  SEAL, 

Court  can  in  a  proper  case  restrain  one  party  entering  into  an  agreement  with 
another  party,  inconsistent  with  a  subsisting  agreement  between  plaintiff 
and  the  former  party,  894 ;  subject  to  the  question  of  inconvenience,  894. 

though  plaintiff  is  not  clearly  entitled  to  damages,  the  Court  will  grant  relief, 
if  there  has  been  an  agreement  to  the  benefit  of  which  plaintiff  is  enti- 
tled, 74. 

an  agreement  void  at  law  as  a  lease  may  be  valid  as  an  agreement,  209. 

where  a  person  agrees  not  to  do  a  particular  act  and  gives  a  bond  to  another 
to  secure  it,  the  latter  has  a  right  at  Law  and  in'  Equity,  and  can  obtain 
relief  in  either,  but  not  in  both,  and  may  select  his,  forum,  503. 

tenant  in  occupation  under  an  agreement  not  under  seal  for  longer  period 
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AGREEMENTS— AGREEMENTS  NOT  UNDER  S^Mr—cor.tinued. 

than  three  years,  is  at  Law  tenant  from  year  to  year  only  (being  void  as  a 
lease),  yet  the  agreement  is  enforceable  ia  Equity,  555. 
such  tenant  is  entitled  as  "  adjoining  owner  "  to  be  served  with  notice  under 
Metropolitan  Building  Act,  1855,  of  works  proposed  to  be  built  by  "  build- 
ing owner,"  555  ;  the  provisions  of  the  Act  apply  equally  to  equitable  and 
legal  owners,  555  ;  an  injunction  granted  to  restrain  pulling  down  a  wall 
until,  &c.,  555,  4. 

where  there  has  been  an  agreement,  a  direct  and  positive  engagement  by 
defendant,  which  goes  to  root  of  whole  agreement,  and  defendant  and  plain- 
tiff have  both  failed  in  performing  tbeir  parts.  Court  will  restrain  defendant 
bringing  an  action  against  plaintiff  for  non-performance  until  defendant 
perform  his  part,  595. 

negative  agreement,  breach  of,  Court  will  restrain,  although,  it  cannot  enforce 
the  whole  agreement,  852. 

the  jurisdiction  to  restrain  from  an  act  defendant  is  by  contract  bound  to 
abstain  from,  what  not  confined  to,  1035  ;  when  tbe  Court  will  interfere, 
1035. 

agreements  to  withdraw  or  withhold  opposition  to  a  hill  in  Parliament  are 
not  illegal,  the  Court  will  enforce  a  contract  founded  on  such  a  considera- 
tion, 872. 

agreement  to  refer  clearly  ultra  vires,  between  two  companies.  Court  will 
restrain  proceedings  under,  975  ;  and  will  restrain  enforcing  part  of  an  agree- 
ment ultra  vires,  975. 

in  a  suit  for  injunction  to  prevent  violation  of  an  agreement,  the  persons 
alleged  to  have  made  tbe  agreement  must  be  parties,  1345. 

dismissal  of  hill  to  restrain  breaches  of  agreement,  where  no  bar  to  institu- 
tion of  fresh  suit  for  same  purpose,  1346. 

See  Abbiteations,  &o.  ;  Cboss  Bill  ;  Ejectment  (Acquiescence,  &c.)  ; 
Laches;  Pabtnebship;  Railway  Companies;  Shipping,  &c. ;  Specific 
Peefoemance  ;  Vendor  and  Pukchasee. 

AIR, 

vertical  column  of,  overhanging  a  site,  447. 

ALIENATIONS  :  See  Bills  of  Sale,  &c. 

ALLOCATUR :  See  Trusts. 

ALLOTMENTS  :  See  Mines  ;  Husband  and  Wife,  &c. 

ALMANACKS, 

bill  to  restrain  selling  with  a  colourable  title,  1032. 
See  Copybight. 

ALUM  MINES  :  See  Coal. 

ALVEUS, 

the  soil  of,  is  not  common  property  of  owners  of  opposite  sides  of  river,  19. 
rights  of  opposite  owners  in,  19. 

AMBASSADORS, 

foreign  ambassador  luho  does  not  submit  to  the  jurisdiction,  the  Courts  cannot 
make  an  order  against,  712,  1005  ;  but  Chancery  can  restrain  third  party 
handing  a  fund  to  him  the  right  to  which  is  in  dispute,  712,  1005. 
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agent  of  foreign  government  acting  under  ambassador,  no  injunction  against, 

713. 
Court  will  dismiss  foreign  ambassador  from  suit,  and  not   oblige  him  to 

plead,  &c.,  1005. 
See  JuEisDiOTiON. 

AMENDMENT, 

plaintiff  cannot  have  injunction  continued  upon  a  case  made  by,  1268. 

amendment  of  till  under  an  order  of  course,  is  a  waiver  of  notice  of  motion 
for  an  injunction  already  given,  1296  ;  and  plaintiff  must  pay  defendant's 
costs  of  the  motion,  1297 ;  to  save  notice  of  motion,  a  special  application 
for  leave  to  amend  without  prejudice  to  the  notice  should  be  made,  1297. 

after  amending  bill  for  injunction,  it  is  irregular  to  move  on  a  notice  of 
motion  given  before  the  amendment,  1297. 

leave  given  to  amend,  without  prejudice  to  a  notice  of  motion  for  injunction, 
given  before  a  demurrer  had  been  allowed,  1297. 

mere  obtaining  order  to  amend  will  not,  of  itself,  dissolve  an  injunction, 
1297  ;  unless  record  materially  altered,  1297 ;  if  party  who  obtains  the 
injunction  amends  the  record  so  as  to  make  it  impossible  for  defendant  to 
avail  himself  of  the  contingency  mentioned  in  the  order  {i.e.,  answering 
bill),  the  injunction  is  gone,  1298. 

wlien  demurrer  is  filed,  plaintiff  can,  before  it  is  argued,  obtain  an  order  of 
course  to  amend  his  bill,  1297  ;  and  the  amendment  will  not  prejudice  an 
injunction  already  obtained,  1298. 

where  answer  is  put  in  displacing  plaintiff's  equity,  and  entitling  defendant 
to  dissolve.  Court  will  not  grant  leave  to  amend  without  prejudice  to  the 
injunction,  1298,  unless  answer  state  facts  which  are  a  surprise  on  plaintiff, 
1298. 

See  Demuebbks  ;  Motions,  &c. 

ANNUITIES. 

if  annuity  not  in  arrear.  Court  will  only  declare  the  estate  liable  in  the  event 

of  its  becoming  so,  181. 
Court  (here)  refused  to  restrain  grantor  distraining  on  tenants,  though  a 

receiver,  the  order  appointing  him  being  ambiguous,  181. 
if  no  arrears,  the  Court  will  not  restrain  executors  of  grantor  of  annuity  pay- 
ing simple  contract  debts,  unless  probable  misapplication,  182. 
grantor  of  annuity  concealing  prior  incumbrances  restrained  receiving  rents, 

182. 
devisee  of  grantor  (who  had  admitted  the  grant)  restrained  proceeding  to  set 

aside  annuity  for  want  of  memorial,  183. 
surety  redeeming  annuity  after  bankruptcy  of  grantor — is  entitled  to  benefit 

of  grantee's  proof,  183. 
an  annuity  to  a  married  woman  in  consideration  of  cohabitation  is  void,  183  ; 

and  no  injunction  will  be  granted  to  restrain  actions  upon  instruments 

upon  their  face  illegal  and  void  at  Law,  and  defendant  at  law  will  be  left 

to  raise  his  defence  there,  183. 
Chancery  has  concurrent  jurisdiction  with  Common  Law  in  annuity  cases,  184, 
an  injunction  may  be  obtained  in  a  summary  way  (motion  ex  parte  here)  under 

5  Vict.  c.  5,  s.  4  to  restrain  the  payment  of  a  government  annuity,  184. 
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ANNUITIES— conimwecZ. 

suit  to  redeem  an  annuity,  decree  that  in  default  of  payment  by  plaintiff 

annuity  should  be  irredeemable,  action  by  plaintiff  to  set  aside  annuity 

deed  restrained,  1109. 
proceedings  at  Law  upon  an  annuity  for  life  of  plaintiff  restrained,  upon 

payment  of  arrears,  1109  ;  and  action  for  arrears  will  be  restrained  on  a  bill 

by  grantor  for  an  injunction  and  account  of  what  is  due,  1109. 
See  Husband  and  Wife,  &o.  ;  Pensions. 

ANSWEE, 

on  a  motion  for  a  decree — cross-examination  upon,  1295. 

tenant  for  life  (^defendant)  without  impeachment  of  waste  except  wilful  in 
pulling  down  houses,  &c.,  remainder  to  plaintiff — defendant  bound  to 
answer  interrogatories  as  to  particulars  of  trees  fdled,  &c.,  1340. 

See  Amendment  ;  Dissoltinq  Injunctions  ;  Ikjunctions. 

APPEAL, 

to  Lords,  no  jurisdiction  to  preserve  property  pending,  where  bill  is  dismissed 
and  decree  enrolled,  1044. 

the  Court  will  not  stay  its  hands  in  granting  an  injunction  because  a  decision 
at  Law  is  under  appeal,  1044 ;  unless  this  Court  doubts  its  propriety,  1044. 

delay  in  appealing  from,  the  refusal  of  a  motion  for  an  injunction  may  be  a 
bar,  1264. 

upon  appeal  from  an  order,  in  which  ex  parte  injunction  granted,  or  by  which 
it  has  been  continued,  question  whether  there  was  upon  the  application  for 
the  injunction  a  misrepresentation,  &c.,  cannot  be  taken  into  consideration, 
1269. 

an  appeal  does  not  during  its  pendency  stay  execution  of  or  proceedings  under 
the  decree,  1319  ;  a  special  application  may  be  made  for  that  pur|X)se,  1319. 

if  hill  seeking  injunction  is  dismissed  at  hearing,  ihe  jurisdiction  of  the  Court 
is  gone,  if  plaintiff  intends  to  appeal  to  the  Lords,  he  should  apply  to  have 
order  dismissing  biU  so  framed,  as  to  maintain  jurisdiction  pending  appeal, 
1320. 

the  usual  course  is  to  stay  proceedings  pending  an  appeal  only  when  the  pro- 
ceedings would  cause  irreparable  injury,  mere  inconvenience  and  annoyance 
is  not  enough,  1321 ;  terms  of  granting  the  application,  1320. 

hearing  of  the  appeal  will  be  advanced  where  irreparable  injury  may  result, 
1320. 

See  Bebach  of  Injunction  ;  Motions,  &c.  ;  Verdicts  ;  'Winding-up,  &c. 

APPLICATION  TO  PARLIAMENT 

to  obtain  remodelling  of  its  constitution,  Court  will  not  restrain,  by  joint 
stock  company  (qua  corporate  body)  incorporated  by  Acts  prescribing  its 
constitution,  &c.,  944. 
APPRENTICE, 

misuser  of  an  apprentice  (who  then  deserts  master)  is  not  a  ground  for 
coming  into  Equity,  682 ;  but  decree  by  consent  restraining  action  by 
master  on  bond  for  part  of  premium,  682. 
See  Bonds  ;  Peomissory  Notes. 
ARBITRATIONS, 

there  is  no  original  jurisdiction  in  Chancery  in  the  nature  of  a  writ  of  pro- 
hibition to  restrain  an  arbitrator  from  proceeding  lu  make  an  award,  626 ; 
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ARBITRATIONS— con<m«e£Z. 

the  only  jurisdiction  that  exists  to  stop  proceedings  is  founded  on  the  con- 
duct of  the  parties,  626. 

the  Court  will,  under  circumstances,  restrain  proceedings  in  an  arbitration,  as 
where  the  arbitration  is  a  part  execution  of  an  agreement  which  the  bill 
struck  at  root  of,  1197. 

where  there  is  a  reference  going  on,  it  is  competent  for  the  Court  to  stay  pro- 
ceedings in  a  suit  pending  the  reference,  627. 

an  agreement  to  refer  disputes  to  arbitration,  is  generally  no  objection  to  a 
suit,  528. 

where  a  submission  contains  no  agreement  to  make  it  a  rule  of  Court,  neither 
submission  nor  award  is  within  statute  of  Will.  3,  and  jurisdiction  of  Equity 
remains,  620 ;  the  jurisdiction  of  the  Court  to  set  aside  the  award  is  in 
such  a  case  unaffected,  625. 

company  enjoined  removing  plant  of  contractor  before  an  award  in  a  pending 
reference  was  made,  627. 

the  power  to  revoke  a  submission  to  arbitration,  when  there  is  no  clause  for 
making  the  submission  a  rule  of  Court,  is  not  affected  by  the  Common  Law 
Procedure  Act,  1851..  627. 

Court  will  admit  evidence  of  arbitrator  in  explanation  of  his  award,  if  mis- 
take on  his  part  as  to  subject  matter,  or  in  point  of  legal  principle,  affecting 
basis  of  award,  award  will  be  set  aside  or  referred,  1200. 

See  Agreements  ;  Awards  ;  Benefit  Building  Societies  ;  Companies  ; 
Partnership. 

ARCHITECT, 

action  by,  against  employers  for  commission — bill  suggesting  fraud  on  part  of 
plaintiff  at  Law,  and  asking  for- injunction  to  restrain  proceedings  at  Law, 
1173. 

ARMY  AGENTS :  See  Commission. 

ARREST :  See  Action. 

ASSETS  :  See  Execdtoes. 

ARTICLES :  See  Copyright. 

ATTACHMENT  :  See  Accottnt  :  Foreign  Attachment  ;  Liens,  &c. 

ATTORNEY— ATTORNEY  AND  CLIENT :  See  Solicitor- Attorney. 

AUCTION, 

mock,  in  alleged  breach  of  covenant,  injunction  against,  refused  (here),  68. 

AUCTIONEER, 

ordered  to  pay  in  deposit  money,  and  vendee  restrained  proceeding  in  action 
against,  for  deposit,  1119. 

See  Interpleader  ;  Eeceivebs,  &c.  ;  Specific  Performance  ;  Stake- 
holder ;  Vendor  and  Pubchaser. 

AUDITl  QUERELA, 

where  the  existence  of,  or  resort  to,  does  not  preclude  defendant  at  Law  from 

filing  his  bill  for  relief,  1018,  1158. 
proceedings  on  an  audita  querela  to  be  relieved  from  a  judgment  on  the 
ground  of  a  discharge  from  custody,  restrained,  1189. 
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AUTHORS— PUBLISHERS, 

the  right  and  property  of  an  author  or  composer  in  his  work  unpublished, 
entitles  author  to  withhold  it  from  knowledge  of  others,  685  ;  and  the  pub- 
lication of  a  catalogue  containing  a  description  of  such  work  will  be 
restrained,  685. 

the  right  of  an  author  of  an  article  in  a  periodical,  to  prevent  a  separate 
publication,  is  not  copyright,  682 ;  a  separate  publication  can  be  restrained 
without  entering  the  article  at  Stationers'  Hall,  682  ;  republication  of  a 
Christmas  number  of  a  periodical,  under  different  title,  &c.,  is  a  "  separate 
publication  "  of  an  article  in  it,  which  author  can  restrain,  683. 

■partnership  of  a  weekly  periodical,  upon  dissolution  of,  one  partner  (also 
editor)  not  justified  in  advertising  the  publication  would  be  discontinued ; 
the  right  to  use  the  name  is  part  of  the  partnership  assets,  and  must  be 
sold  for  benefit  of  all  partners,  683 ;  what,  in  such  a  case,  the  Court  will 
not  restrain,  683. 

agreement  between  author  and  publisher,  for  publication  of  a  work  at  pub- 
lisher's expense  and  risk — deduction  of  expenses  from  produce  of  sale,  &c. ; 
what  such  an  agreement  is,  and  rights  of  each  under,  683. 

"  edition,"  meaning  of  (here),  683. 

agreement  between  proprietor  of  a  weekly  periodical  and  an  author  for 
writing  two  tales,  extending  over  one  year,  at  £10  per  week  for  each 
number,  author  abruptly  concluding  tale,  rights  of  proprietor,  684. 

newspaper  under  name  of  "  True  Britannia,"  in  imitation,  &c.  of  the 
"  Britannia "  incorporated  with  and  under  title  of  "  John  Bull  and 
Britannia,"  publication,  &c.,  restrained,  685. 

an  agreement  by  publisher  not  to  publish  a  magazine  of  a  particular  descrip- 
tion, is  like  an  agreement  of  proprietor  of  a  particular  article  of  trade  not 
to  deal  with  that  article  again,  687  ;  restraining  carrying  on  magazine,  &c. 
687. 

See  Account  ;  Copyeight. 

AVERAGE  :  See  Shipping,  &c. 

AWARDS, 

award  (here)  if  revoked  at  Law,  not  so  in  Equity,  549. 

of  arhitrator  finding  a  damage  hy  a  nuisance  is  to  be  treated  as  a  verdict 

establishing  a  legal  right,  and  entitles  to  an  injunction,  621. 
Inclosure  Commissioners  proceeding  to  make  their  final  award,  injunction  to 

restrain  them,  refused,  62 1 . 
bill  for  rectification  of  award  of  Inclosure  Commissioners,  no  relief,  621. 
bill  to  restrain  enforcing,  &c.,  an  awai'd  made  by  order  of  reference  of  Court, 

no  reUef,  621. 
bill  to  set  aside  an  award,  where  one  of  terns  of  agreement   to  refer  was  that 

the  suhminsion  might  he  made  a  rule  of  Court  at  Law — at  option  of  either 

party — injunction  refused,  622. 
so  where  fraud,  &c.  of  arhitrator  set  up,  622. 

on  an  action  being  referred  at  nisi prius.  Equity  has  no  jurisdiction  to  inter- 
fere with  the  certificate  of  the  referee,  &o.,  622. 
where  award  is  made  after  revocation  of  suhmission  by  plaintiff,  defendants 

not  restrained  acting  on  the  award  unless  good  grounds  for  revoking  award, 

023. 
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AWARDS — continued. 

if  there  are  objections  to  an  award  which  are  cognisable  by  a  Court  of  Law, 

this  Court  will  not  interfere,  623. 
award  in  pursuance  of  agreement  made  a  rule  of  Court  in  the  cause,  set 

aside,  where  not  on  a  matter  referred,  and  arbitrators  refused  to  arbitrate 

on  matters  referred  to,  623. 
where,  by  consent,  an  order  has  been  made  in  Chancery  to  refer  to  arbitra- 
tion, no  other  Court  has  jurisdiction  over  the  award,  624. 
award  ly  an  engineer  of  a  company  set  aside  (here)  at  suit  of  contractors,  628. 
this  Court  has  no  jurisdiction  to  set  aside  an  award  made  under  a  reference  of 

an  action,  1197. 
where  authority  to  make  an  award  has  been  conferred  upon  Commissioners  by 

an  Act,  this  Court  has  no  jurisdiction,  by  way  of  appeal,  to  s^t  it  aside, 

1198. 
delay  (here)  disentitled  to  award,  620. 
delay,  and  what  amounts  to  aci^uiescence,  preclude  contesting  an  award, 

1200. 
a  parol  submission  is  not  within  the  statute  of  Wm.  &  Mary  (9  &  10,  c.  15), 

and  either  party  may  recede  until  submission  is  made  a  rule  of  Court,  624. 
staying  proceedings  by  lessors  in  suit;  motion  by  lessees  (who  had  appointed 

arbitrators,  &c.)  under  Common  Law  Procedure  Act  (17  &  18  Vict.  c.  125, 

s.  11),  refused  (here),  625. 
where  part  of  an  award  is  extra  vires,  and  severable,  the  Court  rejects  that 

part  and  upholds  the  rest,  1200. 
See  Arbitrations  ;   Benefit  Building  Societies  ;   Bills  op  Sale,  &c.  ; 

Breach  of  Injunction  ;    Gas  Companies  ;   Injunctions  against  Pro- 
ceedings AT  Law. 

B. 

BANK  OP  ENGLAND, 

Bank  of  England  having  heard  of  bill,  refusing  to  permit  transfer  of  stock, 
bills  to  obtain  transfer,  959,  960. 

injunction  in  administration  suit  to  restrain  transfer  of  stock,  dissolved 
(here)  upon  petition,  960. 

Bank  of  England  ordered  to  erase  fictitious  name  in  which  money  had  been 
invested  by  bankrupt,  and  insert  bankrupt's  name,  961. 

Bank  of  England,  making,  parties  to  a  bill  to  restrain  transfer  of  stock,  96. 

Bank  of  England  is  not  to  look  beyond  the  legal  title  to  the  trusts  of  a  will, 
962 ;  it  cannot  refuse  to  permit  an  executor  to  transfer  stock,  though  spe- 
cifically bequeathed,  1233. 

distringas  from  stock  belonging  to  a  partnership  firm  by  surviving  partner, 
motion  to  remove,  refused,  962  ;  no  interference  to  compel  transfer  of 
money,  on  bill,  by  representative  of  deceased  partner  against  surviving 
partners,  962. 

5  Vict.  c.  5,  ss.  4, 5,restraining  orders  and  distringases  under,  cases  on ,  962-964. 

granting  injunctions  to  restrain  transfer  of  stock,  course  of  Court  on,  964. 

See  Banking  Companies. 

BANKERS :  See  Corporations,  Quasi,  Aggregate  ;  Guardian   and  Ward 
Liens,  &c.  ;  Promissory  Notes  ;  Set-off. 
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BANKING  COMPANIES, 

dividend,  declaration  of,  gives  shareholders  legal  right  to  payment,  injunction 
to  restrain  payment  refused  as  to  declared,  granted  as  to  future  dividends 
in  a  banking  company,  954. 

directors  of  hanking  company  not  allowed  (here),  to  set  up  vrant  of  ohserv- 
ance  of  formaUties  to  fix  defendant  as  a  continuing  shareholder,  and 
transfer  of  shares  supported  (here)  though  invalid  at  Law,  954. 

creditor  of  joint  stock  banking  company  suing  company,  obtaining  judg- 
ment, issuing  scire  facias  against  defendant,  955,  956. 

where  transfer  of  shares  (in  bank  here)  is  subject  to  approval  of  directors, 
right  of  approval  must  be  exercised  reasonably,  956. 

shares,  bill  to  compel  joint  stock  banking  company  to  purchase,  bank  re- 
fusing to  consent  to  transfer,  956. 

name  of  shareholder,  return  to  Stamp  Office  under  7  &  8  Vict.  c.  113,  injunc- 
tion to  restrain  refused  (here),  957. 

bank  indorsee  of  bills  of  exchange,  grantors  of  letters  of  credit  bound  (here) 
to  accept  the  bills,  957  ;  londfide  holder  of  hill  dravm  under  an  open  letter 
of  credit,  taken  on  faith  of  such  letter,  action  against  grantor  of  bill  in  case 
of  refusal  to  accept,  957. 

shares  in  a  bank,  sold  through  hroTcer,  bought  by  dealer,  giving  on  name-day 
name  of  infant  as  purchaser,  seller's  name  restored  to  register,  seller  com- 
pelled to  pay  calls,  action  against  dealer  to  recover  amount,  no  injunction 
to  restrain  action,  958. 

sale  or  conveyance,  under  powers,  of  shares  in  a  bank,  enjoined  (here) 
950. 

so  sale  or  conveyance  by  bank  against  will  of  insolvent  stockholder,  for  a  debt 
really  due  to  a  director,  enjoined  and  set  aside  as  fraudulent,  959. 

bill  by  stockholder  of  bank  against  president  and  directors,  to  compel  re- 
transfer  of  shares,  corporation  should  be  made  a  party,  959. 

a  joint  stock  bank  in  London  restrained  accepting  bills  if  payable  at  less 
than  six  months,  being  a  violation  of  exclusive  privileges  of  Bank  of 
England,  961. 

See  Paktnbrs. 

BANKS, 

Court  will  restrain,  from  violating  provisions  of  a  statute  or  charter,  748. 
See  Interpleadee  ;  Disooveey. 

BANKRUPT  :  See  Bank  or  England  ;  Bills  of  Exchange  ;  Waste  (Tenant 
FOE  Life). 

BA  NKRUPTCY— INSOLVENCT, 

this  Court  could  and  can  interfere  in  special  cases,  540. 

lanhruptcy  superseded,  bill  by  assignees  to  restrain  bankrupt  getting  the 

property  into  his  hands,  533. 
bill  by  true  owner  to  restrain  sale  of  goods,  534. 
reputed  oumership,  doctrine  of,  not  affected  by  Registration  of  Bills  of  Sale 

Act,  535. 
Mortgage  (here)  not  an  act  of  bankruptcy,  536. 
actions  brought  for  dividends  restrained,  1179. 
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BANKRUPTCY— INSOLVENCY— coraimwet?. 

assignees,  injunction  to  restrain  payment  of  dividends  hy,  refused,  537. 

proceedings  upon  a  verdict  obtained  through  neglect  of  defendant  to  produce 
his  certificate,  not  restrained,  1178. 

hanJcrupt  restrained  prosecuting  an  action  intending  indirectly  to  dispute  the 
commission,  537. 

action  by  bankrupt  against  assignees  restrained,  on  ground  of  long  acquies- 
cence, 1178. 

Court  of  Bankruptcy  under  the  old  Bankruptcy  laws,  could  grant  injunc- 
tions against  bankrupts  to  restrain  ejectment,  actions  to  upset  commission, 
actions  against  purchasers  under  commission,  and  any  action  in  any  Court, 
1178, 1179;  and  to  restrain  action  by  assignees,  1179,  534,  540. 

power  to  grant  injunctions  under  Bankruptcy  Act,  1869 ..  534,  540. 

commission  not  proceeded  with  intended  (bankrupts)  not  restrained  suing  for 
money  at  their  bankers,  538. 

separate  commission  overreaching  an  attachment  in  Lord  Mayor's  Court,  in- 
junction against  proceeding  under  a  foreign  attachment  by  a  joint  creditor, 
1060. 

proceedings  to  make  a  party  lanhrupt  —  this  Court  has  jurisdiction  to 
restrain,  upon  equitable  grounds,  543. 

wife,  transfer  of  English  stock  of,  restrained  (here),  537. 

furniture  of  husband  settled  on  wife,  in  order  and  disposition  (here) 
of  husband,  545. 

specific  performance  of  contract  hy  ianJcrupt,  bankrupt  cannot  be  joined  with 
assignees,  in  bill  for,  538  ;  so  for  discovery,  538. 

assignees  of  a  bankrupt.  Court  has  jurisdiction  to  grant  injunction  at  suit  of, 
to  restrain  obligee  under  a  heritable  bond,  executed  by  bankrupt  before 
bankruptcy,  from  proceeding  in  Scotland  to  obtain  payment  out  of  real 
estate  there,  1056  ;  where  it  will  not  exercise  that  jurisdiction,  1056. 

cestui  que  trust,  at  suit  of,  Court  will  not  restrain  assignees  from  distributing 
bankrupt's  estate,  but  will  decide  title  to  any  specific  portion  where  plain- 
tiff claims  it,  540. 

Court  interferes  where  illegal  purpose  of  trust  fails,  and  assignee  with  notice 
of  a  trust  to  defeat  creditors,  directed  to  reassign,  546. 

deed  alleged  to  ie  fraudulent  as  against  creditors.  Court  will  restrain  by  in- 
terlocutory injunction  alienation  of  property  conveyed  by,  546. 

object  of  bankrupt  laws  is  to  secure  an  equal  distribution,  1131  ;  secret  bar- 
gain between  bankrupt  and  creditor  set  aside,  on  grounds  of  public  policy, 
1131 ;  action  on  bill  of  exchange  given  by  bankrupt  to  one  of  his  creditors 
to  obtain  their  consent,  restrained,  1131. 

creditors'  deed,  administration  of  trusts  of,  under  Bankruptcy  Act,  1861, 
belongs  to  bankruptcy,  and  this  Court  will  not,  in  ordinary  circumstances, 
entertain  a  suit  for  the  administration  of  the  trusts  of  such  a  deed,  543 ;  but 
it  can  appoint  a  receiver  to  prevent  irreparable  mischief  for  breach  of  cove- 
nant, 544  ;  its  jurisdiction  is  not  excluded,  544 ;  but  not  exercised,  except 
where  Court  of  Bankruptcy  unable  to  give  adequate  relief,  544. 

Bankruptcy  Act,  1869,  s.  192,  deed  under  :  Bee  Sueety. 

Insolvency, 
imder  old  law  of.  Chancery  no  jurisdiction  to  restrain  assignee  in,  from  sell- 
ing property  of  insolvent,  534. 
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BANKRUPTCY— INSOLVENCY— con«j«Med 

compromise  between  widmu  of  insolvent  and  assignees,  Court  refused  to  restrain, 

at  suit  of  creditors,  541. 
if  Insolvent  Court  had  jurisdiction  this  Court  would  not  interfere,  542. 
specific  performance  o(  an  agreement  for  lease  to  plaintiff;  ^Zea,  defendant 

since  hill  had  tahen  benefit  of  an  Insolvent  Act,  543. 
See  Bonds  ;  Dissolvino  Injunctions  ;  Inspbctobship,  Deed  or ;  Leases  ; 

Paktnbeship  ;  Account  ;  Sbttino  down  Cause. 

BANKRUPTCY  COURT, 

messenger  of,  was,  under  s.  213  of  Bankruptcy  Act,  1849,  the  officer  of  the 

official  assignee,  who  was  responsible  for  his  conduct,  534. 
messenger  taking  possession,  &o.,  official  assignee  restrained  selling,  &c.,  535. 

BARRISTER— COUNSEL, 

a  barrister,  adviser  to  a  party,  will  not  be  allowed  to  buy  up  an  outstand- 
ing controverted  claim,  though  the  relation  has  ceased,  691. 

counsel  will  be  restrained  divulging  secrets  of  a  former  client,  691. 

Court  will  not  interfere  on  questions  of  retainer  where  usual  means  of  secur- 
ing counsel  not  taken,  691. 

counsel  will  not  be  suffered  to  maintain  action  for  fees,  691. 

it  is  no  defence  to  party  violating  injunction,  that  he  acted  with  advice  of 
counsel,  691. 

BENEFIT  BUILDING  SOCIETIES, 

in  any  proceeding  at  Law  or  in  Equity  respecting,  the  primary  consideration 
is,  that  the  legislature  has  provided  a  cheap  and  summary  remedy  by  arbi- 
tration, 1199  ;  the  object  of  these  societies  stated,  1199  ;  power  of  arbi- 
trator to  fix  a  time  for  the  payment  of  the  amount  payable  to  a  withdraw- 
ing member,  1199 ;  a  Court  of  Equity  has  no  jurisdiction  to  alter  the 
award,  unless  there  is  error  upon  the  face,  or  it  is  shown  to  have  been  cor- 
ruptly obtained,  1200. 

BILL, 

equity  has  jurisdiction  to  restrain  a  party  from  petitioning  Parliament  against, 
where  the  right  depends  upon  his  private  interest,  988. 

BILLS  OP  EXCHANGE, 

Court  relieves  against  bills  of  exchange  gained  by  fraud,  or  upon  fictitious 

consideration,  or  ex  turpi  causa,  or  for  bubble  mines,  or  illegal  assurances, 

368,  372. 
acceptance  of  accommodation  bills  soon  after  age,  induced  by  superior  officer, 

renewal  of  bills  in  consideration  of  a  promissory  note,  proceedings  at  Law 

on  note  restrained,  1130. 
so  against  bills  given  without  consideration  indorsed  to  holder  as  a  trustee, 

369  ;  or  for  gambling  debts,  369,  372,  1130. 
innocent  holder,  accommodation  acceptor,  fraud  in  payee,  372. 
fraud  practised  on  acceptor  is  no  defence  against  indorsee  for  value  without 

notice  of  the  fraud  (here  bills  of  lading  forged  by  drawer),  1128. 
if  right  clear,  immediate  delivery  of  hill  ordered,  369. 
bill  accepted  by  aged  captain  in  navy  in  favour  of  a  dentist,  (liere)  ordered  to 

be  delivered  up,  1135. 
holder  of  a  negotiable  instrument  is  bound  (unless  a  derivative  indorsee  for 
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value  during  currency  of  bill  or  note)  to  shew  maker  received  value  for  it, 
1138. 
bill  discounter  only  allowed  (here)  money  advanced,  and  £5  per  cent,  upon 
.  hills  from  young  man  at  college,  363. 
negotiation  of  bill  of  exchange  restrained  by  holder  with  notice  that  it  had 

been  improperly  accepted  by  a  partner  of  plaintiff,  365. 
negotiation  of  bill  of  exchange  for  goods  not  delivered,  restrained,  366. 
bill  to  secure  procuration  money  for  a  commission  is  void,  and  Court  inter- 
feres even  after  money  in  sheriff's  hands,  366. 
negotiation  of  bill  for  marriage  brocage  restrained,  366. 
negotiation  of  bills  void  in  their  creation,  restrained,  366. 
when  Equity  will  interfere,  if  a  party  has  wrongfully  obtained  possession  of  a 

bill  of  exchange,  366  ;  when  Equity  will  not,  366. 
overdue  bill  or  note  indorsed  after  action,  indorsee  with  notice  of  action  has 

no  right  of  action,  367. 
action  by  holder  of  long  overdue  acceptance,  for  which  only  a  nominal  sum 

given,  restrained,  1128. 
indorsees  of  bills  as  a  security  for  floating  balance  between  them  and  drawer, 

with  notice  the  acceptance  is  for  drawer,  giving  time  to  principal  debtor, 

releases  surety,  1133  ;  acceptor  may  institute  a  suit  to  restrain  proceedings 

in  an  action  by  holders,  1133. 
bill  given  for  purchase  of  part  of  homeward  cargo,  assignees  of  ship,  &c., 

entitled  to  retain,  367. 
acceptor  of  bill  who  bad  paid  indorsee,  without  procuring  bill  to  be  delivered 

up,  entitled  to  relief  against  such  indorsee  and  subsequent  indorsee,  367. 
after  action  and  judgment  recovered,  delivery  up  of  bill  or  bond  not  decreed, 

semb.  368. 
indorsee  of  a  bill  of  exchange  which  has  been  lost,  has  a  remedy  against  the 

acceptor  by  a  bill  in  Equity,  368 ;  not  necessary  to  make  drawer  a  party, 

368. 
Court  will  restrain  until  answer,  &c.,  execution  upon  a  judgment  upon  a  bill 

impeached  for  fraud,  and  alleging  notice  in  the  indorsee,  369. 
no  relief  against  a  bill  negotiated  before  notice  of  failure  of  consideration  given 

as  the  price  of  a  guaranteed  article  (which  turned  out  worthless),  370. 
bill  for  cancellation  of  bills  and  to  restrain  parting  with,  &c.,  bills,  and  an 

action  for  breach  of  contract — suit  and  action  not  for  same  matter,  order 

to  elect  discharged,  370. 
bills  of  exchange — memoranda  attached  to,  as  to  bills  of  lading — no  represen- 
tation (here)  as  to  genuineness  of  bills  of  lading,  370. 
no  specific  appropriation  (here)  of  funds  in  one  bank  in  hands  of  another 

bank  to  meet  a  bill,  371. 
note  absolute  inform,  but  contingent  in  fact  relieved  against,  371. 
transfer  of  negotiable  securities  restrained  where  irretrievable  loss  would 

follow,  371. 
negotiation  of  securities  under  a  void  contract,  restrained,  371. 
mistake,  bill  intended  to  be  drawn  by  defendant  and  given  to  plaintiff  in 

renewal  of  a  former  bill,  but  by  mistake  name  of  plaintiff  appeared  as 

drawer,  action  on  bill  by  defendant — suit  by  plaintiff  to  rectify  the  bill, 

demurrer  overruled,  1137. 
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transactions  (here)  not  amounting  to  a  payment  of  bills,  nor  to  a  giving  of  time 
to  principal  debtor,  1137. 

proceedings  at  Law  restrained  on  a  bill  of  exchange  given  on  a  laryain  to 
obtain  a  larger  dividend  than  other  creditors,  on  bill  by  bankrupt  against  a 
creditor,  3G4. 

bill  to  have  bills  of  exchange  in  possession  of  a  party  in  England  by  virtue 
of  a  commission  issuing  out  of  an  American  Court — to  be  brought  into 
Court,  and  to  restrain  negotiation  thereof — no  precedent  for  such  a  juris- 
diction, 1051. 

action  against  country  bankers,  who  had  received  and  applied  to  their  own 
use  the  money  on  a  second  acceptance  of  a  third  party  given  them  to 
secure  a  first  acceptance  by  the  customer  of  the  bank,  1129. 

action  by  London  banker  suing  on  behalf  of  a  Liverpool  firm  whose  agent  at 
B.  had  been  directed  by  acceptor  to  send  cotton  and  draw  a  bill  on  him  for 
the  amount,  restrained  (here),  1129  ;  in  circumstances  substantially  similar 
action  by  cotton  brokers  restrained,  1129. 

action  on  bill  not  restrained  merely  because  there  may  be  a  right  of  counter- 
action for  damages  in  respect  of  the  subject  matter  forming  consideration 
of  bill,  1130. 

hill  hy  one  partner  to  another,  alleged  set-off  in  respect  of  plaintiff's  interest 
in  partnership  effects,  &c.,  proceedings  at  Law  not  restrained,  1130. 

action  by  solicitor,  indorsee  of  two  bills  suing  one  of  drawers  for  the  entire 
sum  where  an  agreement  had  been  made  that  each  of  the  two  drawers 
should  be  only  liable  for  a  specific  portion  of  the  sum,  where  the  agreement 
drawn  by  the  solicitor  did  not  contain  any  limitation,  restrained,  1131. 

bill  alleging  promissory  note  and  bills  given  and  accepted  for  accommodation 
of  A. — found  uncancelled  after  payment  and  placed  in  hands  of  holder, 
with  notice  that  they  had  been  obtained  without  sanction  of  A.,  and  with- 
out consideration,  1134. 

injunction  against  negotiation  of  note  does  not  destroy  its  negotiability,  1138. 

acceptance  of  bills  as  surety — bills  dishonoured — creditor  drawing  accommo- 
dation bills  on  debtor  without  knowledge  of  surety — action  against  surety 
on  original  bills — execution  stayed,  1160. 

bill  of  exchange  and  I.  0.  U.,  difierenoe  between,  1203,  1204. 

holder  of  bill  drawn  in  France  on  a  French  stamp,  may  recover  in  an  English 
Court,  though  failing  to  do  so  in  France,  from  not  being  in  form  required 
by  French  code,  1204. 

See  Banking  Companies  ;  Bankruptcy  ;  Companies  ;  Discovebt  ;  Execu- 
TOKS,  &c. ;    Gaming,    &o.  ;    Husband  and  ^YIFE ;   Judgments  ;   Lord 
Mayor's  Court  ;   Partnership  ;    Principal  and  Agent  ;   Promissory 
Notes  ;  Shipping,  &o.  ;  Trusts. 
BILLS  OF  PEACE, 

by  the  general  rule  no  bill  of  peace  before  right  at  Law  established,  120. 

foundation  for  a  bill  of  peace,  1317  ;  where  necessary  to  quiet  the  rights  after 

repeated  ejectments,  1317. 
See  Custom. 

BILLS  OF  SALE— SALES— ALIENATIOxXS— MORTGAGES. 

where  no  trust  and  a  remedy  at  Law,  Equity  will  not  interfere  by  injunction 
to  restrain  sale  of  plaintiff's  goods  on  (here)  father's  lands,  547. 


INDEX  TO  INJUNCTIONS  IN  EQUITY.  1391 

BILLS  OF  SALE— SALES— ALIENATIONS— MORTGAGES— coreimaed. 
tea-warrants  as  a  security — bill  to  redeem  the  property  in  pledge — no  equity 

(here)  to  restrain  holder  from  proceeding  to  sale,  548. 
right  in  a  subject  (here  a  secret  medicine  or  syrup),  no  exclusive,  not  protected 

by  patent,  to  prevent  a  sale  by  another  under  same  title,  that  other  not 

assuming  name  and  character  of  plaintiff,  548. 
power  of  sale  to  secure  a  balance  to  be  ascertained  by  an  arbitrator,  injunction 

(here)  refused  to  restrain  service,  549 ;  the  award  if  revoked  at  Law,  yet 

(here)  not  in  Equity,  549. 
mortgagee  of  lease,  distraining  furniture,  &c. — attornment  clause  in  mortgage 

deed — power  of  distress,  what  intended  (here)  to  secure,  551. 
non-existing  property  to  be  acquired  at  a  future  time  is  assignable  in  Equity, 

549 ;  equitable  mortgagees  of  such  property  have  a  priority  over  a  judg- 
ment creditor,  549. 
mortgage  upon  the  capital  stock  of  a  corporation :  See  Moetgages. 
See  Awards  ;  Judgments  ;  Medicines  ;  Mobtgages  ;  Tbusts. 

BISHOP :  See  Ecclesiastical  Matters,  &c.  ;  Waste. 

BOARD  OP  GUARDIANS  OP  POOR  :  See  Ooeporations  Aggregate. 

.BOARD  OP  HEALTH 

restrained  allowing  sewage  to  flow  into  a  river — not  stopping  it  a  contempt — 
and  not  excused  because  carrying  out  duties  imposed  by  an  Act — seques- 
tration granted  if  there  was  property  upon  which  it  would  operate,  121. 

restrained  draining  town  sewage  into  a  stream — a  feeder  of  a  canal,  128. 

BOG :  See  Railway  Companies  ;  Support. 

BONDS, 

to  secure  purchaser  against  claims  enforced  (here),  372. 

bond,  breach  of,  by  husband,  to  pay  premiums  of  policy  to  secure  wife,  &c.,  a 
sum  of  money — action  upon  restrained  (here)  1143. 

bond  entered  into  as  surety,  creditor  afterwards  taiking  from  principal  debtor 
a  promissory  note  for  the  amount,  1143. 

bond  in  which  plaintiff  joined  as  surety,  misrepresentation  by  obligee,  and 
deviation  with  concurrence  of  principal  from  terms  of  contract  on  which 
bond  founded,  1148. 

bond  assigned  by  surety  after  debt  paid  by  surety  with  principal's  money, 
proceedings  on,  restrained,  1148. 

post-obit  bonds,  relieved  against,  by  young  man,  &c.,  375 ;  by  a  man  of  in- 
temperate habits,  375  ;  by  a  man  of  thirty  upon  surviving  one  of  seventy- 
eight,  with  confirmation,  385 ;  by  one  twenty-four  upon  surviving  one 
seventy. 

assignee  of  bond  to  secure  antecedent  debt  without  notice  of  fraud  by 
assignor,  373. 

lien  on  bond  for  general  balance  of  account  none  (here),  374. 

transferable  bonds  deposited  as  security  for  loan — obtained  back  by  owner, 
374. 

bonds  for  silks  to  raise  money  relieved  against,  375. 

bonds  not  to  demand  wages  until  ship  returned,  unjust  and  void,  376. 

bond  upon  creating  tenancy  in  tail  not  to  commit  waste,  not  binding,  377. 

bond  not  to  suffer  mother  to  come  into  son's  house — cancelled,  377. 
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bond  in  consideration  of  assisting  in  an  elopement,  &c.,  void,  377. 
bond  in  consideration  of  having  used  influence  over  another's  estate,  deliv- 
ered up,  377. 
bond  in  fraud  of  marriage  agreement,  set  aside,  378. 

bond  for  procuring  admittance  as  purser  in  royal  navy  relieved  against,  378. 
bond  for  procuring  an  of&ce  from  Commissioners  of  Excise  relieved  against, 

378. 
bond  to  trustee  reciting  obligor  was  appointed  to  an  office,  1144. 
bonds  against  marriage,  delivered  up,  379. 

bond  by  tenant  in  tail,  taking  other  lands  in  lieu — infant  heir,  380. 
bond  not  to  commit  trespass,  relieved  against,  380. 

bond  to  secure  provision  for  a  woman  and  children  after  cohabitation,  good,  381. 
voluntary  bond  to  prostitute  after  keeping  her,  not  relieved  against,  contra  if 

given  before  cohabitation,  382. 
bond  for  apprentice's  fidelity,  382. 
bond  for  money  lost  at  billiards,  void,  383 ;  but  not  relieved  against  as 

against  assignee  with  privity  of  obligor,  and  assurance  bond  valid,  383. 
bond  for  money  won  at  play  relieved  against,  383  ;  so  in  favour  of  a  surety 

on  a  gambling  transaction,  1143. 
bond-debt,  executor  desired  by  testator  not  to  enforce  a,  383. 
except  in  some  cases,  no  more  than  the  penalty  recovered,  384 ;   cases  as  be- 
tween vendor  and  vendee,  captain  and  mate,  384. 
to  secure  collateral  object,  384  ;  where  party  will  perform  the  act,  384 ;  upon 

agreement  not  to  do  an  act,  385 ;  upon  plea  of  solvit  ad  diem  where  fraud 

and  want  of  consideration,  385. 
bottomry  bond  to  perform  a  voyage,  385. 
bond  obtained  by  undue  parental  influence,  386. 

bond  for  a  sum  and  covenant  not  to  enforce  bond,  bankruptcy  of  obligor,  386. 
bond  for  resignation,  386,  387. 

opportunities  of  raising  objection  to  a  bond,  omission  of,  388. 
bond  to  landlord  of  hotel  by  lodger,  receipts  and  payment  on  both  sides,  &c., 

388. 
weakness  short  of  legal  incapacity,  almost  always  principal  ingredient,  where 

bonds  set  aside  on  ground  of  fraud,  376. 
bond  to  enable  obligee  to  raise  money  passes  to  assignee  for  value,  subject 

to  subsisting  equities  in  favour  of  obligor,  unless  upon  its  face  negotiable, 

388. 
practice  of  Court  of  Common  Law  compelling  plaintiff  on  a  bond  not  to  take 

out  execution  beyond  his  debts,  did  not  oust  jurisdiction  of  this  Court  in 

awarding  an  injunction,  1060. 
bond,  with   indorsement  without   consideration   of  forgiving  a  portion  of 

amount,  action  for  whole  not  restrained,  1144. 
joint  action  on  a  joint  and  several  bond,  against  two  obligors,  one  of  whom 

pleaded  his  bankruptcy— the  other  obligor  unable  to  set  off  a  separate  debt 

from  obligee  to  himself,  1144. 
although  there  be  a  breach  of  condition,  upon  a  bond  conditioned  for  receipt 

of  money,  if  nothing  due,  proceedings  restrained,  1144. 
bund  for  performance  of  covenants  to  build  a  bridge,  sum  agreed  upon  paid, 

action  on  bond  restrained,  and  issue  quuidum  damnijictitns  issued  1145. 
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satisfied  hand,  proceedings  on,  at  Law,  restrained,  1145. 

hand  to  make  a  jointure  for  a  consideration  not  paid,  relieved  against,  1145. 

bond  creditor  concurring  in  resolution  for  composition  to  be  secured  by  notes, 
execution  in  an  action  on  this  bond  restrained  beyond  term  of  Compo- 
sition, 148. 

bond  creditor  taking  interest  on  his  debt  by  anticipation,  prior  to  abolition  of 
usury  laws,  proceedings  at  Law  restrained,  1145. 

bond  deposited  and  assigned  in  part  payment  of  purchase-money — purchase 
going  off — depositee  depositing  same  to  secure  debt — creditor  no  notice, 
1146. 

bond  to  secure  payment  of  a  sum  of  money,  owner  of,  declaring  to  obligor — 
about  to  maiTy — that  she  would  never  enforce  it — no  injunction  to  restrain 
action  on,  1146. 

bonds  delivered  as  escrows,  plea  of,  1148. 

action  on  first  bond  restrained,  where  a  second  given  on  understanding  first 
to  be  cancelled,  1149. 

release  of  one  of  joint  obligors  is  a  release  of  both,  1222. 

See  AeEEBMBNTS  ;  Bills  of  Exchange  ;  Breach  op  Injunction;  Chose  in 
Action  ;  Counsel  ;  Creditoe — Debtob  ;  Discovebt  ;  Ecclesiastical 
Matters,  &c.  ;  G-aming  Teansactions  ;  Husband  and  Wife  ;  Insue- 
ANCB  Companies  ;  Liens,  &o.  ;  Mistake  ;  Penalty  ;  Peincipal  and 
Agent  ;  Peincipal  and  Sueett  ;  Promissoet  Notes  ;  Public  Polict  ; 
Set-off  ;  Settlements  ;  Solicitor,  &c.  ;  Sueett  ;  Vendor  and  Pue- 
chasee. 

BONDHOLDERS, 

unsatisfied  bondholder  restrained  (here)  prooepding  at  Law  to  recover  a  part 
of  a  sum  deposited  in  trust  for  an  unascertained  class  of  bondholders,  1177. 

the  trustees  cannot  be  called  upon  at  their  own  risk  to  ascertain  who  is  in- 
cluded iu  the  class,  1177. 

BOOKS 

of  a  company :  See  Companies. 

BOTTOMRY  BONDS, 

Court  has  jurisdiction  to  restrain  proceeding  in  Admiralty  Courts  on,  416. 
a  bottomry  bond  cannot  be  supported,  if  master  had  other  resources,  417. 
See  Admiralty  Court,  restraining  Proceedings  in  ;  Bonds. 

BREACH  OP  INJUNCTION, 

an  injunction  operates  from  date  of  order,  1321 ;  where  notice  of  order  served 
with  explanation,  a  violation  is  a  breach,  1322, 1313  ;  but  there  must  be  no 
delay  in  getting  the  order  drawn  up,  1322,  1325  ;  a  party  having  notice  of 
an  order  is  bound  by  it  from  time  pronounced,  1322  ;  if  defendant  or  his 
attorney  is  present  when  order  pronounced,  a  violation  is  a  breach,  1324; 
so  if  defendant  purposely  gets  away  before  order  pronounced,  1324. 

if  a  party  by  himself  or  his  attorney  has  notice  of  injunction,  though  not 
reyular  notice,  it  is  a  breach  to  disobey,  1325  ;  but  there  must  he  no  delay 
in  drawing  up  order,  1325 ;  where  four  months'  delay  in  drawing  up 
order,  &c.,  motion  to  commit  for  breach,  though  there  was  a  contempt — 
refused  with  costs,  1325. 

presence  of  defendant's  counsel  in  Court  without  instructions  when  interim 

4  U 
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injunction  continued  is  not  notice  to  defendant,  1323 ;  case  where  upon 
injunction  to  restrain  proceedings  at  Law  against  attorney  of  defendant- 
defendant  held  guilty  of  a  breach  by  violation,  1327 ;  sed  vide  1327. 
injunction  however  erroneously  granted  or  irregulwrly  obtained  must  he  obeyed, 
1323,1334;  the  order  must  be  discharged  before  disobeyed,  1323  ;  orders 
for  injunctions,  or  an  interim  order,  must  he  implicitly  and  diligently 
observed,  1323  ;  must  be  obeyed  to  the  letter,  1324. 
an  application  to  commit  for  violation  of  order  for  injunction  is  strictissimi 

juris,  1323. 
a  breach  of  an  injunction  is  a  contempt  punishable  by  committal,  1334 ; 
unless  not  wilful  or  contemptuous,  or  through  mistake  or  error  of  judg- 
ment, then  by  payment  of  costs,  1334. 
breach  of  injunction  which  was  irregular — no  committal,  but  defendant  and 

his  solicitors  violating  it  ordered  to  pay  costs,  1323. 
form  of  notice  of  motion  to  discharge  an  order  for  irregularity,  1324. 
an  undertaking  with  the  Court  has  effect  of  injunction  so  far,  that  infringe- 
ment may  be  made  subject  of  an  application,  1324. 
a  man  may  commit  a  breach  of  injunction  by  aiding  and  abetting  those  com- 
mitting an  act  inconsistent  with  it,  although  not  actually  taking  part  in 
such  act,  1325  ;  case  where  a  defendant — after  an  injunction  restraining 
interference  with  plaintiff,  pastor  of  church — took  active  part  in  enforcing 
a  resolution  to  suspend  plaintiff — motion  to  commit  (here)  dismissed  with 
costs,  1326. 
there  may  he  a  contempt  by  assisting  in  the  official  act  of  a  person  acting 

under  lawful  authority,  1326. 
person  not  a  party  not  having  acquired  a  right  pendente  lite — no  breach  to 
exercise  a  right  he  had  before  suit,  1326  ;  where  not  a  breach  of  injunction 
staying  execution  with  leave  to  proceed  to  judgment,  1326. 
persons  not  named  in  the  order  not  liable  to  be  committed  for  breach,  1327; 

restraining  A.  S. — servants  and  agents  not  included,  1327. 
restraining  defendant,  his  servants  and  agents — tenants  not  included,  1327 ; 
agents  will  he  committed  for  contempt  if  having  knowledge  of  injunction 
against  principal,  1327  ;  defendant  having  no  notice  of  injunction  against 
"  defendants,  sei'vants,  agents,  and  workmen  " — no  committal  of  defendant 
for  breach  by  servants — but  liable  to  the  costs  of  motion  to  commit,  1327. 
bond,  injunction  to  restrain  obligee,  assignee,  and  others  proceeding  at  Law, 
obtained  against  obligee,  counsellors,  and  agents — assignee  not  being  named, 
gusere,  whether  assignee  might  not  have  continued  action,  1329. 
defendant  may  show  he  has  complied  with  order  so  long  as  it  was  in  force, 

1327. 
breach  of  injunctions,  cases  where  no  breach  by  equitable  mortgagees  by 
party  restrained  stopping  vessels  bringing  actions  against  canal  company, 
&c.,  1332,  1333. 
injunctions  staying  proceedings  at  Law — what  constitutes  a  breach  of  the 

various  stages  of  the  procccilings  at  Law,  1328-1330. 
where  an  award  has  been  made  a  rule  of  a  Court  of  Law,  1328. 
where  no  breach,  1328,  1329. 

the  advantage  of  the  injunction  may  be  lost  by  laches,  1333. 
acquiescence  may  deprive  of  the  right  to  move  to  commit,  1333. 
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BBBACH  OF  mjVNCTIOif—conUmied. 

injunction  against  three  plaintiffs  at  Law  dissolved  only  as  against  two — it 
is  contempt  for  the  three  to  go  on,  1329. 

motion  to  commit  for  breach  for  commencing  an  action,  pending  appeal  from 
refusal  of,  pleading  to  action  by  plaintiff  is  not  a  waiver  of  right  to  move 
to  commit  before  the  superior  Court,  1328. 

if  hreach  is  not  wilful — it  is  not  punished  by  commitment — but  attorney  of 
plaintiff  at  Law  here  ordered  to  pay  costs,  1329. 

sheriffs,  effect  of  injunctions  with  regard  to,  1329, 1330. 

defendant,  breach  of,  by,  where  plaintiff  misrepresents  to  the  public  what  is 
done  by  the  Court — no  application  by  plaintiff  against  defendant  enter- 
tained, 1331. 

order  for  commitment  not  sustained,  unless  shewn  there  has  been  a  breach, 
1332. 

if  injunction  is  in  general  terms — what  necessary  to  satisfy  Court  there  has 
been  a  breach,  1332  ;  general  terms  of  injunction  not  restricted  by  refer- 
ence to  the  particular  nature  of  the  injury — if  in  spirit  as  well  as  terms, 
violated,  1332. 

order  for  committal,  how  obtained,  1334  ;  terms  of,  1334. 

the  motion  to  commit  can  only  be  made  on  a  motion  day,  1334 ;  but  an  ex 
parte  order  for  immediate  committal  is  not  irregular,  1335 ;  and  although 
the  person  guilty  of  the  contempt  is  not  a  party,  1335. 

where  the  injunction  operates  by  way  of  restraint,  what  is  the  proper  course 

upon  a  breach,  1385. 
form  of  notice  of  motion  for  committal  for  breach  of  injunction,  and  for  breach 
of  an  undertaking,  1335. 

form  of  order  nisi  to  commit  for  breach  of  an  injunction,  or  of  an  under- 
taking, 1335 ;  form  where  the  person  was  not  named  in  the  writ  or  order, 
1335 ;  the  service  must  be  personal  unless  order  for  substituted  service  is 
obtained,  1336  ;  if  personal  service  has  been  made,  service  upon  defendant's 
solicitor  is  not  necessaiy,  1336. 
form  of  a  motion  for  substituted  service  of  a  notice  of  motion  or  order  nisi  to 
commit,  1336 ;  course  after  service,  1338 ;  affidavits  necessary  to  support 
the  motion  to  commit,  1336,  1337 ;  general  allegation  of  viplation  is  not 
sufScient,  particular  acts  must  be  specified,  1337 ;  a  party  may  be  com- 
mitted without  producing  the  writ  in  Court,  1337  ;  and  although  it  may 
not  have  been  actually  issued,  1337  ;  it  is  no  objection  that  plaintiff  has 
moved  to  commit  one  of  defendants  only,  1337;  if  breach  disputed,  a,  trial 
of  the  question  of  fact  will,  if  necessary,  be  directed,  1337. 

motion  to  commit  husband  for  wife's  breach  of  injunction  cannot  be  sustained, 
1343. 

wife  living  separate  from  husband,  and  abroad — appearing  jointly  with 
husband  by  same  solicitor — notice  of  motion  to  commit  for  contempt  must 
be  served  upon  her  personally,  1343. 

drawing  up  of  order  for  committal,  &c.,  1337  ;  when  an  order  will  be  discharged 
as  irregular,  1337 ;  what  is  regular  in  the  order  and  what  not,  1338. 

if  long  delay  in  executing  warrant  of  commitment.  Court  will  not  entertain 
an  ex  parte  application  to  enforce  the  order  upon  which  warrant  was  issued, 
1338  ;  what  plaintiff  must  do,  1338. 
peers  and  others  entitled  to  privilege  of  peerage  and-,  members  of  House  of 

4  U  2 
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BEEACH  OP  mjUifCnON— continued. 

Commons  are  not  liable  to  be  committed  for  breach,  1338 ;  as  to  sim/i  par- 
ties and  others  against  whom  process  of  contempt  cannot  issue,  the  proper 
course  is  to  move  that  a  uirit  of  sequestration  shall  issue,  1338 ;  and  so  of 
a  corporate  body  aggregate,  1338. 

form  of  order  for  a  commission  of  sequestration  for  breach  of  injunction  by 
a  company,  1339. 

if  the  Court  upon  hearing  the  motion  to  commit,  is  of  opinion  the  party  is 
guilty  of  a  breach,  it  makes  an  order  for  his  commitment,  1339  ;  if  the 
breach  is  not  wilful,  &c.,  or  if  defendant  has  endeavoured  to  set  himself 
right,  or  is  blameless,  or  expresses  regret,  Court  is  generally  satisfied  by 
merely  making  him  pay  the  costs  of  the  application,  1339. 

there  is  no  rule  that  a  motion  to  commit,  if  refused,  must  be  refused  with 
costs,  1343  ;  an  appeal  as  to  costs  in  such  case  will  not  be  entertained,  1343. 

See  Chose  in  Action  ;  Injunctions  ;  Shbeiffs. 

BREWER'S  LEASE :  See  Lien. 

BREWERY, 

land  for  a  brewery,  and  brewery,  purchase  of :  See  Companies. 
BRICKBUENINa, 

restrained,  104,  130 ;  whether  a  nuisance  depends  on  the  circumstances,  no 
distance  can  be  fixed,  109. 

not  restrained,  127 

See  Nuisance. 

BRIDGES  :  See  Railway  Companies. 

BRIEFS :  See  Publishing,  &c. 

BROKER,  INSURANCE, 

bill  by,  for  discovery  and  account  of  money  paid  and  received  by  him  on 
account  of  defendant,  and  due  to  Mm  for  commission,  &c.,  demurrable, 
1170. 

BUILDER :  See  Account  ;  Set-off. 

BUILDING  SOCIETIES  :  See  Coepobations,  Quasi,  Aggbeqate. 

BUILDINGS— BUILDING, 

no  injunction  to  stay  building  causing  mere  injury  or  inconvenience,  unless 

where  agreement  or  ancient  lights,  485. 
small  excess  in  height  of  building  in  violation  of  a  contract  or  an  Act,  where 

no  irreparable  injury,  no  injunction  on  interlocutory  motion,  1035. 
See  Rbpbesentations. 

BURIAL-GROUNDS :  See  Ecclesiastical  Mattebs,  &c. 

BURNING, 

lessee  restrained,  though  penalty  for  every  acre  burned,  78. 
See  Covenant. 

BUSINESS,  TRADES,  &o., 

though  words  of  a  circular  may  be  literally  true,  yet  if  they  tend  to  deceive 

public,  Court  will  restrain  issuing  of  circular,  510. 
plaintiff,  though  deriving  a  right  to  use  a  name  as  a  trade  mark  from  same 
predecessor  as  another,  may  sue  alone  to  restrain  infringement,  &c.,  510. 
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BUSINESS,  TRADES,  &o.— continued. 

a  grant  to  the  use  intent  and  purpose  that  certain  trades  shall  not  be  carried 
on  upon  premises,  amounts  to  a  stipulation  in  the  nature  of  a  covenant 
running  with  the  land,  and  breach  by  grantee  will  be  restrained,  510. 
See  Calculations. 


CALENDARS  :  See  Copyright. 

CANAL, 

no  prescriptive  right  (here)  to  water  of,  9. 

water  can  only  be  taken  from,  for  the  purpose  authorized,  10. 

unless  acquiescence,  10,  14. 

mandatory  injunction  refused  (here)  to  take  down  a  wall  across  part  of,  10. 

commissioners  for  drainage,  &c.,  not  restrained  (here)  cutting,  11. 

landowner  authorized  by  Act,  restrained  cutting,  upon  insufBoient  funds,  11. 

order  to  repair  banks,  &c.,  refused,  11 ;  but  mandatory  injunction  granted 

having  same  effect,  11. 
covenant  (here)  being  a  fraud  on  canal  company,  not  enforced,  12. 
canal  company  restrained  pumping  foul  water  into,  I'A. 
injunction  against  draining  preparatory  to  opening  mine  with  prejudice  to, 

refused  on  ground  of  laches,  &c.,  12. 
company.  Court  can  wind  up,  12. 
superfluous  water  of,  mutual  understanding  to  use,  no  foundation  of  equitable 

right  (here),  13. 
public  right  of  user  of,  with  steam  power,  13. 
right  of,  to  waste-way  into  falls,  protected,  14. 
working  mines,  to  endanger,  restrained  (here),  39. 
injunction  refused  against  draining,  preparatory  to  opening  a  coal  mine,  with 

prejudice  to  a  canal,  before  establishing  a  right  at  Law,  on  the  ground  of 

laches  for  two  years,  permitting  expenditure,  &c.,  172. 
injunction  to  restrain  defendants  opening  waste  weirs  from  a  public  canal  and 

supplying  themselves  according  to  their  own  judgment,  180 :   Vide  Legal 

Rights. 
See  Corporations  Aggregate  ;  Railway  Companies  (Powers). 

CANAL  COMPANIES, 

flow  of  water  into  lower  canal;  title  (here)  to  uninterrupted,  from  a  higher 
canal,  946. 

canal  company  entering  on  lands  of  infant  in  1797,  paying  an  annual  rent 
fixed  by  an  informal  award,  acquired  no  title  under  their  Act,  but  entitled 
to  perfect  their  title  on  the  principle  of  sanction  and  acquiescence  in  outlay, 
946,  1246;  testator  having  sanctioned  formation  of  canal,  his  devisees 
could  not  obtain  possession,  but  only  entitled  to  compensation  under  the  Act 
authorizing  the  making,  and  proceedings  at  Law  for  the  recovery  re- 
strained, 947,  1085 ;  canal,  &c.,  vested  by  subsequent  Acts  in  railway 
company,  the  railway  company  restrained  using  a  reservoir  for  letting  out 
pleasure-boats,  regattas,  &c.,  948. 

bill  by  canal  company  against  lord  of  manor,  who  had  seised  quousc^ue, 
to  obtain  admission  and  to  restrain  ejectment,  949. 

canal  company,  construction,  of  reservoir  by,  so  as  to  cover  other  lands  with 
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CANAL  GOMVA'NmS— continued. 

water,  950;  construction  of  emhankment,  comiiany  exceeding  height — pos- 
sibility of  injury  to  lands,  950. 
pulling  down  gate  and  waste-way  of  canal  restrained,  951  ;  injunction  against 
canal  proprietors  from  obstructing  use  of  towing-path  as  such,  use  of  path 
for  other  purposes  not  a  breach,  951. 
See  Breach  or  Injunction. 

CARGOES  :  -See  Lien. 

CARDS :  See  Gaming,  &o. 

CATALOGUE:  See  Publishing,  &c. ;  Copyeight;  Authobs,  &c. 

CATTLE :  See  Coepoeation  Aggregate. 

CEMETERY :  See  Ecclesiastical  Matters,  &c. 

CERTIORARI :  See  Poor  Law  Commissionees. 

CESTUI  QUE  TRUST :  See  Bankettptoy,  &c. 

CHANCERY,  COURT  OF, 

never  permits  its  decisions  to  be  questioned  in  a  Court  of  Law,  1164. 

CHAPEL :  See  Charities. 

CHARGE  :  See  Judgment  Ceeditors  ;  Liens  ;  Settlements. 

CHARGING  ORDER, 

when  made  absolute,  operates  from  time  of  making  the  order  nisi,  and  Court 

refused  to  restrain  proceedings  by  creditor  where  the  order  nisi  had  been 

made  prior  to  an  administration  decree,  1218. 
CHARITIES, 

this  Court  does  not  entertain  a  general  jurisdiction  over  charities  established 

by  charter,  unless  governors  have  management  of  revenues,  605. 
where  usage  is  important  in  cases  of  charities,  756. 
acquiescence  and  lapse  of  time  are  a  bar  to  relief  in  respect  of  charities  solely 

affecting  jjrjwraie  interests,  not  so  as  to  public  cliarities,  757. 
hospital,  St.  Thomas's,  construction  of  charters,  &c.,  powers  (here)  of  governors, 

605. 
commissioners  under  paving  Acts  restrained  (here)  applying  rates  to  costs  of 

application  to  Parliament,  606 ;  paving  and  lighting,  purposes  of,  are 

general,  therefore  Attorney-General  has  right  to  sue,  606. 
trustees  and  schoolmaster  of  a  school,  religion  (here)  of  scholars;  all  denomiua- 

tions  (here)  ;  non-removal  (here)  of  trustee  originally  improperly  appointed ; 

vacating  of  office  by  removal,  607  ;  master  of  grammar-school  not  (here) 

a  cestui  que  trust,  but  only  an  ofiScer  of  the  cathedral  church,  607 ;  if  a 

visitor,  the  jurisdiction  (here)  in  him  to  redress  wrongful  removal  of  master, 

608  ;  if  no  visitor,  608  ;  if  no  trust,  Chancery  will  cot  try  right  to  office  of 
schoolmaster,  608 ;  trustees  no  arbitrary  power  (here)  to  dismiss  master, 

609  ;  master  of  a  free  school  has  an  estate  of  freehold  in  his  office,  and  not 
removable  at  pleasure  of  patrons,  609  (see  note,  Ih.)  ;  agreements  between 
master  of  free  grammar-school  and  patrons  having  tendency  to  alter  its 
character  are  invalid,  610. 

ecclesiastical  property,  Court  has  jurisdiction  over,  when  affected  by  a  trust,  610. 
chapel,  Court  will  restrain  using  for  any  other  service  than  declared  in  deed 
of  endowment,  610. 
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dissenting  minister,  in  absence  of  special  usage  or  agreement,  not  entitled  to 

hold  ofiSce  for  life  or  during  good  behaviour,  612. 
minister  of  Baptist  chapel,  dismissal  of,  invalid  (here),  611. 

CHARTEBPAETY :  See  Shipping,  &o.  ;  Specific  Performance. 

CHATTELS, 

the  right  to  be  protected  in  the  beneficial  enjoyment  of  property  in  specie  is 
not  confined  to  articles  possessing  peculiar  or  extiinsic  value,  353. 

the  jurisdiction  is  not  confined  to  chattels,  the  loss,  &c.,  to  which  would  not 
be  adequately  compensated  by  damages,  but  extends  to  all  cases  where 
possession  is  acquired  through  abuse  of  a  fiduciary  relation,  354. 

Court  has  jurisdiction  to  order  delivery  up  of  a  picture  to  the  artist,  not 
exercised  if  damages  are  adequate  remedy,  352. 

sale  or  detention  restrained  of  chattels  having  peculiar  value  from  being  used 
in  business,  353. 

the  Court  will  restrain  agent  parting  with  specific  chattels  deposited  by  prin- 
cipal, 353. 

party  privy  to  another  dealing  with  property  (here  tea  warrants)  as  hisown,  354. 

agreement  to  assign  certain  chattels  as  a  security  for  moneys  advanced — pos- 
session taken  by  mortgagee  and  no  assigninent  executed,  held  a  legal  delivery, 
and  assignees  not  entitled  to  proceed  with  action  for  recovery,  1164. 

Personal  chattels :  8ee  Sales. 

See  Deer  ;  BxEcnTioNs ;  Partnership  ;  Sales. 

CHOSBS  IN  ACTION, 

assignee  of,  takes  subject  to  all  equities,  1122. 

action  by  purchaser  of  debt,  plea  of  set-off  between  debtor  and  assignor, 
plaintiff  at  Law  not  entitled  to  relief  in  Equity,  1122. 

note  given  for  purchase  money  of  land,  assigned  to  a  third  party,  payee  unable 
to  make  a  title,  vendee  relieved  in  Equity,  1123. 

chose  in  action;  special  injunction  against  assignees  of  (here  a  bond),  to  restrain 
action  in  name  of  assignor ;  old  practice  as  to  not  granting,  before  answer 
by  assignees  and  assignor,  1147. 

assignee  of  chose  in  action,  is  not  guilty  of  breach  of  injunction,  by  tailing  pro- 
ceedings at  Law  after  dissolution  of  injuncticm  against  himself,  though 
injunction  not.dissolved  as  against  assignor,  1329. 

See  Debentures  ;  Policies. 

CHUECHWAEDENS, 

it  is  no  part  of  office  of  churchwarden  to  provide  for  service  of  church  during 
vacancy ;  churchwarden  must  act  under  a  sequestration  to  provide  for  the 
services,  and  acts  as  officer  of  bishop,  763. 

OIECULAES :  See  Business,  &c.  ;  Fraud,  &c. 

CLAIM,  CONTINUAL :  See  Acquiescence,  &o.  ;  Delay. 

CLERK, 

clerh  of  solicitor  :  See  Account. 
See  Felon,  &c, 

CLUBS  :  See  Corporations,  Quasi,  Aggregate. 

COACH  :  See  Partnership  ;  Restraint  of  Trade. 
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COAL, 

barriers,  cutting,  restrained,  26. 

if  no  injury  is  to  be  ajjprehended  from  a  drift,  injunction  to  restrain  making 

refused,  27. 
lessee  of  coal  mines  restrained  removing  coal-pillars  to  detriment  of  lessee  of 

alum  mines,  28. 
defendant  restrained  working  into  land  of  plaintiff,  29. 
tenant  for  life  may  open  new  pits,  &c,,  for  working  old  veins  of,  30. 
colliery.  Court  stays  working,  with  reluctance,  31. 
subsequent  "  galees  "  of  lower  veins  of,  right  to  sink  shaft  through  upper 

galed  veins,  power  reserved  (here)  to  Crown  to  grant,  34. 
right  to  coal  under  customary  freeholds  is  same  as  in  copyholds,  34. 
in  absence  of  custom,  tenant  no  right  to  work  the  minerals,  34. 
digging  in  the  waste  for,  for  tenant's  own  consumption,  custom   restricted 

(here)  to,  35. 
for  inadvertent  wrongful  working  of  coal — fair  market  value  of  coal  only 

charged,  40. 
party  taking,  accounts  for  the  value  of  the  coal  at  the  pit's  mouth,  with 
allowances  for  costs  of  raising,  and  pays  damages  for  breaking  boundary,  40. 
lessee  of  coal-mine,  no  obligation  (here)  to  sink  pits,  41. 
this  Court  cannot  give  effect  to  a  covenant  as  to  the  management  of  a  coal- 
mine, 42. 
working  by  instroke  (here)  proper  and  workmanlike,  42. 
rule  of  the  Court  in  assessing  damages  for  trespass  in  working  coal,  60. 
colliery — noxious,  &c.,  refuse  water  percolating  into  plaintiff's,  restrained,  124. 
See  MiNEEALS ;  Pbaybb. 

CODE,  CIVIL  :  See  Gaming,  &c. 

COLLIERY:  See  Coal. 

COLONY,  WASTE  LANDS  IN :  See  Possession. 

COMMISSION, 

in  the  army — attachment  on  produce  of  sale  of,  in  hands  of  army  agents — 
ineffectual  as  against  lien,  &c.,  of  such  agents,  and  as  against  a  prior  equit- 
able assignment,  1196. 
See  Bills  of  Exchange. 

COMMISSIONERS, 

Court  refused  to  compel  resort  to,  appointed  under  Act  to  settle  disputes 

arising  from  making  certain  rivers  navigable,  1026. 
See  Awards. 

COMMISSIONERS  FOR  EXAMINATION  OP  WITNESSES, 

restrained  proceeding  in  an  action  for  their  fees,  1190  ;  on  the  ground  that 
they  are  oEBcers  of  Court,  1190. 

COMMISSIONERS  OP  SEWERS, 

under  23  Hen.  8,  c.  5  :  See  Jurisdiction. 
See  Charities. 

COMMITTAL  :  See  Breach  op  Injunction. 

COMMITTEES  OP  LUNATIC'S  ESTATE:  See  Receiver,  &c. 
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COMMON— COMMON  LANDS, 

commissioners  (here)  not  empowered  to  alter  drains  or  watercourses  in  the 

common  lands  from  another  township,  and  thereby  to  obstruct  drainage 

in  such  other  township,  45. 
bill  by  party,  claiming  to  be  lord  of  manor,  to  restrain  action  against  inclo- 

sure  commissioners,  by  a  party  who  claimed  to  be  owner,  and  protested 

against  an  order  of  the  commissioners  allotting  certain  amount  of  land  to 

the  lord — injunction  refused,  1107. 
lord  inclosing  part  of  common  restrained  until  trial  of  right  of  approval,  and 

whether  sufficiency  of  common  left,  45. 
may  be  extinct  in  Law,  yet  subsisting  in  Equity,  45. 
bill  lies  against  lord  by  one  copyholder  on  behalf,  &c.,  to  have  right  of 

common  ascertained,  46. 
right  of,  one  freehold  tenant  of  manor  can  maintain  suit  on  behalf  of  self  and 

all  other  freehold  tenants,  46. 
a  freehold  and  copyhold  tenant  can  sue  on  behalf  of,  &c.,  to  establish  rights 

of  common;  48. 

COMMON  INJUNCTION, 
defined,  1. 
See  Pabtnees. 

COMMON  LAW,  COURTS  OP, 

abuse  of  process  in,  restrained,  1069. 

See  Injunctions  to  bebtbain  Peocbbdings  in. 

COMPANIES, 

Equity  interferes  by  injunction  where  a  public  company  is  exceeding  its 
powers,  unless  damage  slight,  or  damages  at  Law  sufficient,  or  trespass 
temporary,  988  ;  a  company  will  be  restrained  employing  its  powers  con- 
trary to  its  charter ;  such  conduct  is  a  breach  of  trust  and  fraud  on  part 
of  majority,  1000. 

exorbitant  claims  against  companies,  no  assistance  to  persons  availing  them- 
selves of  any  omission  in  powers,  to  give  effect  to,  988. 

the  arbitrary  powers  given  to  public  companies  are  granted  in  consideration 
of  an  expected  public  benefit,  887 ;  companies  must  keep  within  the  limits 
of  their  powers,  887. 

internal  arrangement  or  management  of  affairs  of  company,  Court  will  not 
interfere  in,  903,  926,  971 ;  unless  the  matters  are  plainly  beyond  the 
powers  of  the  company,  and  inconsistent  with  its  objects,  971. 

with  regard  to  everything  within  the  powers  of  a  joint  stock  company,  the 
majority  of  shareholders  have  power  to  deal  with  the  assets,  and  bind  the 
minority,  980. 

a  public  company  taking  land  under  compulsory  powers  is  bound  to  give 
precise  information  of  the  quantity  to  be  taken,  the  way  it  is  to  be  used, 
&c.,  941 ;  where  any  doubt  arises  as  to  extent  of  powers,  Court  construes 
most  beneficially  for  owner,  941 ;  in  purchases  of  land  under  an  Act, 
purchasers  and  owners  have  a  right  to  confine  exercise  of  ownership  to 
specified  piirpose,  949. 

actual  injury  must  result  to  a  private  individual  from  excessive  exercise  of 
powers  of  company,  or  there  must  be  imminent  injury  or  injury  of  irreparable 
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consequence  before  he  is  entitled  to  an  injunction,  950 ;  if  not,  tlie  Attorney- 
General  can  alone  restrain  the  exorbitance,  950. 

an  Act  empowering  a  company  to  contract  for  purposes  of  public  advantage 
ought  not  to  receive  a  narrow  construction,  966. 

bill  by  shareholders  against  directors,  alleging  directors  had  purchased  shares 
from  chairman,  and  purchase  a  fraud  on  plaintiffs,  &c.,  and  not  authorized, 
is  not  demurrable,  970. 

a  company  will  not  be  restrained  from  doing  an  act  within  scope  of  its  objects, 
on  the  ground  that  if  company  does  that  act,  the  doing  it  may  incapaci- 
tate company  performing  sonjething  else  within  its  scope,  972 ;  purchase 
of  land  for  brewery,  and  of  a  brewery,  972. 

notice  to  treat — reference  to  arbitration  not  completed,  remedy  of  landowner 
is  by  mandamus  to  compel  summoning  jury,  977. 

plaintiff  merely  a  puppet  in  hands  of  others — not  shareholders — who  in- 
demnify against  costs — no  interlocutory  injunction  on  bill  to  prevent 
directors  exceeding  their  powers,  973. 

mortgagees,  secretary,  directors  of  a  company,  sales  by,  restrained,  973. 

creditor  of  a  "  limited "  company  winding-up  voluntarily  may  file  bill  to 
have  his  claim  declared  valid,  &c.,  977. 

creditor  enforcing  his  judgment  against  several  shareholders  must  give  credit 
to  one  for  moneys  previously  received  from  others,  1247  ;  Court  will  not 
allow  a  person  claiming  to  be  a  creditor  to  proceed  on  behalf  of  one  of 
parties  litigant  in  a  suit  to  determine  as  between  them,  by  hostile  pro- 
ceedings dehors  the  suit,  those  rights  which  are  the  subject  of  the  original 
litigation,  1247  ;  suit  by  shareholders  on  behalf,  &c.,  against  company  and 
directors,  action  by  solicitors  of  company  and  directors  in  suit,  proceedings 
on  a  sci.fa.  in  the  action  by  solicitors,  restrained,  1248. 

directors  of  "  limited,"  Court  will  not  restrain  from  commencing  business 
and  exercising  borrowing  powers,  until  whole  of  nominal  capital  sub- 
scribed, 973,  993. 

where  a  company  can  issue  negotiable  instruments  (here  bills  of  exchange), 
though  it  has  not  the  power  under  the  Companies  Act,  1862,  s.  47 ..  1136. 

majority  of  shareholders  in  limited  company,  cannot  before  profits  earned, 
authorize  payment  of  interest  on  amount  paid  up  of  share  capital,  974 

limited  company  under  19  &  20  Vict.  c.  47,  for  carrying  passengers,  &c.,  in 
omnibuses,  resolution  empowering  directors  to  borrow,  (fee, '  a  sufficient 
authority,  980. 

directors  of  a  shipping  company,  with  limited  liability,  established  for  pur- 
chasing vessels,  &c.,  power  (here)  to  mortgage  company's  ships,  980 ;  in- 
terest, payment  of,  to  shareholder  of  limited  company,  before  profits 
realised,  out  of  capital,  &c.,  is  ultra  vires,  974. 

hotel  and  tavern  company,  letting  a  portion  of  hotel  to  a  government  depart- 
ment, 976. 

shares,  contract  for  sale  of,  where  company's  right  of  approval  is  conditional 
on  company  accepting  purchase,  974. 

shares,  blank,  transfer  of,  fraudulently  filled  in  to  pass  £20,  instead  of  £2 
shares,  declared  void,  978. 

shares  in  a  limited  company,  issuing  part  of  unallotted,  with  a  preferential 
dividend,  resolution  enabling  directors  (here)  ultra  vires,  991. 
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shareholders  cannot,  in  absence  of  collusion,  question,  as  against  a  creditor, 
the  validity  of  a  debt  in  respect  of  which  directors  had  allowed  judgment 
to  go  by  default,  1247. 

transfer  of  stock  or  shares  in  railway  companies,  restrained  upon  motion 
under  s.  4  of  5  Vict.  o.  5,  ex  parte  on  behalf  of  mortgagees  of  reversionary 
interests,  998. 

shares  held  not  to  have  passed  by  delivery  of  scrip  certificates,  1252. 

forfeiture  or  relinquishment  of  shares  hy  agreement — forms  prescribed  by  Act 
not  observed — action  against  plaintiff  for  arrears  of  calls  on  the  shares — 
terms  of  granting  an  injunction  to  restrain,  1243. 

rival  company  not  alleging  private  injury,  public  company  exceeding  its 
legislative  limits  cannot  be  restrained  at  suit  of,  976. 

funds  of  a  company  established  for  one  purpose  cannot  be  applied  to  another, 
976. 

foreign  legislature,  application  to,  for  an  alteration  of  constitution  of  company 
(here)  not  restrained,  979. 

internal  administration  of  incorporated  companies,  unless  a  case,  no  inter- 
ference with,  903,  987. 

judgment  against  a  company  without  assets,  obtained  by  a  shareholder  and 
creditor.  Equity  will  not  prevent,  from  being  enforced  against  another 
shareholder.  Court  of  Common  Law  having  full  jurisdiction  to  deal  with 
the  case,  979,"  1243. 

Sunday,  charter  granted  on  condition  no  one  admitted  on,  in  consideration  of 
money  payment,  980. 

bill  by  one  shareholder  of  company  incorporated  by  charter — alleging  charter 
obtained  by  misrepresentation  and  conditions  not  fulfilled ;  parties,  983. 

new  corporation  formed  of  old  members  of  extinguished  corporations  and  new 
members,  call  for  payment  of  a  liability  of  one  of  extinguished  corporation, 
bill  demurrable,  989. 

bill  by  depositors  upon  application  for  shares  in  abortive  company,  and  no 
allotment,  on  behalf  of  themselves  and  other  depositors,  992  ;  to  restrain 
actions  in  Lord  Mayor's  Court  by  creditors  of  company  seeking  to  attach 
deposits  in  respect  of  shares  paid  into  company's  bankers  to  credit  of  com- 
pany, no  lien  or  trust  in  favour  of  plaintiffs  as  against  creditors  of  company, 
remedy  is  by  action  against  provisional  directors,  993. 

joint  stock  company  not  restrained  at  instance  of  a  shareholder  from  applying 
to  Parliament  to  remodel  its  constitution,  &c.,  985. 

securities  of  company,  creditor  holding,  no  direction  on  adjourned  summons 
to  official  liquidator  operating  as  injunction  to  restrain  sale  of,  991. 

booJcs  of  a  company,  are  property  of  shareholders,  who  are  entitled  to  inspect, 
but  will  be  restrained  divulging  matters  discovered  that  should  be  kept 
secret,  997. 

unregistered  company  having  no  power  under  its  deed  of  settlement  to  sell  or 
transfer  its  business  to  another  company,  how  to  carry  into  effect  an  agree- 
ment for  that  purpose,  998. 

compensation  clauses  of  Lands  Clauses  Act,  s.  68,  injunction  refused  to 
restrain  lessee  of  warehouse,  where  ships  prevented  approaching  warehouse 
so  near  as  formerly,  proceeding  under,  until  right  established  at  Law,  1242. 

bill  by  some  of  directors  of  intended  company  to  restrain  vendors  of  mines 
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from  suing  directors  (purchasers)  for  purchase-moneys,  demurrable  (here), 
1243. 

one  promoter  of  an  abortive  company  will  not  be  restrained  from  bringing  an 
action  against  other  promoters  for  money  advanced  to  them  for  the  com- 
pany, 1247. 

See  Acts;  Arbitbations;  Compensation;  Costs;  Debbntubbs;  Dieectobs; 
Easements  ;  Foefeitoees  ;  Judgments  ;  Nuisances  ;  Owneebhip  in 
Lands  ;  Specific  Pebfoemance  ;  Winding-up  Companies. 

COMPANIES  ACT,  1862, 
s.  50,  power  given  by,  991. 

COMPENSATION, 

in  all  cases  where  matter  lies  in  compensation,  whether  condition  be  precedent 
or  subsequent,  there  ought  to  be  relief,  semble,  1041 ;  compensation  is 
never  decreed  singly  without  other  relief,  1041. 

claim  for,  is  no  acquiescence  where  there  is  ignorance  of  the  fact  that  the  act 
is  illegal,  742. 

s.  68  of  8  Vict.  c.  18,  and,  generally  speaking,  statutory  compensation  clauses, 
afford  no  means  of  recovering  compensation  for  acts  not  made  lawful  by 
the  special  Act,  and  which,  but  for  the  Act,  would  be  lawful,  965. 

where  there  is  an  original  equity  affecting  a  claim  for  compensation  the  above 
statute  does  not  take  it  away,  1046. 

compensation  to  lessee  and  under-lessees — each  entitled  to  have  his  compen- 
sation assessed  separately  by  a  separate  jury,  1000. 

special  jurisdiction  to  award  compensation  (here  under  a  convention  with 
Prance),  does  not  exclude  jurisdiction  of  Court  in  trusts,  &c.,  1026. 

See  Gas  Companies. 

COMPOSER  :  See  Authoes,  &c. 

CONCEALMENT  :  See  Ejectment. 

CONDITIONS :  See  Compensation  ;  Covenants  ;  Penalties. 

CONDITION  PRECEDENT:  &e  Compensation. 

CONDITION  SUBSEQUENT:  ^See  Compensation. 

CONFIDENCE  :  See  Teusts. 

CONSENT  FOR  SETTING  DOWN  CAUSE  :  See  Setting  down  Cause. 

CONTEMPT, 

an  advertisement  containing  a  statement  composed  partly  of  what  Court  had 

and  had  not  ordered,  687. 
creditor  proceeding  at  Law  against  executor,  after  notice  of  a  decree  in  admi- 
nistration suit,  is  so  far  a  contempt«that  upon  motion  to  restrain  proceedings 
the  Court  refuses  creditor  costs  of   the  further  proceedings  and  of  the 
application,  1330. 
garbled  accounts  of  proceedings  in  a  suit,   &c.,  publication  of,  to  prejudice 

opponent's  case,  restrained,  1331. 
attacks  on  plaintiff  or  defendant  or  witnesses,  sending  threatening  .letters  by 
plaintiff  or  defendant  to  each  other,  is  n  contempt,  1331 ;  privilege  of 
Parliament  is  no  protection,  1331,  1332  ;  what  publisher  must  do  to  purge 
his  contempt,  1332. 
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notices  or  advertisements  calculated  to  prejudice  rights  or  misrepresent  cha- 
racter of  the  parties  will  be  punished  as  a  contempt,  1332 ;  but  Court 
win  permit  any  error  to  be  corrected  by  other  advertisement,  1332. 

injunction  restraining  a  partner  collecting  assets,  and  contempt  for  not 
answering :  See  Paetnbeship. 

See  Account  ;  Bkeach  of  Ikjonction. 

CONTRACTS, 

Court  can  restrain  parties  entering  into,  pending  litigation,  that  might  em- 
barrass plaintiff,  895. 

where  the  Law  has  declared  the  construction  of  a  contract,  Equity  will  not  aid 
either  of  parties  merely  on  ground  of  their  own  or  agent's  dealings  under 
it,  979 ;  if  such  dealings  relate  to  a  contract  with  an  incorporated  company, 
the  new,  like  the  old  contract,  must  be  vnder  seal,  979. 

rescission  of  contract,  where  knowledge  and  non-communication  of  a  fact 
which  may  influence  another,  are  not,  and  are  sufficient  for  a,  1126. 

contract,  action  hy  one  of  parties  to,  in  respect  of  a  portion  of  the  contract — 
bill  for  specific  performance  by  other  party  and  for  an  injunction — the  first 
party,  having  commenced  the  action,  cannot  set  up  an  alleged  previous 
waiver  of  it,  1192. 

See  Husband  and  Wife. 

CONTEACTOES :  See  Arbitrations  ;  Creditors — Debtors. 
CONVENTION:  /See  Compensation. 
CONVEYANCE :  See  Covenants. 

COPYHOLD— COPYHOLDEE, 

Chancery  has  concurrent  j  arisdiction  with  Courts  of  Law  to  relieve  a  copy- 
holder against  an  illegal  seizure  of  the  copyhold  property  by  the  lord,  53. 

sernble,  summoning  a  copyholder  who  was  known  to  be  in  India,  to  attend  a 
court  baron  in  a  fortnight,  is  an  inequitable  act  whereon  to  found  a  for- 
feiture, 53. 

Equity  has  jurisdiction  over  a  judgment  in  a  copyhold  court,  54. 

the  lord  cannot,  independently  of  custom,  cut  down  timber  on  copyholds  of 
tenant,  54. 

holder  of  two  copyholds  in  one  manor,  cutting  timber  in  one,  for  repairs  in 
the  other,  relieved  against  forfeiture,  54. 

lord  of  a  manor  is  entitled  to  an  injunction  and  an  account  in  respect  of 
waste  by  a  copyholder,  54. 

copyholder  tenant  in  fenny  and  marshy  lands  may  be  entitled  to  dig  up  the 
lord's  soil  for  turf,  55. 

a  custom  that  copyholders  of  inheritance  may  get  clay  without  stint  is 
good,  55. 

a  custom  for  copyholder  to  dig  vitreous  or  silver  sand  is  good,  55. 

a  custom  may  be  good  for  copyholders  to  carry  away  the  entire  soil  of  copy- 
hold tenements,  55. 

2  &  3  Will.  4,  s.  1,  applies  only  to  oases  where  a  person  claims  by  custom, 
prescription,  or  a  profit  or  benefit  a  prendre  from  the  land  of  another,  and 
has  no  application  to  a  right  claimed  by  a  copyholder  on  bis  copyhold 
tenement  according  to  the  custom  of  the  manor,  55. 
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devisee  plaintiff — copyholds  not  surrendered  until  after  making  will — defend- 
ant, holding,  &c.  same  twenty  years — plaintiff  tenant,  577. 

See  Acquiescence  ;  Oanal  Companies  ;  Basements  ;  Ejectment  ;  Intbe- 
PLBADEB ;  Laches  ;  Mines  ;  Receivbb,  &c.,  Vendoe  and  Pubchaseb. 
COPYRIGHT, 

catalogue,  there  is  a  copyright  in,  unless  mere  dry  list,  270. 

the  reduction  of  questions  of  ordinary  persons  and  answers  furnished  from 
recollection,  or  out  of  works,  under  heads  and  in  a  scientific  form,  consti- 
tutes am  original  work,  271 ;  hut  another  may  originate  another  work  in 
same  general  form  from  his  own  resources,  271. 

song,  name  and  description  of,  copyright  in,  282. 

song,  there  are  indicia  in  the  title  of  a,  the  imitation  of  which  may  be 
restrained,  viz.,  the  name  of  the  song,  of  the  singer,  the  composer,  and  the 
publisher,  283. 

song,  registry  of,  without  mentioning  no  copyright  claimed  in  tune  does  not 
disentitle  to  protection,  '283. 

compilation  as  to  new  matter,  editions  of  works  of,  published  since  5  &  6  Vict, 
c.  45,  are  books  which  must  be  registered,  but  the  old  matter  may  be  sued 
upon,  though  subsequent  editions  not  registered,  285. 

compilations,  selections,  and  original  matter,  may  be  copyright  of  a  work 
partly,  292. 

translation,  copyright  in,  is  protected,  297. 

retranslation  of  a  work  translated  into  a  foreign  language  is  an  infringement 
of  the  original  copyright,  285. 

translation  of  dramatic  work,  registration  of,  302  ;  translation  must  be  of 
whole,  302. 

designs,  copyright  extends  to, — part  of  a  hook — as  well  as  to  the  letterpress, 
and  though  the  plates  do  not  conform  with  8  Geo.  2,  c.  13,  s.  1 . .  285. 

prints,  306,  308  ;  engravings,  etchings,  lithographs,  306 ;  prints  and  en- 
gravings forming  part  of  a  book,  306  ;  inventor,  designer,  engraver  of  a 
print  first  published  abroad,  306 ;  sculpture,  306 ;  original  drawings, 
paintings,  and  photographs,  306 ;  copy  of  a  print  in  colours,  806 ;  dio- 
rama, 306  ;  prints  engraved  and  strack  off  abroad,  306  ;  works  of  the  fine 
arts,  306  ;  leave  and  license  for  publication  of  photograph,  306. 

photograph,  there  may  be  a  copyright  in  a,  taken  from  an  engraving  of  a 
painting,  307. 

8  Geo.  2,  0.  13,  is  not  confined  to  works  of  invention  only,  but  means  de- 
signing or  engraving  anything  already  in  nature,  as  a  building,  &c. — the  pro- 
perty vests  in  the  engravers,  though  day  of  publication  not  mentioned,  306. 

sheet  almanac,  sale  of  a,  pirated  from  a  directory,  restrained,  288. 

edition  of  a  work  (here),  pubUsher  (here)  in  Equity  "assignee  of  copyright  of 
an,  288. 

essay,  alleged  illustration  of,  by  short  poems  and  extracts  of  poems,  restrained, 
290. 

calculations,  291,  299;  statistical  returns,  301  ;  maps,  295. 

music,  no  injunction  where  copyright  in,  not  asserted  for  fifteen  years,  292. 

airs  of  an  opera,  publication  as  quadrilles,  &c.,  is  piracy,  293. 

copyright  in  musical  compositions  is  more  extensively  protected  than  copy- 
right in  dramatic  pieces,  298. 
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court  calendar,  copyriglit  in  a,  as  an  individual  worlr,  protected,  292  ;  and  so 
of  an  Hast  India  calendar,  292. 

law  repoiis,  colourable  abridgment  of,  restrained,  292  ;  no  injunction  against 
fair  abridgment,  292. 

reports  of  legal  decisions,  as  to  copyright,  same  as  any  other  literary  work, 
297. 

it  is  piracy  to  collect  and  reprint  from  the  reports  all  the  cases  on  a  particular 
subject,  and  that  though  collection  and  classification  new  and  with  unpub- 
lished decisions  and  notes,  297. 

matter  or  arrangement,  copyright  may  be  in,  but  not  in  a  copy,  &c.,  293. 

book  of  roads,  consisting  of  P.'s  book  with  additions,  &c.,  injunction  refused 
to  restrain  an  edition  of  P.'s  book  with  those  additions,  293. 

a  man  may  publish  a  book  of  roads  same  as  another's,  but  he  cannot  copy 
that  book,  295  :  See  298. 

poems,  Milton's,  with  N.'s  notes,  publication  restrained,  293. 

specification  of  patents,  no  copyright  in,  295. 

general  subject,  no  copyright  in,  but  an  individual  work  must  not  be  copied,  295. 

an  abridgment  fairly  made  is  a  new  book,  but  books  colourably  shortened  are 
within  Copyright  Acts,  296,  298. 

an  abstract  in  an  annual  (here)  not  piracy,  298. 

tables  calculated  by  oneself,  there  is  copyright  in,  and  though  same  tables  are 
already  published,  298. 

tales,  the  publication  of,  already  published  in  a  journal — in  a  weekly  supple- 
mentary number — is  a  publication  separately  within  5  &  6  Vict.  c.  45,  s.  18, 
299. 

directory  or  guide  book,  compiler  of,  must  obtain  his  information  indepen- 
dently— but  he  may  verify  the  correctness  of  his  own  results  by  previous 
works,  299. 

compiler  of  new  directory,  for  what  he  may  or  may  not  use  slips  from  old 
one,  302,  305. 

a  newspaper  is  not  within  Copyright  Act,  5  &  6  Vict.  c.  45,  as  to  registra- 
tion, but  proprietor  can  restrain  piracy,  302. 

there  is  nothing  analogous  to  copyright  in  the  name  of  a  newspaper,  and 
registration  of  assignment  is  futile,  305 ;  but  proprietor  has  a  right  to 
prevent  others  adopting  the  name,  and  the  right  is  a  chattel  interest  assign- 
able, 305. 

theories,  no  monopoly  in,  303. 

what  is  a  fair  use  of  other  works  of  same  kind,  270. 

what  is  &fair  use  by  subsequent  compiler  of  a  prior  author's  work  of  com- 
pilation, 272. 

it  \&  piracy  to  take  matter  in  a  prior  work  borrowed  from  authorities  open  to 
all  to  save  labour  and  expense  of  consulting  originals,  272. 

production  of  original  MS 8.  is  important  evidence  of  bona  fides,  270. 

falsely  to  deny  having  copied  or  taken  any  idea  or  language  from  another 

work  is  strong  indication  oi  animus  furandi,  271. 
Court  will  not  grudge  any  labour  to  ascertain  how  far  injunction  should 
extend,  272. 

a  fraudulent  intention  in  infringing  copyright  is  not  necessary  to  entitle  to 
relief,  280. 
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publication  of  chapters  containing  the  piracies,  restrained,  Court  being  unable 
(here)  to  obtain  from  defendant  the  quantum,  272. 

articles  written/or  a  periodical,  proprietor  of  the  periodical  cannot  republish, 
except  as  reprints  of  entire  numbers,  273. 

altering  articles,  or  inserting  others.  Court  refused  here  (remuneration  of 
editor  depending  on  success  of  journal)  to  restrain  proprietors,  a  jury  must 
determine  the  damage  (if  any)  in  such  a  case,  280. 

actual  payment  for  an  article  for  a  periodical  is  a  condition  jrj^ecedent  to 
vesting  copyright,  286. 

The  copyright  of  articles  written  by  persons  employed  and  paid  by  the  editor 
is  not  in  the  publisher  employing  the  editor,  semble,  296. 

a  play  dramatised  from  a  novel,  representing,  is  not  an  infringement  of  copy- 
right, 273. 

publishing  a  play  so  constructed  is  an  infringement,  273. 

publication  of  a  play  founded  on  a  novel,  containing  scenes  and  passages 
common  to  the  novel  and  a  prior  play  upon  which  the  novel  was  founded, 
is  an  infringement  of  the  copyright  In  the  prior  play,  273. 

dramatic  work,  assignee  of  foreign,  must  register  translation,  302 ;  the 
translation  must  be  of  the  whole,  302. 

an  alien  friend  first  publishing  his  work  ivhilst  residing  in  this  country,  or 
in  any  possession  of  the  British  Crown,  is  entitled  to  copyright,  274. 

a  foreigner  resident  abroad  cannot  give  his  assignee  a  title,  275. 

an  alien  author  of  a  serial  tale  first  publishing  abroad  has  copyright  of  last 
chapters  published  in  England,  if  residing  at  the  time  in  British  territory, 
276. 

alien  authors,  the  word  "  author  "  in  5  &  6  Vict.  c.  45,  includes,  276. 

where  publicatio?i  is  first  in  foreign  country  then  in  this,  there  is  no  copy- 
right in  the  purchaser  of  the  work,  277. 

the  International  Copyright  Act  (J  &  8  Vict,  c,  12),  s.  19,  applies  to  British 
subjects  publishing  in  a  country  with  which  no  international  convention 
exists,  277. 

A  British  subject  first  producing  a  drama  at  New  York,  but  not  having  complied 
with  the  Act,  and  being  no  treaty,  has  no  copyright  in  England,  277. 

the  International  Copyright  Acts  (7  if^  8  Vict.  c.  12, 15  &  16  Vict.  c.  12),  and 
the  Convention  with  France,  and  Order  in  Council,  do  not  exempt  authors 
in  France  from  conditions  affecting  authors  in  England,  277. 

a  French  weekly  newspaper  must  be  registered  three  months  after  commence- 
ment, or,  if  commenced  before  1852,  within  three  months  after  Order  in 
Council,  278 ;  neglect  of  officials  to  register  prevents  author  having  benefit 
of  the  statutes,  i.e.,  the  International  Copyright  Acts,  278. 

if  date  of  \he  first  publication  or  name  of  'publi.sher  is  incorrectly  entered  in 
registering  proprietorship  of  copyright,  subsec[uent  assignment  by  entry  in 
registry  is  invalid,  278. 

Under  8  Anne,  u.  19,  property  of  book  was  not  vested  until  registration,  298. 

no  relief  if  false  registration  of  date  of  publication,  300. 

no  copyright  by  registration  before  actual  publication,  300. 

tlie  registration  of  a  title  of  an  intended  publication,  does  not  give  copyright 
in  the  title,  301. 

the  day  of  the  month  of  first  publication,  as  well  as  month  and  year,  must 
be  registered,  803. 
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in  registering  a  work  of  which  copyright  is  claimed  of  part  only,  the  part 

need  not  be  distinguished,  304. 
but  such  part  should  be  distinguished  in  a  bill,  otherwise  the  unnecessary 

costs  fall  on  plaintiff,  304. 
discovery,  plaintiff  is  entitled  to  a,  in  a  suit  to  restrain  piracy  of  a  literary 

work,  notwithstanding  submission  to  injunction,  278. 
X>laintiflf  has  a  right  to  a  discovery  of  the  sources  of  defendant's  work,  304. 
unsold  stock  of  copies,  no  injunction  against  selling  at  end  of  a  term  of  years 

granted  for  sole  right  of  sale,  278 ;  but  a  question  may  arise  as  to  the 

proper  number  of  copies  of  an  edition,  279. 
unsold  copies  of  pirated  edition,  registered  owner  of  copyright  is  entitled  to, 

and  to  the  profits  on  copies  unsold,  281. 
unsold  copies,  delivery  up  of,  294. 
assignment,  copyright  can  be  assigned  by  a  receipt  in  writing,  and  no  formal 

assignment  is  necessary,  semhle,  279. 
the  name  of  the  editor  of  a  journal  on  the  title  page  is  no  part  of  the  title,  280. 
covenant  not  to  puhlish,  <&c.,  a  publisher  with  notice  of  a,  will  be  restrained 

breaking  it,  280  ;  and,  semhle,  partner  of  covenantor  restrained,  280. 
newspaper,  daily  publication  restrained  of  "  Daily  London  Journal,"  in 

breach  of  covenant  by  covenantor,  proprietor  of  " London  Journal"  not  to 

publish  a  weekly  periodical  similar  thereto,  281. 
there  cannot  be  a  copyright  claimed  for  part  of  a  book,  and  disclaimed  for 

another  part,  283  ;  sed  contra,  304 ;  that  copyright  may  be  claimed  in  part 

of  a  work,  304. 
evidence  required  on  bills  to  restrain  infringement  of  copyright,  1293. 
when  Court  satisfied  piratical  imitation  made,  plaintiff  not  put  on  terms  of 

bringing  action  to  try  title,  283. 
title  in  a  case  of  copyright  may  be  either  legal  or  equitable,  1293 ;  but  persons 

having  legal  title  must  be  a  party  to  the  bill,  1293. 
the  agreement  for  the  'publication  of  a  work  (here)  of  a  personal  nature,  and 

not  assignable  by  either  without  consent  of  other  party,  248. 
joint  interest,  several  can  have  a,  and  copyright  in  a  booh  by  one  of  them,  286. 
"  Imitating  "  book,  injunction  refused  as  to,  287. 
equitable  title  only,  party  with,  can  restrain  piracy,  289. 
parts  of  work  considered  to  be  pirated,  not  necessary  to  specify  in  bill,  &c., 

290. 
conduct  of  plaintiff  having  been  calculated  to  lead  defendants  to  believe  no 

objection  would  be  made,  injunction  before  trial  refused,  293. 
laches,  possession  of  a  copy  more  than  a  year  befoi-e  filing  bill,  held,  290 ; 

laches  for  fifteen  years,  292. 
acquiescence,  if,  in  different  individuals  transcribing  cases.  Court  will  not 

restrain  others  doing  so  until  legal  right  established,  291;  long  acquies- 
cence is  a  bar  to  relief,  299. 
criticism,  minuteness  of  matter  extracted  for,  has  great  weight  with  reference 

to  the  right  to  an  injunction,  290. 
not  only  quantity,  but  quality  of  matter  extracted,  has  to  be  considered  on 

application  for  injunction,  291. 
if  some  only  of  the  parts  of  the  alleged  piratical  work,  but  forming  a  con- 
siderable portion,  are  produced  in  evidence  and  proved  pirated,  injunction 

4  X 
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granted,  291 ;  if  alleged  piracies  very  inconsiderable,  and  merely  calcula- 
tions, and  work  published  some  years,  no  injunction,  291. 
scriptures,  injunction  refused  where  doubtful  whether  there  was   not  an 

intention  to  impugn  authority  of,  291. 
account  of  profits  of  unlawful  work  in  case  of  piracy,  principles  upon  which 

given,  294. 
damages  in  piracy  are  the  profits  of  copies  sold  by  defendant,  304. 
penalties  and  forfeitures  must,  as  a  general  rule,  be  waived  by  party  seeking 

equitable  relief,  and  this  applies  to  Gopyright  Acts,  295. 
person  forming  plan  of,  and  employing  different  persons  to  contribute  to,  u, 

work,  is  author  and  proprietor  thereof,  295. 
work  in  successive  numbers,  injunction  against  publishing,  not  modified  so  as 

to  admit  publication  of  future  numbers,  295. 
Copyright  Act  (8  Ann.  c.  19),  ruled  to  receive  liberal  construction,  296. 
separate  bills  must  be  filed  against  each  bookseller  taking  copies  of  a  spurious 

edition,  298. 
where  there  is  fair  doubt  whether  the  Law  would  give  damages  for  the  piracy 

— ex  parte  injunction  not  maintained — plaintiff  must  first  establish  his 

legal  right,  299. 
where  evidence  as  to  plaintiff's  right  was  contradicted  by  defendant's  evidence, 

no  injunction  was  granted  until  right  established  at  Law,  299. 
the  mere  declaration  of  an  intention  to  publish  a  magazine,  or  any  manu- 
factured article  bearing  a  particular  name  or  mark,  cannot  create  a  right 

to  exclusive  use  of  such  name  or  mark,  nor  will  expenditure  do  so,  300. 
fvM  acknowledgment  of  the  original,  and  absence  of  dishonest  intention,  do 

not  excuse  appropriation  where  the  effect  is  to  supersede  the  sale  of  the 

original  work — the  true  test  is  the  result,  301. 
authorities  quoted  by  prior  author,  a  subsequent  writer  cannot  be  restrained 

using,  303 ;  but  subsequent  author  must  go  to  the  common  sources,  and 

not  copy  the  quotations  in  earlier  work,  303  ;  taking  single  quotation  or 

argument  not  sufficient  for  injunction,  303. 
rival  publisher  is  liable  for  piracy,  though  he  makes  inquiries  to  ascertain 

correctness  of  what  he  copies,  304. 
no  piracy  where  necessary  to  track  mere  passages  and  lines  through  hundreds 

of  pages,  or  where  honest  application  of  labour  to  various  sources,  303. 
plagiarism  is  not  necessarily  piracy,  304 ;  but  no  one  is  allowed  to  take  material 

and  substantial  portions  of  a  work,  &c.  to  make  or  improve  a  subsequent 

publication,  304. 
assignor  is,  in  absence  of  special  contract,  entitled  to  sell  copies  printed  before 

assignment,  304. 
the  part  of  a  book  in  which  only  copyright  claimed,  should  be  distinguished 

in  bill,  304. 
the  object  of  6th  section  of  5  &  6  Vict.  c.  45,  is  to  obtain  for  the  British 

Museum  a  copy  of  every  book,  whether  copyright  or  not,  305. 
United  States,  by  constitution  of,  Congress  is  empowered  to  secure  to  authors 

and  inventors,  for  limited  times,  exclusive  right  to  their  writings  and  dis- 
coveries.    Successive  Acts  of  Congress  vest  the  power  of  issuing  injunctions 

in  these  cases  in  the  Courts  of  the  United  States,  306. 
See  Discovery  ;  Motions,  &c.  ;  Tkade  IMaiik. 
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articles  manufactured  with  a  registered  design,  to  be  sold  after  plaintiffs 
term  expired,  injunction  against,  308. 

manufacture  with  a  design,  consisting  cf  parts,  capable  of  being  severed,  308. 

slight  alteration  of  a  design  of  a  pattern  consisting  of  a  comhination  of 
distinct  designs,  308. 

inventor's  right  of  property,  though  only  of  three  months'  duration  protected, 
(Calico  Printers'  Act)  309. 

Court  will  Itself  compare  and  decide  piracies  by  inspection,  if  easily  and 
safely  to  be  done,  309. 

the  copyright  of  a  registered  design  is  lost,  if  proprietor  sells  it  abroad  without 
"iJi."  attached,  309. 

four  old  designs  applied  to  three  ribbons  and  a  button  forming  a  badge — not 
a  new  design,  310. 

5  <fc  6  Vict.  c.  100,  6  <fe  7  Vict.  c.  65,  distinction  between,  the  first  applies  to 
ornamentation  of  articles  of  utility,  310. 

furnishing  the  registrar  a  specimen  of  the  article  to  which  the  design  was 
applied,  is  a  compliance  with  sect.  15  of  6  &  6  Vict.  c.  ICO ..  310. 

in  a  suit  to  restrain  an  alleged  infringement  of  a  copyright  in  a  design 
registered  under  the  5  &  6  Vict.  c.  100,  defendant  does  not  lose  his  right  to 
require  plaintiff  to  establish  his  title  in  an  action  at  law,  although  he  delays 
doing  so  until  the  hearing,  310. 

"publication,"  qusere  meaning  of,  in  4th  section  of  5  &  6  Vict.  c.  100 . .  311 ; 
nine  months'  copyright  given  by  5  &  6  Vict.  c.  100,  qussre  whether  it  dates 
from  publication  of  the  manufacture,  or  of  the  design,  311. 

a  design  of  a  "  protector  label "  not  clearly  within  6  <fc  7  Vict.  c.  65  . .  311. 

"  shape  and  configuration  "  in  6  &  7  Vict.  c.  65,  qu(ere  meaning  of,  311 ; 
the  provisions  of  6  &  7  Vict.  c.  65,  are  to  be  construed  strictly,  and  bill  to 
restrain  sale  of  articles  of  improved  furniture  was  dismissed  with  costs, 
plaintiff  having' sold  similar  articles  without  having  the  word  " registered" 
and  the  date  of  registration  notified  on  such  articles,  311. 
CORPOEATIONS  AGGREGATE, 

a  member  of  a  corporation  cannot  institute  a  suit  against  governing  body 
unless  infringement  of  a  personal  or  proprietary  right  or  injury  to  him  as 
individual,  746. 

corporations  restrained  constructing  works  beyond  their  powers ;  disposing  of 
property  for  other  than  corporate  purposes,  and  from  making  an  illegal 
lease,  747. 

a  corporation  entering  upon  and  taking  possession  of  land  mentioned  in  an 
agreement  by  a  party  acting  as  agent  prior  to  corporate  existence,  &c.,  not- 
withstanding contract  not  under  seal,  it  will  be  enforced,  882. 

corporations  created  by  Act  of  Parliament  for  public  purposes,  erroneous  conduct 
of,  classes  of  cases  in  which  the  Court  has  been  called  upon  to  interfere,  888. 

a  public  body  exceeding  its  powers  will  be  restrained,  738. 

College  of  Physicians,  power  of  granting  licenses,  732.  , 

East  India  Company  restrained  paying  moneys  secured  by  bond  to  a  person 
wrongfully  obtaining  possession,  744. 

friendly  society,  committee  and  trustees  of,  restrained  (here)  making  pay- 
ments, 742. 
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Metropolitan  Local  Management  Act,  ss.  135,  150-153  ;  making  sewers,  732. 

execution  of  works,  compensation  for  damages,  732 ;  s.  211,  appeal,  733  ; 
s.  76,  pipes  for  drainage,  739. 

Nuisances  Removal  and  Diseases  Prevention  Act,  1855,  privies,  water- 
closets,  making  sewer  under  mistake  of  Metropolitan  Local  Management 
Act,  734. 

where  doubt  whether  arbitrary  powers  given  to  a  local  board  are  properly 
exercised.  Court  will  see  the  checks  appointed  by  the  Legislature  have  due 
operation,  733. 

Public  Health  Act  (11  &  12  Vict.  c.  63),  ss.  43,  45,  46, 145  ;  Local  Govern- 
ment Act  (21  &  22  Yict.  c.  98) ;  sewers,  736,  737 ;  entering  lands,  735. 

draining  town  so  as  to  drive  away  fish,  and  prevent  cattle  drinJcing,  735 ; 
Local  Board  of  Health,  pollution  of  surface  water,  736 ;  pollution  of 
canal,  786  ;  of  watering-place  of  cattle,  738  ;  stream,  river,  738. 

Metropolitan  Board  of  Works,  sewer,  draining,  ornamental  waterworks,  736. 

public  works  ordered  ly  Act  must  be  so  executed  as  not  to  interfere  with 
private  rights,  735. 

Commissioners  under  Towns  Improvement  Act  of  1847  ;  fleet  or  tidal  creek ; 
sewers  and  drains,  a  distinction  between,  742;  claim' for  compensation,  no 
acquiescence  where  ignorance  exists  that  the  act  is  illegal,  742;  inter- 
fering with  use  of  creek,  742. 

in  deciding  right  of  a  single  proprietor  to  injunction,  injury  to  a  vast 
population,  unless  his  rights  are  invaded,  cannot  be  considered,  735. 

sea-wall,  private  Act  giving  power  to  construct  a,  subsequent  Act  of  a  dock 
company,  provisions  of  a  former  Act,  740. 

guardians  of  poor  restrained  (here')  paying  out  of  poor-rates  expenses  of 
unsuccessful  application  to  Parliament,  740. 

judgment  creditor  of  board  of  guardians  of  poor  restrained  (here)  from  levy- 
ing writs  of  fi.  fa.  and  elegit,  and  from  levying  execution  against  goods, 
lands,  &c.,  property  of  the  board,  1239. 

Commissioners  under  Local  Drainage  Acts  restrained  (here)  enforcing  rates, 
&c.,  740. 

Commissioners  of  Sewers  paving  and  making  sewers  to  injury  of  property,  740  ; 
restrained  taking  whole  house,  747. 

Commissioners  for  improving  a  town,  not  restrained  obtaining  possession  of 
property  until  they  should  have  sheumi  a  svfficient  fund  to  satisfy  price, 
&c.,  742. 

Inclosure  Commissioners,  restraining  proceedings  before,  refused  (here),  743. 

Thames  Embankment  Act,  1862 ;  removal  of  pier,  743. 

Board  of  Health,  ivrit  of  sequestration  issued  against,  for  breach  of  injunction, 
744. 

trustees  of  one  corporation,  sale  restrained  by,  to  another  company  in  which 
they  were  largely  interested,  747. 

See  Banks  ;  Bills  of  Sale  ;  Bkeaoh  op  Injunctions  ;  Dissolving  Injunc- 
tions; Rates;  Universities. 
CORPORATIONS,  QUASI,  AGGREGATE, 

turnpike  road,  trustees  of;  freeholder  making  tunnel  under  road,  748. 

a  society  ("  Odd  Fellows"  hero)  not  availing  itself  of  protection  of  Friendly 
Societies  Act,  749. 
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vestry  of  a  parish,  borrowing  money  on  security  of  rates — application  of,  and 

powers  over  rates,  750. 
vestry  of  a  parish,  under  Acts,  constituted  custodians  of  public  ways,  and  em- 
powered to  take  proceedings  against  persons  stopping,  &c.,  public  way — 
must  take  proceedings  by  way  of  information  in  name  of  Attorney-General, 
1347,  49. 
lords  of  the  Treasury,  Court  will,  to  secure  money  for  party  entitled,  sustain 

a  bill  against,  in  respect  of  a  mere  ininisterial  Act,  750. 
inhabitants  of  a  parish,  right  of  way  of,  751. 
club,  a  member  of,  may  be  expelled  by  a  meeting,  authorized  by  the  rules, 

fairly  called  and  upon  a  bona  fide  decision,  and  not  through  caprice,  751. 
the  committee  of  a  club  may  expel  a  member  upon  an  opinion  formed  bond 
fide,  751  ;  this  Court  will  not  consider  whether  the  committee  acted  rightly 
or  wrongly,  751 ;  the  Court  will  only  interfere  where  there  is  a  moral 
culpability,  as  fraud,  personal  hostility,"or  bias,  752. 
building  society,  powers  of,  to  borrow,  752. 

bankers,  treasurers  of,  when  no  account  against,  753. 
trustees  of,  may  be  empowered  to  borrow  a  limited  amount 
for  purposes  of  society,  753. 
CORPORATIONS,  QUASI,  SOLE, 

Secretary-at-War,  hill  to  restrain,  stopping  up  a  ditch,  754, 

CORRESPONDENCE:  See  Publishing,  &c. 
COSTS, 

Court  will  not  make  an  order  for,  where  it  is  probable  that  proceedings  may 

afterwards  take  place  which  will  affect  decision  of  Court  upon  question  of 

costs,  255. 
if  both  parties  wrong,  no  costs  on  either  side,   317  ;  if  defendants  offer  to 

submit  to  injunction  and  pay  costs,  sani  plaintiff  refuse,  defendants  entitled 

to  subsequent  costs,  317. 
extra  costs  occasioned  by  larger  claim,  on  issue  directed  to  be  tried  at  Law, 

disallowed,  595. 
a  company  filing  a  bill  to  restrain  an  action  on,  and  to  set  aside  a  policy,  is  a 

cross-proceeding  within  the  rule  that  exempts  a  plaintiff  in  a  cross  suit, 

from  giving  security  for  costs,  and  notwithstanding  sect.  69  of  Companies 

Act,  1862. .953. 
cross-suit,  second  suit  (here)  not  so  strictly  in  nature  of,  that  plaintiff  in  first 

suit  deprived  of  right  under  Companies  Act,  1862,  s.  69,  of  calling  on 

company  for  security  for  costs,  995. 
costs,  suit  instituted  on  authority  of  a  case,  doctrine  on  which  founded  since 

got  rid  of,  plaintiff  entitled  to  have  bill  dismissed  without  costs,  1048. 
costs  of  motion  for  an  injunction,  or  to  dissolve  an  injunction,  are  by  the 

general  rule  costs  in  the  cause,  1201 ;  case  of  an  exception,  1201. 
costs  of  a  pending  motion  for  an  injunction  upon  obtaining  an  order  dismiss- 
ing bill  with  costs,  1303. 
trade-mark  of  plaintiffs  fraudulently  stamped  on  cigars  consigned  to  E.  &  Co. — 

who  were  innocent  of  fraud,  and  offered  to  erase  mark — not  bound  to  pay 

plaintiffs'  costs,  1341. 
See  Amendment  ;  Breach  of  Injunction,  &c.  ;  Creditors,  &c.  ;  Dismissal 

OP    Bill  ;    Executions  ;    Husband   and    Wife,  &c.  ;    Injunctions  ; 
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Injunctions  ex  parte  ;  Judqmbnts  ;  Liens,  &c.  ;  Lunacy,  &c.  ;  Mo- 
tions, &c. ;  Notice  of  Motion  ;  Becbivee,  &o.  ;  Shipping,  &c.  ;  Solici- 

T0E8 ;   TbUBTS,  &0.  ;    WiNDINQ-UP   COMPANIES. 

COUNSEL, 

bond  to  counsellor  to  give  half  the  estate  recovered  is  void,  386. 
See  Baeristbe. 

COUNTY  COURTS, 

proceedings  in  ejectment  in,  (here),  restrained,  513. 

legatee  prosecuting  a  common  law  plaint  in  County  Court,  after  a  decree  or 

order  on  summons  for  administration,  will  be  restrained,  1016. 
legatees  who  had  mortgaged  their  interest  restrained,  in  1857,  from  prose- 
cuting a  suit  in  the  County  Court  to  obtain  payment  from  executors,  1163. 
See  Partnership. 
COURT  CALENDAR  :  See  Copyright. 

COURT  OF  COMMON  LAW, 

where,  has  concurrent  jurisdiction  with  Court  of  Equity — roatter  improperly 

brought  into  Equity,  sect.  4  of  25  &  26  Vict.  c.  42,  provision  in  as  to,  1271. 
where  action  commenced  before  filing  bill.  Court  will  not,  upon  bill  seeking 

relief,  the  title  to  which  is  dependent  upon  the  legal  right,  assume,  as  of 

course,  jurisdiction  under  above  Act,  1271,  1108. 

COURT  OF  EQUITY, 

plaintiff  seeking  interference  of,   not  bound   to  bring  whole  matter  into 

Equity,  1256. 
See  Feaitd,  &c. 

COURT  OP  SESSION  (SCOTLAND), 

has  no  power  to  alter,  &c.,  an  order  of  Court  of  Chancery  made  under  jurisdic- 
tion of  the  Great  Seal,  1065  ;  which  is  as  much  Great  Seal  of  Scotland  as 
of  England,  1065. 

COVENANTS, 

breach  of  covenant,  injunction  to  restrain,  refused,  being  greater  facility  of 
indemnifying  plaintiff  than  defendant,  907. 

where  Court  refuses  to  enforce  a  covenant  because  damage  would  be  inappre- 
ciable, the  case  must  be  perfectly  clear,  910. 

no  inference  in  Equity  on  breaches,  on  ground  the  work  had  been  ordered, 
but  improperly  done,  1097. 

Court  will  relieve  mortgagor  from  an  action  upon  a  covenant  executed  in 
ignorance  and  without  consideration,  1101. 

where  covenant  is  broken  for  want  of  lessor's  consent,  receipt  of  rent  waives 
forfeiture,  59. 

Equity  aids  tenant  in  preventing  landlord  breaking  covenant  which  works 
forfeiture  of  tenant's  estate,  60. 

where  covenants  are  indefinite,  no  injunction,  63  ;  where  clear,  injunction 
granted,  64. 

negative  covenants,  where  breach  of,  restrained,  781 ;  when  not  restrained,  781. 

upon  interlocutory  application  it  is  a  question  of  comparative  injury,  64. 

where  an  estate  is  vested  in  trustees  who  sell  plots  for  building,  subject  to 
restrictive  covenants  of  which  the  trustees,  as  covenantees,  are  trustees  for 
all  persons  claiming  under  them,  each  purchaser  has  an  equity  against  the 
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other  purchaser  to  compel  the  observance  of  the  covenants,  but  such  equity- 
may  be  lost  by  acquiescence,  64  ;  but  a  plaintiff,  though  barred  by  acqui- 
escence from  an  injunction  may  obtain  damages  under  Cairns' Act  (21  &  22 
Vict.  c.  27), 
no  relief  (here)  upon  covenant  for  quiet  enjoyment  against  raising  a  water- 
course, the  damage  being  inappreciable,  65. 
a  covenant  in  a  lease  to  use  a  house  as  a  dwelling-house  only,  is  a  covenant 
running  with  the  land,  and  is  binding  on  the  assignee  of  the  lessee,  and 
assignee  and  his  sub-tenant  will  be  restrained  committing  breach,  66. 
the  purchaser  of  a  reversion  with  notice  of  restrictive  covenant  is  bound  in 
Equity  thereby,  66  ;  the  assignee  of  a  covenantor  is  bound  if  he  has  notice 
of  the  covenant,  73,  81 ;  and  so  of  appointees,  73. 
absolute  covenants  are  not  controlled  by  recitals — ambiguous  covenants  are,  67. 
a  breach  of  covenant  can  be  restrained  though  there  is  a  power  of  re-entry,  67. 
where  there  is  an  express  covenant,  and  the  mischief  from  the  breach  cannot 
be  repaired  or  estimated.  Equity  restrains  the  breach,  or  if  the  object  of  the 
contract  can  only  be  obtained  by  conforming  exactly  to  its  terms,  509. 
wooden,  sleepers  for  a  railway  not  included  in  a  covenant  to  yield  up  works, 
&c.,  and  injunction  refused  to  prevent  removal  by  execution  creditor  of 
sub-lessee,  68. 
the  rights  of  an  under-lessee  under  the  original  lessee's  covenant  to  observe 
the  covenants  in  the  original  lease,  are  not  affected  by  the  suriender  of  the 
original  lease,  69. 
though  a  covenant  is  gone,  there  may  be  an  equity  from  a  parol  represen- 
tation, 69. 
covenant  to  secure  sea-view,  69. 

a  conveyance  to  the  use  that  certain  trades  shall  not  be  carried  on  amounts  to 
a  covenant,  and  an  injunction  will  be  granted  to  restrain  carrying  on  the 
restricted  trade,  70. 
a  covenant  for  perpetual  renewal  entered  into  by  a  person  having  a  limited 

interest  in  lands,  does  not  bind  the  estates,  70. 
in  a  case  resting  simply  on  covenant,  a  party  in  possession  is  entitled  to  a 
specific  performance  of  a  covenant,  parties  entitled  in  remainder  or  reversion 
must  shew  material  or  special  damage  by  breach,  71. 
carrying  on  girls'  school  held  a  breach  of  covenant  not  to  carry  on  any  trade, 
&c.,  or  calling,  78  ;  and  not  waived  by  covenantee  permitting  other  houses 
under  like  covenant  to  be  used  as  schools,  78 ;  purchasers  of  lots  of  land  are 
entitled  to  benefit  of  covenant  hot  to  allow  anything  deemed  a  nuisance  to 
occupiers,  &c.  (and  to  restrain  establishing  national  schools),  125. 
no  remedy  (here)  on  bill  of  remainderman  against  the  use  of  a  house  as  a 
school,  as  an  alleged  breach  of  covenant  not  to  carry  on  "  trade,  &c.,  or 
any  employment  whatsoever,"  71 ;  remainderman  lying  by,  &c.,  restrained 
recovering  for  want  of  usual  building  covenants,  84. 
acquiescence  in  lesser  violation  of  covenant,  is  an  objection  to  an  interlocutory 
injunction  against  a  greater  one,  72  ;  acquiescence  in  partial  deviation  from 
a  building  plan  and  laches  disentitle  to  relief,  78 ;  but  acquiescence  in  a 
breach  without  substantial  damage  is  no  bar  to  restraining  breach  with,  92. 
if  question  is  doubtful,  the  burden  of  proof  is  on  plaintiff  to  shew  balance  of 
convenience  in  favour  of  injunction,  72. 
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plaintiff's  own  encroach  men  ts  immaterial  (here)  and  did  not  disentitle  him  to 
complain  of  infringement  by  the  defendant  of  a  covenant  not  to  build, 
&c.,  73. 

a  subsequent  purchaser  of  a  neighbouring  portion  of  the  land  may  obtain  an 
injunction  against  a  first  purchaser  to  restrain  infringement  of  such  cove- 
nant, 73. 

the  right  to  enforce  the  benefit  of  a  covenant  passes  to  alienee  without  specific 
mention,  74. 

where  construction  of  contract  (covenant  here),  and  also  breach,  are  clear, 
Court  will  interfere  by  injunction,  75. 

purchaser  with  notice  of  covenant  concerning  the  land,  not  running  with 
the  land,  is  bound  in  Equity,  76,  77;  such  a  purchaser  will  be  restrained 
violating  covenants,  whether  they  run  with  the  land  or  not,  1105. 

covenant  to  keep  gardens  unbuilt  on,  enforced  against  purchaser  with 
notice,  77 ;  covenant  not  to  huild  without  consent,  ejectment  for  breach, 
restrained  on  a  balance  of  convenience  and  inconvenience,  1106. 

lessee  will  be  restrained  though  there  be  a  penalty  for  breach  of  the  covenant, 
78  ;  or  forfeiture  and  a  penalty,  78. 

an  injunction  will  be  granted  in  the  case  of  an  express  covenant,  but  not  in 
the  case  of  an  implied  one,  against  tenant  removing  articles  contrary  to 
custom  of  country,  78  ;  but,  otherwise  an  act  impliedly  forbidden  will  be 
restrained,  97. 

sub-lessee  will  be  restrained  doing  acts  (against  a  covenant  avoiding  the  lease 
in  certain  events),  to  endanger  title  of  his  lessor,  79. 

an  injunction  will  be  granted  to  restrain  pulling  down,  &c.,  materials,  not- 
withstanding a  covenant  to  repair,  &c.,  79. 

the  Court  will  restrain  breach  of  farming  covenants,  79. 

the  Court  will  restrain  tenant  from  year  to  year  from  cutting  hedgerows,  &c., 
except  according  to  custom  of  the  country,  &-c.,  80 ;  yearly  tenant  not 
inquiring  into  title  is  affected  with  notice  of  covenant  and  bound,  94. 

the  Court  restrains  breaches  of  covenant  though  there  is  a  penalty  or 
forfeiture,  80. 

where  a  covenant  is  not  to  do  an  act,  and  a  penalty  or  forfeiture  is  annexed  to 
the  doing  it,  the  penalty  does  not  authorize  the  act,  and  before  the  act  is 
done,  the  Court  will  restrain  it,  80. 

if  subsequent  acts  of  covenantee  alter  character  of  the  lands,  so  as  the  restric- 
tion is  no  longer  applicable — no  injunction,  81. 

covenant  by  grantees  not  to  use  a  well  to  prejudice  of  grantors,  proprietors  of 
waterworks,  83. 

upon  a  covenant  to  pay  rent  it  must  be  paid,  notwithstanding  premises 
burnt  down,  tenant  has  no  equity  to  spend  insurance  money  in  rebuilding, 
84. 

where  covenant  to  renew  lease,  upon  ejectment  for  non-payment  of  rent, 
renewal  decreed,  upon  accounting  for  delay,  84. 

no  relief  where  covenantor  had  no  notice  of  breaches  till  end  of  term,  89. 

action  for  breach  restrained,  on  ground  of  vexation  by  repeated  actions  for 
breach,  1101. 

action  for  breach  of  covenant  to  build  and  insure  restrained  (here),  1102. 

covei'aut  not  to  let  or  demise  without  consent,  restrains  assignment,  84 ; 
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covenant  not  to  assign  without  licence  will  be  enforced — such  covenants  run 
with  the  land,  85 ;  no  relief  against  forfeiture  by  breach  of  such  covenant, 
88 ;  sed  contra,  1099 ;  semhle,  equitable  charges  not  a  breach,  88. 

assignment  by  operation  of  law  is  no  breach  of  a  condition  not  to  assign,  ex 
gr.  if  lessee  become  Bankrupt,  86. 

covenant  to  insure  against  fire,  Court  now  relieves  against  breach  of,  in  certain 
cases  under  22  &  23  Vict.  c.  35  ..80;  but  not  more  than  once,  87  ;  but 
Equity  will  relieve  against  forfeiture  of  covenant  to  insure  performed  sub- 
stantially, 87  ;  but  will  not  interfere  to  modify  a  strict  contract  to  insure 
against  fire,  1103  ;  but  action  restrained  (here)  as  to  past  breaches,  1103. 

no  relief  against  covenant  to  repair  in  a  given  time,  87. 

where  covenant  to  repair,  Court  will  allow  a  reasonable  time,  88,  1083 ; 
relief  granted,  and  upon  such  a  covenant,  to  tenant  of  lunatic's  estate,  88 ; 
so  where  lessee  is  unable  from  circumstances  to  complete  repairs  within 
the  time  specified,  1079 ;  relief  on  covenant  to  repair  under  peculiar  cir- 
cumstances of  case,  1101. 

no  relief  against  wilful  voluntary  breach  of  covenant,  88. 

if  defendant  prevent  performance  of  covenant.  Equity  removes  the  oppo- 
sition, 88. 

covenant  to  lay  out,  &o.,  land  in  an  ornamental  manner,  &c.,  89. 

lessee  covenantee  cannot  restrain  dean,  &c.,  covenantors,  cutting,  &c.,  timber 
for  repairs,  89. 

breach  of  covenant  partly  executed,  restrained,  and  damages  for  executed 
breach,  90. 

Court  will  not  refuse  interference,  on  the  ground  of  mistake  of  both  parties 
in  form  of  covenant,  or  of  inconvenience  to  the  public,  90 ;  or  that  the 
work  in  breach  is  of  great  public  importance,  91. 

a  restrictive  covenant  is  enforceable  where  constructive  notice,  though 
covenantee  has  no  reversion,  93. 

Court  can  restrain  further  breaches  of  covenant,  where  covenantee  has  been 
compelled  repeatedly  to  resort  to  Law,  so  as  to  become  vexatious,  1192. 

Court  will  restrain  breach,  gradual  and  not  conspicuous,  94. 

covenantors  (here),  a  right  to  alter  roadway,  95. 

where  material  breaches  permitted  to  be  made  by  some  purchasers,  no 
injunction  to  restrain  another  purchaser,  95. 

breach  of  covenant  to  build  house  under,  &c.,  architect  in  twelve  months,  by 
building  after  that  time,  against  architect  restrained,  96. 

covenants  as  and  relating  to  public-houses,  &c.,  94,  96 — 98. 

building  a  wall  eight  feet  high  not  a  breach  (here)  of  covenant  to  build  only 
dwelling-houses,  so  (here)  building  a  stable,  96. 

implied  covenant  to  procure  land  for  lessees  to  make  a  railway,  enforced,  98. 

lessee  is  bound  to  inquire,  and  fixed  with  notice  of  covenants  entered  into 
by  lessor,  98 ;  and  original  grantor  can  file  a  bill  against  lessee,  grantee 
not  a  necessary  party,  99. 

it  is  no  ground  for  interference  of  Equity  in  breaches  of  covenant  that  persons 
had  been  employed  to  make  drains,  but  that  they  did  not  work  properly,  1097. 

executors,  when  Court  will  restrain  actions  against,  for  breaches  of  covenants 
in  testator's  lease,  1100. 

See  Auction  ;  Business,  &c.  ;  Copyright  ;  Ejectment  ;  Fibe  Insurance  ; 
Husband  and  Wife,  &c.  ;  Leases  ;  Light  ;  Mines  ;  Notice  ;  Parent 
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AND  Child,  &c. ;    Pabtnbeship;  Pbkalties;  Restraint   of  Trade; 
Eight  of  Wat  ;   Specific  Pebformanob  ;  School  ;  Vendor  and  Pub- 
chaser  ;  Waste. 
CEEDITOES— DEBTOES, 

appropriation  and  apportionment  qf  payments,  if  a  question  of,  can  be  raised 
and  dealt  with  in  an  action,  a  bill  for  an  account,  &c.,  is  demurrable,  639 

where  effect  of  an  agreement  to  hypothecate  was  a  forbearance  by  creditor,  a 
bill  by  creditor  for  a  declaration  of  lien  on  goods,  and  injunction,  &c.,  639. 

voluntary  trust  deed  in  favour  of  creditors  afterwards  varied  by  other  trusts 
not  enforceable  against  authors  of  trust,  641. 

conveyance  by  debtor  to  trustees  for  payment  of  creditors  who  do  not  execute 
or  conform  to  its  terms,  641. 

a  bargain  by  which  creditor,  in  consideration  of  being  surety  for  payment  to 
the  other  creditors  of  a  composition,  agreed  secretly  with  iehtoT  for  payment 
of  his  own  debts  in  full,  set  aside,  643  ;  a  bond  for  same  purpose,  decreed  to 
be  delivered  up,  644  ;  these  cases  proceed  on  grounds  of  public  policy,  644. 

fraudulent  execution  of  bond  in  fraud  of  creditors,  644. 

judgment  alleged  to  be  fraudulent,  execution  enjoined  under,  644. 

creditors  under  a  trust  deed,  forfeiting  by  laches  their  equity,  579. 

assignee  of  a  sum  payable  by  instalments — debtor  justified  in  continuing  to 
pay  creditor  until  assignee  obtained  an  injunction,  64.0. 

creditors  obtaining  warrants  for  payment  of  an  American  loyalist's  debts  out 
of  his  estate  there,  1218. 

creditor  not  restrained  (here)  enforcing  whole  moneys  remaining  due,  upon 
an  agreement  to  pay  by  instalments  with  a  proviso  in  default,  1218. 

assignees  under  a  trust  deed  for  creditors,  injunction  to  restrain  obstructing 
from  carrying  on  an  agreement  by  assignors  to  build,  638. 

creditor  of,  and  shareholder  in  a  joint  stock  company,  right  of,  to  enforce  debt 
against  individual  shareholder,  986. 

bond  creditor  restrained  proceeding  at  Law  against  executrix,  where  a  decree 
for  payment  of  debts  against  heiress  and  executrix,  1216. 

creditors,  restraining  proceedings  of,  either  in  this  country  or  in  foreign  Courts, 
for  recovery  of  debts.  Court  does  not  interfere  before  decree,  1017 ;  grounds 
of  interference,  1017 ;  Court  will  not  restrain  creditor  of  testator  who  has 
obtained  judgment  against  an  executor  de  bonis  testatoris  before  a  decree  in 
an  administration  suit,  from  issuing  execution,  1209  ;  principle  upon  which 
a  Court  of  Equity  restrains  a  creditor  from  enforcing  his  legal  rights  against 
the  estate  of  deceased  debtor,  1209 ;  the  Court  will  not  restrain  creditor 
from  prosecuting  his  legal  remedy  against  personal  representatives  unless 
there  is  a  decree  under  which  the  creditor  has  a  right  to  prove  his  debt, 
1209,  1257 ;  Court  restrained  proceedings,  after  an  administration  decree 
after  verdicts  against  executors  on  a  plea  of  set  oS,plene,  &c.,  pleaded,  1212  ; 
creditor  restrained  is  entitled  to  his  costs  at  Law  of  the  motion  to  restrain 
him,  1209  ;  cases  where  the  Court  restrained  proceedings  on  judgments, 
obtained  before  decree  in  creditors'  suits,  entitling  them  to  execution  de  bonis 
propriis  of  executor,  1210  ;  cases  where  injunction  refused,  1210,  1213. 

after  a  decree  for  administration  in  a  creditor's  suit,  the  Court  will  restrain  a 
creditor  of  testator  from  proceeding  at  Law  against  the  assets,  but  not 
from  proceeding  against  the  executors  personally,  1210  ;  where  after  such 
a  decree  executor  pleaded  a  false  plea,  to  get  an  opportunity  of  applying 
for  an  injunction,  creditor  not  entitled  to  a  judgment  de  bonis  propriis,  1210. 
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creditor  bringing  an  action  after  decree,  having  no  notice  of  decree  or  of  appli- 
cation to  restrain  him,  is  entitled  to  have  his  costs  ordered  to  be  first 
paid,  1211. 

legatee  may  obtain  an  injunction,  after  an  administration  suit,  to  restrain 
creditor  suing  at  Law,  1213. 

creditor  with,  notice  of  administration  decree,  action  by,  where  debt  disputed 
restrained,  and  not  entitled  to  his  costs  until  his  debt  established,  1213 ; 
but  a  creditor  proceeding  after  notice  of  administration  decree,  is  so  far 
a  contempt,  that  he  is  not  to  be  allowed  his  costs  of  the  motion  to  restrain 
him,  nor  of  his  further  proceedings  at  Law,  1213  ;  and  will  be  ordered  to 
pay  the  costs  of  the  motion,  but  will  be  allowed  to  set  them  off  against 
costs  at  Law  prior  to  notice  of  decree,  1215. 

action  commenced  before  administration  suit  not  proceeded  with  since  notice 
of  decree,  1215. 

creditor  whose  suit  in  Equity  is  stayed,  as  well  as  creditor  whose  action  is 
restrained,  is  entitled  to  discovery  of  assets,  and  payment  of  amount  into 
Court,  1215. 

creditor  under  a  joint  and  several  bond  restrained  proceeding  at  Law  against 
administrator  of  one  obligor,  having  entered  judgment  against  the  other, 
&c.,  1216. 

creditor's  suit,  where  after  decree  in,  Court  will  stop  creditor  proceeding  in 
another,  1216. 

creditor  restrained  proceeding  at  law  on  account  of  decree,  where  proceedings 
delayed,  allowed  to  prosecute  suit,  1217 ;  creditor  commencing  proceedings 
at  Law  against  administratrix  for  debt  of  testator,  then  instituting  suit  for 
same  purpose — payment  of  debt,  &c.,  at  Law — terms  of  staying  proceedings 
in  suit,  1347. 

debtor  refused  injunction  (here),  though  all  his  estate  taken  from  him  and 
vested  in  trustees  by  an  Act,  1213. 

if  heir  plead  false  plea.  Court  will,  after  administration  decree,  restrain  execu- 
tion against  ancestor's  assets,  but  not  from  proceeding  against  heir,  1214. 

See  Acquiescence  ;  Bokds  ;  Charging  Obdbes  ;  Contempt  ;  Executions  ; 

FeAUD  ;   GrAENISHBE  ;   LaCHES  ;   NOTICE. 

CRIMES, 

Court  no  jurisdiction  to  prevent  crimes,  except  in  protecting  infants,  716 ; 
but  Court  restrains  acts  amounting  to  crime,  if  they  lead  to  destruction  or 
deterioration  of  property,  716. 

CRIMINAL  PROCEEDINGS, 

originally  this  Court  has  no  jurisdiction  to  enjoin  or  regulate  proceedings 

upon  an  indictment,  circumstances  may  give  it,  716. 
relators  in  an  information  prosecuting  an  indictment,  716. 
injunction  granted  to  stay  proceedings  on  an  indictment  for  trespass,  two 
bills  having  been  filed  to  try  the  right  to  a  fishery,  716. 

CROPS :  See  Nuisance. 

CROSS  BILL, 

bill  to  restrain  breaches  of  certain  portions  of  an  agreement,  is  not  a  cross  bill 
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CROSS  BILL — continued. 

to  a  suit  by  defendant,  in  respect  of  otlier  equities  arising  out  of  same 
agreement,  1346. 
CROSS  DEMANDS, 

mere  existence  of,  not  sufficient  to  restrain  action  already  commenced  on  an 
account  stated,  1173. 
CROWN  :  See  Pbeeosatives  op. 
CURTESY, 

proceedings  (here)  tantamount  to  waiver  of,  and  father  not  entitled  to  restrain 

ejectment  brought  by  daughter  and  husband,  1085. 
tenant  by  the  curtesy,  ejectment  by,  against  lessees  holding  under  leases 
made  in  excess  of  powers,  1090. 
CUSTODIAN, 

plaintiff  entitled  to  injunction  to  preserve  property  until  custodian  could  be 
obtained,  1041. 
CUSTOM, 

restricted  (here)  to  digging  in  the  waste  for  coal  for  tenant's  own  consump- 
tion, 35. 
to  let  down  surface  is  bad,  37. 

there  may  exist  a,  as  to  mines  that  lord  cannot  take  without  consent  of 
copyholder ;  and  that  copyholder  cannot  without  consent  of  lord,  43 ; 
qusere,  as  to  timber,  40. 
woodwards  and  foresters  of  the  Crown  can  have  no  right  to  grant  to  free 
miners,  gales  or  licences  for  working  stone  quarries  in  uninclosed  land  in 
Forest  of  Dean,  43 ;  neither  by  custom,  prescription,  nor  by  presuming  a 
lost  grant,  43. 
bill  may  be  filed  by  one  person  to  determine  manorial  customs,  but  only  as  a 

bill  of  peace  on  behalf,  &c.,  46. 
custom  legalising,  as  to  a  payment  not  legally  demanddble,  726. 
See  Copyholds  ;  Ejectment  ;  Jtjeisdiction  ;  Mines. 
CUSTOM  OF  LONDON :  See  Light. 

D. 

DAMAGE, 

irreparable,  defined,  468. 
DAMAGES, 

cases  in  which  the  Court  will  and  will  not  award  damages  under  Lord 
Cairns'  Act  (21  &  22  Vict.  c.  27),  593,  594. 

it  is  discretionary  with  the  Court,  under  Lord  Cairns'  Act,  whether  it  will 
award  damages,  or  leave  Plaintiff  to  obtain  them  at  Law,  594. 

under  Sir  J.  Eolt's  Act  (25  &  26  Vict.  c.  42),  if  Plaintiff  at  time  of  filing 
bill  has  no  ground  for  relief,  the  Court  leaves  the  question  of  damages  to  a 
Court  of  Law,  594. 

Court  will,  where  legal  right  is  alone  in  question,  coupled  with  facts  amount- 
ing to  qualified  consent  and  acquiescence,  award  damages  instead  of 
granting  an  injunction  to  restrain  proceedings  by  railway  company,  1051. 

smallness  of  damages  recovered  in  action  will  not  prevent  interference,  1196. 

See  Action,  &c.  ;  Agreements  ;  Covenants  ;  Dissolving  Injunctions  ; 
Injunctions;  Injunctions  ex  parte;  Light;  Verdicts. 
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DEAN  AND  CHAPTER  :  See  Covenants. 

DEBENTURES, 

debentures  issued  fraudulently  as  ietween  directors  and  the  person  to  whom 

issued — bmia  fide  purchaser  of,  for  value  without  notice,  restrained  from 

suing  on,  1122,  1245 ;  such  assignee  takes  them  subject  to  the  equities 

which  affected  the  person  to  whom  issued,  1245,  1246. 

persons  dealing  iu  the  market  for  debentures  of  a  joint  stock  company, 

duties  of,  1246. 
See  Executions  ;  Piee  Companies  ;  Railway  Companies. 
DEBT,  testator  forgiving :  See  Executoes,  &c, 
DECEIT :  See  Fraud. 
DECISION  AT  LAW  :  See  Appeal. 
DECISIONS  OP  COURT  OP  CHANCERY  :  See  Chancbet,  CocfET  op. 

DECREE 

of  this  Court  does  not  prejudice  rights  of  persons  not  parties  to  suit,  487. 
where  Court  will  carry  the  benefit  of  a  former  decree  against  one  individual, 
into  execution,  &c.,  against  other  individuals  not  parties  to  fiist  suit,  1043. 
after  decree  establishing  trusts  of  will,  ejectment  against  Plaintiff  restrained, 
1073. 
inrolled,  debarring  estate,  ejectment  restrained  till  decree  reversed, 
1089. 
decree  not  in  accordance  with  verdict :  See  Veediots. 

DECREE  POR  ADMINISTRATION :  /See  Action, &c. ;  Executions;  Notice. 

DEEDS, 

executed  by  both  parties  with  fraudulent  intent,  no  relief  to  either,  semhle, 

363. 
lost  instruments,  363. 
See  Bankeuptct,  &c.  ;  PEAtro ;  Inspeotokship,  Deed  op  ;  Receivers,  &o.  ; 

Trusts. 

DEER:  See  Game. 
DELAY :  See  Laches. 

DEMURRERS, 

practice  of  filing,  in  railway  and  joint  stock  company  cases,  on  formal  and 
technical  grounds,  disapproved,  888. 

while  demurrer  or  demurrer  and  plea  pending,  injunction  cannot  in  general 
be  granted,  1299. 

demurrer  or  plea  to  injunction  bill  will  in  general  be  advanced  to  be  argued 
immediately,  where  pressing  reasons  shewn,  unless  great  delay  unaccounted 
for,  1299 ;  demurrer  or  plea  neglected  to  be  set  down  for  argument, 
or  abandoned,  or  overruled,  plaintiff  may  immediately  move  for  injunction, 
1299 ;  effect  of  demurring  to  part,  pleading  to  part,  and  answering  rest  of 
bill,  1299 ;  notice  of  motion  for  special  injunction — then  demurrer  filed — 
demurrer  set  down  and  argued  instanter,  1300;  demurrer  and  motion 
usually  argued  together,  1300 ;  pendency  of  demurrer  does  not  prevent 
serving  notice  of  motion  for  injunction,  1300 ;  if  advantage  gained  at  Law, 
by  pendency  of  demurrer,  afterwards  overruled,  parties  should  be  placed 
as  if  demurrer  never  filed,  1300,  1301. 
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DEM  URREES  —continued. 

demurrer  to  whole  bill,  allowance  of,  puts  an  end  to  injunction,  1301  ;  and 
though  liberty  be  given  to  amend,  1301,  Court  upon  allowing  demurrer,  will, 
in  proper  case,  give  leave  to  amend  without  prejudice  to  notice  of  motion  for 
an  injunction,  1301. 

cross  hill,  where  protected  from  demurrer,  and  where  not,  1345. 

See  AcQUiESCENOB ;  Amendment. 

DENTIST :  See  Bills  op  Exchange. 

DEPOSITS 

on  shares  in  respect  of  an  abortive  company,  922. 
See  Companies. 

DESIGNS :  See  Copymght  in  ;  Copyeight. 

DETINUE  :  See  Heirs,  &c. 

DEVISE,  DEVISEE, 

devisee  of  heir  of  testator  restrained  proceeding  in  ejectment,  where  a  verdict 

had  been  given  in  favour  of  testator's  will  and  the  will  established,  709, 

1315. 
acceptance  of  land  devised  on  condition  of  ratifying  a  previous  sale  by  testator, 

710. 
See  Acquiescence,  &c.  ;  Intekplbadee. 

DIEECTOES, 

a  promise  hy,  to  perform  services  gratuitously,  is  nudum  pactum,  925. 

the  question  of  remuneration  of  directors  is  intra  vires  of  a  company,  and 
Court  will  not  interfere,  it  is  matter  of  internal  arrangement,  926. 

election  of  directors,  declaration  of  chairman  of,  is  'prima  facie  evidence  of 
validity  of  election,  967  ;  bill  filed  in  name  of  company  on  authority  of 
two  persons  claiming  to  be  directors,  against  defendants  claiming  to  be  di- 
rectors, to  restrain  them  from  acting  (here)  taken  off  the  file,  967. 

sale  hy  directors,  acting  ultra  vires,  with  approval  of  majority  of  shareholders, 
to  two  of  the  body,  of  portion  of  company's  property,  amount  paid  up  on 
their  shares  taken  as  part  payment  of  purchase-money,  declared  void,  &c.  971. 

directors  not  allowed  to  purchase  debt  of  creditor,  and  then  sue  a  single 
shareholder,  so  as  to  enforce  contribution,  982  ;  but  must  be  no  delay  in 
coming  for  relief,  982. 

provisional  directors  of  joint  stock  company  will  be  resti'ained  publishing 
without  authority,  that  plaintiff  is  a  trustee  of  company,  985. 

directors,  removal  of,  for  misconduct,  985  ;  removal  of  directors  for  "  reason- 
able cause  "  in  company's  deed,  meaning  of,  985. 

directors,  some  of,  proceeding  in  opposition  to  majority  of  shareholders,  988. 

directors  de  facto  not  restrained  from  acting,  on  sole  ground  of  invalidity  of 
title,  989. 

directors,  no  jurisdiction  to  restrain,  upon  interlocutory  application,  from 
parting  with  moneys  prima  facie  belonging  to  company,  &c.,  there  being 
no  admission  of  a  trust,  993. 

directors  of  a  limited  company,  where  Court  will  not  prevent,  commencing 
business,  993,  973. 

See  Companies  ;  WiNDiNO-ur. 

DISABILITIES,  PAETIES  UNDER :  ,S<r  Lands  Clauses  Coksolidatiox  Act 
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DISCOVERY, 

plaintiff  in  bill  of  discoyery  is  only  entitled  to  discovery  of  matters  making 
out  his  own  title,  not  his  adversary's,  1 077. 

plaintiff  is  not  entitled  to  discovery  of  defendant's  case,  but  defendant  may 
ask  anything  tending  to  destroy  plaintiff's,  1343. 

where  there  is  discovery  there  must  he  a  full  discovery  of  anything  reasonably 
material  to  plaintiff's  case  at  the  hearing,  and  which  may  be  produced 
■without  overwhelming  amount  of  injury  to  defendant,  1341 ;  sitit  to  re- 
strain use  of  trade  marh — defendant  denying  right  of  exclusive  use — what 
defendant  hound  to  disclose  under  order  for  production  of  documents, 
1341. 

interrogatories  by  defendant  to  prove  no  novelty  in  plaintiff's  patent — what 
allowed  and  disallowed,  1344. 

interrogatories  by  plaintiff  to  bill  to  restrain  infringement  of  copyright  in  a 
directory — as  to  names,  &c.,  of  canvassers  and  towns  visited,  &c.,  must  be 
answered,  1344. 

no  discovery  whether  consideration  of  bond  was  not  an  agreement  to  cohabit, 
381. 

bill  of,  in  aid  of  proceedings  in  Probate  Court,  1067. 

bill  for  discovery  in  aid  of  a  defence  at  Law  and  delivery  up  of  bill,  if  dis- 
covery obtained  would  be  a  defence  at  Law — though  injunctions  to  stay 
proceedings  refused,  it  will  be  granted  to  stay  execution,  1128. 

Court  will  not  allow  a  contest  on  affidavits,  on  a  motion  for  an  injunction  to 
restrain  an.  action  until  defendant  has  given  discovery,  1187  ;  15  &  16 
Vict.  c.  86,  s.  58,  has  not  put  an  end  to  the  right  to  a  discovery  in  aid  of 
the  defence  at  Law,  1187. 

in  a  hill  of  discovery  in  aid  of  an  action,  &  prima  facie  case  must  be  shewn, 
1255. 

a  defendant  having  failed  in  proving  a  material  fact  at  Law,  of  which  he 
afterwards  obtains  a  discovery  from  the  adverse  party  in  Equity,  is  entitled 
to  an  injunction,  1187. 

petition  against  public  officer  and  several  directors  of  a  joint  stock  bank — all 
out  of  jurisdiction,  for  a  discovery  in  aid  of  a  defence  to  an  action  at  Law 
— and  to  restrain  action — no  injunction,  1188. 

production  of  documents  on  cross-examination,  referred  to  in  affidavit  of  plain- 
tiff in  support  of  interlocutory  motion  for  injunction,  what  ordered  to 
produce,  1343. 

See  Actions,  &c.  ;  Dissolving  iNjnNCTiONS ;  Ecclesiastical  Courts  ; 
Ejectment  ;  Policies  ;  Subvetobs. 

DISMISSAL  OF  BILL, 

upon  dismissal  of  bill,  injunction  falls,  1302,  1303,  1316;  though  in  inter- 
pleader suits,  it  is  usual  to  apply  for  an  order  to  discharge  injunction,  1802  ; 
an  injunction  does  not  of  itself  prevent  dismissal,  1302,  1316  ;  but  if  the 
motion  to  dismiss  was  inconsistent  with  justice,  the  Court  would  discharge 
an  order  (then  of  course)  to  dismiss,  1303 ;  and  bill  not  to  be  dismissed 
without  notice  of  motion,  1303. 

though  notice  of  motion  to  dissolve  an  injunction  is  pending — not  coming  on 
from  press  of  business  —it  is  not  irregular  to  obtain  order  to  dismiss  for 
want  of  prosecution,  1303. 

bill  dismissed  for  want  of  prosecution,  though  injunction  ordered  to  stand  over 
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DISMISSAL  OF  ^ILL— continued. 

with  liberty  to  bring  an  action,  where  no  steps  taken,  &o.,  after  answer, 

&c.,  1303. 
where  dismissal  of  bill  for  injunction  does  not  prejudice  plaintiff's  right  to 

file  a  new  bill,  1304. 
if  dismissal  of  bill  was  with  costs,  no  second  motion  for  same  objects,  until 

costs  paid  or  secured,  1304. 
/See  Costs. 

DISSOLVING  INJUNCTIONS, 

interlocutory  injimctions,  by  the  general  rule,  can  only  be  dissolved  in  open 
Court,  1264 ;  but  (except  upon  dissolving  injunctions  to  stay  proceed- 
ings until  discovery),  1267,  not  as  of  course,  but  upon  the  merits  only, 
1264. 

interlocutory  injunctions  can  be  dissolved  at  any  time  before  the  hearing  of 
the  cause,  1265  ;  and  in  special  circumstances  on  petition,  1265. 

stranger  to  suit,  application  to  dissolve  by,  may  be  by  motion  or  petition 
according  to  the  circumstances,  less  or  greater  complication  of  the  case, 
1265,  1273. 

dissolving  injunctions  to  stay  proceedings  until  answer,  present  practice, 
1267,  1268 ;  the  injunction  can  only  be  dissolved  upon  motion  upon  notice 
in  the  usual  way,  1268. 

in  whatsoever  terms  an  injunction  may  be  conveyed,  it  is  never  (except  in 
pressing  cases)  dissolved,  except  upon  motion  in  open  Court,  1268. 

notice  of  the  motion  to  dissolve,  practice  upon  giving,  1268. 

undertaking  sometimes  required,  on  obtaining  an  ex  parte  order,  or  interim 
order,  1268. 

Court  would  not,  pending  application  for  production  of  documents  in  schedule 
to  answer,  hear  a  motion  to  dissolve  an  injunction  on  coming  in  of  answer, 
1269. 

no  dissolution,  if  irregularity  is  waived  by  any  act  of  defendant,  1269 ;  cases 
where  irregularity  is,  and  where  it  is  not  waived,  1269. 

acquiescence  in  an  order  for  injunction,  and  delay,  disentitle  to  a  right  to 
dissolve,  1269. 

cases  where  an  order  for  injunction  not  disturbed,  made  where  Court  had  no 
jurisdiction,  1270. 

on  motion  to  dissolve,  defendant  may  rely  on  same  objections  to  the  bill  as 
would  have  formed  ground  for  demurring  to  it,  1270. 

on  motion  to  dissolve,  the  Court  dissolves,  or  continues  the  injunction,  or  in 
certain  oases  directs  an  issue,  1270. 

one  defendant  may,  under  exceptional  circumstances,  and  except  in  inter- 
pleader suits,  move  to  dissolve  an  injunction  in  ahsence  of  others,  unless 
they  are  interested  with  the  party  moving,  1274. 

some  of  defendants  in  a  bill  of  discovery  to  aid  an  action,  may,  under  circum- 
stances, move  to  dissolve  an  injunction  as  against  others  refusing  to  move, 
1275. 

in  an  interpleader  suit,  the  notice  to  dissolve  the  injunction  given  by  a  co- 
defendant  must  be  served  upon  all  the  defendants  as  well  as  upon  plaintiff, 
1274. 

each  of  the  defendants  restrained  must  move  to  dissolve,  and  the  iujunction 
will  not  be  dissolved  as  to  those  not  moving,  1274 ;  though  each  defendant 


INDEX  TO  INJUNCTIONS  IN  EQUITY.  1425 

DISSOLVING  INJUNCTIONS— con«m«ed 

is  at  liberty  to  move  to  dissolve  an  injunction  as  to  himself,  without  regard 
to  the  state  of  the  proceedings  as  to  the  others,  yet,  if  an  action  has  been 
commenced  by  defendants  jointly,  the  Court  will  not  in  general  dissolve 
the  injunction  if  it  has  been  extended  to  stay  trial,  until  all  defendants 
have  answered,  1274. 

where  officers  of  a  corporation  are  made  co-defendants  to  a  bill  for  a  dis- 
covery, and  an  injunction  to  stay  an  action  by  the  corporation,  the  injunc- 
tion will  be  dissolved  on  coming  in  of  answer  of  corporation,  although 
officers  have  not  answered,  1275. 

bankruptcy  of  a  sole  plaintiff  Aoes  not  dissolve  an  injunction,  1275,  1302; 
but  if  the  suit  is  not  revived  the  injunction  will  be  dissolved,  1275  ;  so 
it  was  of  insolvency,  1275. 

where  defendant  becomes  bankrupt  after  injunction  obtained,  he  may  move 
to  dissolve  without  the  assignees,  1302. 

ahatement  of  suit  hy  death  of  sole  plaintiff  does  not  dissolve  injunction, 
1276,  1302,  1316  ;  what  is  to  be  done  in  such  a  case,  1276  ;  where  one  of 
several  plaintiffs  dies,  what  is  to  be  done,  1277. 

abatement  by  death  of  defendant — injunction  not  dissolved — what  is  to  be 
done,  1277,  1302. 

motion  to  dissolve,  before  whom  to  be  made,  1277. 

evidence  required  and  used  on  motion  to  dissolve,  1278 ;  not  sufficient  that 
defendant  merely  brings  into  dispute  and  questions  the  statements  of  plain- 
tiff, 1296  ;  nor  will  Court  dissolve  injunction  upon  sole  ground  that  plain- 
tiff's equity  is  denied  by  defendant's  affidavit,  where  affidavit  does  not 
traverse  all  the  facts  on  which  plaintiff's  equity  rests,  1296. 

old  practice  where  evidence  was  contradictory,  1296 ;  Court  refuses  an  in- 
junction where  evidence  of  plaintiff  and  defendant  is  altogether  contra- 
dictory, 1296  ;  affidavits  in  support  of  statements  introduced  into  bill  by 
amendment  after  injunction  granted,  tending  to  support  injunction,  cannot 
be  read  on  motion  to  dissolve,  1278 ;  if  affidavit  of  defendant  filed  only 
evening  before  motion  to  dissolve,  plaintiff  having  obtained  injunction 
restraining  proceedings  at  Law,  must  be  prepared  to  meet  application  to 
dissolve,  1279. 

hearing  of  motion  to  dissolve,  what  is  done  upon,  1278,  1279  ;  where  an 
undertaking  as  to  damages  has  been  given,  1279. 

order  to  dissolve,  form  of,  1297  ;  order  for  continuing  the  injunction,  form  of, 
1279. 

injunction  "  until  answer  or  further  order,"  or  "  until  answer  with  liberty  to 
apply  " — not  dissolved  by  putting  in  answer — and  is  in  force  until  dis- 
charged, 1301 ;  motion  to  dissolve  not  entertained  until  time  to  consider 
sufficiency  of  answer,  1301. 

Bee  Dismissal  of  Bill  ;  Injunctions  ex  pakte  ;  Pleas. 

DISTRESS  :  See  Landlokd  and  Tenant  ;  Rent. 

DIVIDENDS  :  See  Banking  Companies  ;  Railway  Companies. 

DOCK  COMPANIES, 

company  restrained  entering,  &c.,  upon  lands,  until  the  lien,  under  an  agree- 
ment, of  tenants  whose  tenancy  had  been  determined  by  notice  from  com- 
pany, who  had  purchased  freeholder's  interest  subject  to  tenant's  rights,  had 
been  satisfied,  940 ;  bill  to  restrain  action  for  calls,  on  the  ground  plaintiffs 

4  Y 
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DOCK  COMPANIES— conimaei. 

in  action  need  (here)  only  prove  making  calls,  and  alleging  a  nominal  sub- 
scription of  a  portion  of  the  share  of  capital  required  to  be  subscribed,  to 
enable  bill  to  be  brought  into  House  of  Lords,  &c.,  is  demmxable,  940. 
a  board  restrained  prosecuting  action  against  company  in  respect  of  alleged 
deficiencies,  and  company  entitled  to  maintain  suit  for  account  against 
board,  941. 

DOCK  WARRANTS  :  See  Lien. 

DOCUMENTS, 

defendants  restrained  from  parting  with,  1036. 
See  Bill  of  Exchange  ;  Dissolving  Injunctions. 

DOMICIL :  See  Teansfbe. 

DRAINS:  ;See  Covenants. 

DRAMATIC  PIECES— DRAMATIC  WORKS  :   See  Coptbight,  Publishing, 
&c. ;  Restraint  of  Teadb. 

DURESS, 

securities  obtained  hy,  hy  one  resident  foreigner  against  another,  under  an 
obligation  entered  into  in  the  country  of  the  parties,  1253. 

E. 
BASEMENTS, 

grantor  cannot  claim  rights  over  property  granted  absolutely,  even  if  con- 
tinuous and  apparent  easements  in  respect  of  adjoining  tenements,  452. 

vendor  of  two  adjoining  tenements  subject  to  no  liability  as  to  right  of  way 
through  one  by  tenant  of  other,  position  of  purchasers  of  each,  453. 

public  highway,  adverse  user  for  more  than  twenty  years,  no  bar  to  public 
right,  460. 

actual  disuse  of,  others  having  acquired  adverse  rights,  destroys  right  of,  20 : 
See  Stream. 

a  prescriptive  right  to  a  riparian  easement  cannot  be  enlarged  to  the  prejudice 
of  another,  20. 

continuous  flow  of  water  along  artificial  culvert,  22. 

easement  (water  through  a  pipe  from  a  well)  none  here,  but  merely  a  license. 

the  right  to  support  of  land  immediately  round  a  house  is  not  an  easement, 
but  the  ordinary  right  of  enjoyment  of  property,  454. 

photographic  studio  upon  roof  of  shop,  no  right  (here)  to  erect,  452. 

chimneys,  right  to  use  of  two  in  a  wall,  infringement  of,  restrained  (here)  upon 
constructive  notice,  459. 

party  walls  are  an  easement  and  will  be  protected,  462. 

wharfinger's  rights  under  Thames  Embankment  Act,  1862,  not  having  special 
easement  in  bed  of  river,  454 

upon  grant  of  right  to  use  certain  roads,  &c.,  "  in  and  through  his  estate," 
defendant  restrained  making,  &o.,  a  wall,  obstructing  plaintiif,  456. 

customer,  if  encouraged  to  erect  ivories  to  which  an  easement  is  essential,  an 
equitable  right  will  be  acquired,  460. 

lessee  of  inner  Jias  way  of  necessity  over  outer  close  belonging  to  same  land- 
lord, 461. 

proof  of  easement  less  than  that  claimed,  disentitles  to  relief,  453. 

notice,  adjoining  land  to  be  laid  out  so  as  to  make  right  of  u-ay  necessary, 
reserves,  by  implication,  a  way  of  necessity  to  vendor,  461. 
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B  kSEMElSTS— continued. 

an  easement  may  grow  out  of  the  conveyance  of  real  property  for  specific 

purposes,  462. 
conveyance  of  land  for  luilding,  right  of  minerals  reserved,  to  what  support 

purchaser  is  entitled,  455 ;    same  right  exists,  though  conveyance  under 

compulsory  powers  oi  3l  Eailway  Act,  455. 
person  selling  to  another  for  an  express  purpose,  cannot  derogate  from  his 

grant  hy  acts  in  adjacents  soil,  unfitting  land  sold  for  that  purpose,  455 ; 

but  purchaser  not  entitled  to  additional  support  by  accidental  state  of  ad- 
joining soil,  455. 
right  of  way  through  gateway,  &o.,  grant  of,  (here)  not  confined  to  right  of 

footway,  but  for  all  purposes,  459. 
lord  may  drive  carriages  under  copyhold  to  work  mines  within  manor,  457. 
laches  and  no  proceedings  instituted  until  building  completed,  disentitled  to 

injunction,  458. 
acquiescence,  a  company  is  as  much  hound  hy,  as  an  individual,  and  right 

of  user  (here  of  private  communication  with  a  railway)  acquired,  and  an  in-' 

definite  agreement  far  user  on  reasonable  terms,  removed  by  actual  user,  858. 
an  easement  may  he  abandoned,  but  mere  non-user  is  not  abandonment,  and 

easement  may  be  resumed,  unless  others  led  to  incur  expense,  461. 
See  Mandatory  Ikjunctions  ;  Specific  Pbefoemancb  ;  Support  ;  Vendor 

AND  Purchaser  ;  Water. 
EAST  INDIA  COMPANY :  See  Corporations  Aggregate. 
ECCLESIASTICAL  COUBTS, 

claiming  protection  from  discovery  on  ground  of  exposure  to  censures  of 

Ecclesiastical  Court,  admission  of  other  circumstances,  1037. 
bill  of  discovery  in  aid  of  jurisdiction  of  Ecclesiastical  Court,  this  Court, 

would  not  admit,  1067  ;   Ecclesiastical  Court  had  power  of  compelling 

discovery,  1067. 
See  Injunctioks  to  restrain  Proceedings  in  Ecclesiastical  Courts. 
ECCLESIASTICAL  MATTEES— BUKIAL  GEOUNDS,  &c., 

doctrine  of  open,  or  mixed,  or  strict  communion — Particular  Baptist  church, 

755. 
"  Protestant  dissenters,''  meaning  as  understood  by  author  of  trust,  757. 
Unitarian  Protestant  dissenters,  757. 
"  The  Directory,"  chapel  appropriated  to  worship  according  to,  and  therefore 

Presbyterian  form,  758 ;  Free  Church— worship  on  model  of  Church  of 

Scotland  decreed,  760. 
congregation  of  dissenters,  powers  of,  759. 
French  Protestant  church  in  London — dismissal  of  minister,  762. 
managing  body  of  a  religious  society,  agent  of,  restrained  disturbing  posses- 
sion, 766. 
minister  of  a  dissenting  chapel,  no  interference  to  prevent  removed  of,  where 

no  provision  for  his  continuance  in  office,  771. 
practice  of  Court  when  it  finds  a  minister  in  possession  of  dissenting  meeting 

house,  772. 
the  effect  of  usage  as  evidence  of  the  trusts  on  which  a  dissenters'  place  of 

worship  is  held,  varies  greatly  in  diflferent  circumstances,  759, 
ministers  restrained  oflSciating,  759,  763,  767. 
ministers  not  restrained  officiating,  769,  770 ;   hindering  pastor  officiating, 

restrained,  762,  764. 
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ECCLESIASTICAL  MATTERS— BURIAL  GROUNDS,  &c.— continued. 
minister,  riglit  of  electing  at  vestry  meetings,  761. 
incumbent  of  a  parochial  chapel — incumbent  of  mother  church — celebration 

of  marriages,  &c.,  765. 
distenting  minister  is  only  tenant  at  will  of  chapel  and  dwelling-house  where 

possession  given  by  trustees,  766. 
Incumbent  of  living  cannot  open  mines  without  consent  of  patron  and 

ordinary — qusere  whether  sanction  of  Ecclesiastical  Commissioners  is  not 

necessary,  767. 
Synod  of  Australia  (in  connection  with  Established  Church  of  Scotland),  bill 

by,  against  minister  and  trustees  of  a  church,  760. 
trustees  of  a  chapel  cannot  set  up  their  cestui  que  trust — the  congregation, 

— have  departed  from  original  doctrines,  to  try  that,  proceedings  must  be 

in  name  of  Attorney-General,  764. 
trustees  of  chapel  improperly  appointed  removed  and  new  ones  appointed,  764. 
trustees  of  a  chapel  restrained  (here)  from  executing  a  mortgage,  772. 
church,  no  injunction  to  restrain  pulling  down  part  of  intended,  built  beyond 

regulation  line  of  buildings  without  consent  of  Metropolitan  Board  of 

"Works,  764. 
church,  restoration  of  interior  of,  Court  of  Chancery  has  no  jurisdiction  to 

direct,  but  will  restrain  alteration  of  walls  or  brickwork  without  authority, 

766. 
tombstones  and  graves„Cou.rt  will  restrain  removal  of,  777. 
family  graves  in  perpetuity  in  a  private  burial  ground  attached  to  a  dissent- 
ing chapel,  purchasers  of,  can  restrain  trustees  removing  graves,  &c.,  768. 
cemetery,  using  lands  as,  not  restrained  on  the  ground  that  the  drainage  led 

into  a  choice  spring  of  adjoining  owner,  778. 
mortgagees  of  land  set  apart  as  a  burial  ground  purchased  in  perpetuity 

restrained  destroying  graves  or  preventing  future  interments,  768. 
school-house  in  the  churchyard,  rector  building,  injunction  refused  to  restrain, 

768. 
churchyard  wall.  Court  will  restrain  pulling  down,  769. 
chancel,  lord  of  manor  (here)  entitled  by  prescription  to  perpetual  and  ex- 
clusive use  of,  774. 
institution  of  clerk.  Court  will   restrain,  in  suit  to  impeach  conveyance  of 

advowson,  769. 
induction  to  a  benefice,  interference  with,  Court  will  restrain,  776. 
inducting.  Court  will,  in  a  projjer  case,  restrain  bishop  from,  769. 
lapse  in  a  living.  Court  will,  in  a  proper  case,  restrain  a  bishop  from  taking 

advantage  of  a,  770. 
archbishop,  Court  in  a  proper  case  will  restrain,  from  collating  for  a  lapse  to 

a  deanery,  770. 
licensing  a  minister,  injunction  to  restrain  Dean  of  Windsor  from,  dissolved 

(hero),  770. 
electing  a  minister.  Court  will,  in  a  proper  case,  restrain  trustees  of  a  chapel,  770. 
Equity  will  not  aid  a  congregation  against  its  minister,  where  it  has  acted 

oppresively,  775. 
trustees  in  a  trust  to  present  to  a  living  not  filled  up  at  time  of  avoidance,  771. 
trustees,  right  of  electing  minister,  nothing  being  said  as  to  number,  771. 
trustees  of  ciiapel — application  of  sacramental  and  other  collections,  773. 

of  a  religious  society  will  be  restrained  doing  any  act  obstructive  of 

the  enjoyment  of  the  property  for  purposes  authorized,  776. 
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ECCLESIASTICAL  MATTERS— BURIAL  GROUNDS,  &c.— continued. 

Vicar-Qeneral  of  the  Roman  Catholic  Church  at  Oibraltar,  fees  received  by 

him  for  administering  the  offices  of  the  Church,  773. 
a  dissenting  meeting-house  must  continue  devoted  to  the  doctrines  of  the 

foundation  of  the  trust,  772. 
charges,  making  Judgments,  on  living — no  relief  to  first  mortgagee  without 

aiding  simony,  772. 
sequestration  issued  by  puisne  mortgagees,  772. 

sequestrator,  no  account  against,  for  mere  purpose  of  discharging  a  sequestra- 
tion under  a  legal  judgment,  775. 
annuities  charged  on  rectories  and  a  vicarage — sequestrations  restrained  in 
favour  of  annuitants,  773  ;   second  incumbrancer  on  u.  rectory,  receiver 
appointed  in  favour  of,  773. 
bond  for  resignation,  773. 

bill  by  clerk  of  patron,  who  had  recovered  in  a  quxre  impedit,  for  account 
of  profits  of  benefice  pending  litigation  against  bishop  and  his  clerk — 
demurrer  by  bishop  allowed,  but  the  clerk  is  liable  for  waste,  774. 
mortgagor  of  a  manor  with  advowson  appendant,  presents,  774. 
See  Chaeities  ;  Chubchwakdbns  ;  Mines. 
EDITION :  See  Authors,  &o.  ;  Coptkight. 
EJECTMENT, 

a  bill  to  stay  ejectment  should  allege  facts  raising  an  equity  entitling  to 

Injunction,  1091. 
ejectment  restrained  (here)  until  discovery  of  character,  &c.,  in  which  defen- 
dant claimed,  and  nature  of  claim,  1097. 
cases  where  the  Conrt  has  granted  perpetual  injunctions  to  restrain  eject- 
ment, 1087,  1189  ;  suffering  decree  debarring  estate  to  be  enrolled,  1089. 
after  leave  given  to  bring  ejectment,  a  new  ejectment  cannot  be  brought 

without  leave,  1090. 
ejectment  hy  vendor   to  railway  company,  injunction  refused   to  restrain, 
company  refusing  to  undertake  to  abide  by  any  order  Court  might  make 
if  judgment  was  given,  1051. 
no  injunction  to  restrain  proceedings  in  ejectment  before  judgment,  except 
where  parties  are  in  trade,  1072  ;  defendant  at  Law  must  give  a  complete 
judgment  at  Law,  1075 ;  injunction  refused  (here)   except   upon  usual 
terms  of  confessing  judgment,  case  being  on  eve  of  trial,  and  delay  in  filing 
bill,  1088. 
ejectment  hy  a  party  who  would  he  a  constructive  trustee,  against  person 

having  good  legal  and  equitable  title,  restrained,  1072. 
acquiescence,  ejectment  restrained  in  cases  of,  1076,  1080 ;  so  where  conceal- 
ment and  acquiescence,  with  conduct  creating  estoppel,  1077. 
the  jurisdiction  of  Court  extends  to  remove  any  impediment  to  the  fair  trial 
of  real  question,  not  to  trial  of  question,  1072 :   agreement,  absolute  owner 
to  take  a  lease,  setting  up,  restrained,  1072 ;  fine  levied  pendente  lite  not 
allowed  to  be  set  up,  1090. 
trustee,  ejectment  hy,  not  restrained  (here)  against  equitable  tenant  for  life 

committing  waste,  1073. 
purchase  in  trust  by  verbal  agreement  for  plaintiff — claim  of  absolute  owner- 
ship— agreement  enforced,  1081. 
ejectment  on  terre  tenant  restrained,  where  receiver  appointed  in  creditors  and 
legatees'  suit,  1073. 
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FjJEGT:MENT— continued. 

ejectment  against  purchaser  of  lease  taken  in  execution  under  a  fi.  fa.,  re- 
strained, where  possession  without  assignment  of  term,  1074. 

ejectment  against  yearly  tenant  with  option  of  purchase,  1074. 

ejectment  against  tenant  with  agreement  for  a-  lease,  having  violated  condi- 
tions— injunction  refused,  1075. 

tenant  cannot  restrain  ejectment  by  a  claimant,  1075. 

injunction  against  verdict  in  ejectment  upon  breach  of  covenant,  refused, 
being  other  breaches  against  which  no  relief,  1075. 

no  relief  against  ejectment  upon  a  mere  agreement  for  a  lease  where  covenant 
against  which  no  relief,  would  have  been  violated,  1075. 

landlord,  by  his  negligence  in  suffering  judgment  by  default,  may  restrain 
tenant  setting  up  a  lease  against  his  ejectment,  1076. 

surviving  partner  restrained  proceeding  by  ejectment  to  recover  farm  of 
which  he  and  deceased  partner  were  joint  lessees,  1076. 

allegation  of  gift  of  house  not  proved — ejectment  not  restrained,  1077. 

if  plaintiff  in  Equity  might,  as  landlord,  have  made  himself  defendant  at 
Law,  the  Court  will  not  restrain  execution  in  ejectment,  1087. 

plaintiff  in  Equity  has  no  right  to  discovery  of  plaintiff  at  Law's  title  in 
ejectment  against  plaintiff  in  Equity,  1077. 

copyhold  heir  of  wife,  ejectment  by,  not  restrained  (here),  1090. 

custom  under  which  possession  given  with  a  view  to  grant  a  lease,  ejectment 
in  violation  of,  restrained,  1078. 

no  relief  against  ejectment  for  non-payment  of  rent,  if  any  covenant  against 
which  relief  does  not  lie,  is  broken,  1100. 

Equity  will  not  generally  restrain  ejectment  for  breaches  of  covenant,  except 
for  breach  in  non-pa}  ment  of  rent,  1097. 

covenant  to  repair,  where  relief  against  consequences  of  a  breach  of,  and 
ejectment  restrained  for  such  a  breach,  1079. 

covenant  to  cultivate  land  on  which  no  buildings  ertcted — ejectment  for 
breach  not  restrained  where  buildings  erected  and  then  taken  down,  1084. 

waiver  hy  mortgagee  of  default  by  mortgagor — ejectment  restrained,  1080. 

specific  performance  of  agreement  decreed,  though  breach  of  covenant  to 
insure,  ejectment  I'estrained,  1082. 

bill  filed  after  judgment  in  ejectment  for  non-payment  of  rent — plaintiff 
(in  Ireland)  not  restrained  executing  his  habere,  1091. 

rent-charge,  owner  of  first,  no  injunction  to  restrain  ejectment  by  owner  of 
second  rent-charge  except  upon  payment  of  moneys  spent  in  repairs  by 
owner  of  first  rent-charge,  1082. 

lease,  hill  ly  person  interesttd  in,  to  restrain  an  ejectment,  and  for  confirmation, 
1090 

renewal  of  lease,  covenant  for  perpetual—  covenants  in  renewed  lease  to  repair 
and  insure  broken — refusal  to  renew,  no  injunction  against  ejectment  by 
landlord,  1083  ;  covenant  for  perpetual  renewal  of  lease,  ejectment  re- 
strained and  renewal  decreed,  1092  ;  course  for  tenant  (in  Ireland)  to  pursue 
where  lease  for  lives  renewable  for  ever  expires  without  renewal,  1092. 

in  suit  (in  Ireland)  for  renewal,  though  defendant  not  proved  assignee  of 
reversion,  a  case  may  be  made  to  restrain  executing  his  habere,  1092. 

remaindermen  restrained  (here)  proceeding  at  Law  to  recover  an  estate  sold  by  a 
])orson  supposed  to  be  trustee,  and  purchase-money  paid  to  tenant  for  life,1083. 
remote  remainderman  and  tenants,  injunction  to  restrain  receiver  ejecting 
tenants  (hero)  refused,  1089. 
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EJECTMENT— cowiiraweif. 

ejectment  bill,  not  stating  result  of  a  suit  and  action,  operation  (here)  of 

Statute  of  Limitations  not  prevented,  1093. 
See  Bills  of  Peace  ;  Canal  Companies  ;  Covenants  ;  Coetesy  ;  Decree  ; 
Devise,  &c.  ;  Bxeootions  ;  Foefritubes  ;  Heik,  &c.  ;  Judgment  Cke- 
DiTOE,  &c.  ^  Leases  ;   Legal  Eights,  &c.  ;   Paetneeship  ;   Perpetual 
Injunctions  ;  Vendor  and  Purchasee  ;  Wills. 
ELECTION, 

election  of  directors — declaration  of  chairman   is  prima  facie  evidence  of 

validity  of  election,  967. 
party  electing  to  proceed  in  Equity  restrained  proceeding  at  Law,  1259. 
suit  m  Equity — plaintiff  in,  bringing  action  in  respect  of  subject-matter  of  the 
suit,  and  also  other  matters  foreign  to  the  suit — the  common  order  to  elect 
does  not  apply — form  of  order,  1345. 
See  Bills  op  Exchange  ;  DieEotoes  ;  Forfeitures. 
ELEGIT :  See  Executions. 
ENGINEER  :  See  Awards  ;  Bnginebeing. 
EQUITABLE  ASSIGNMENT  :  See  Commission. 
EQUITABLE  INCUMBRANCBES  :  See  Inoumbeancees. 
EQUITABLE  PLEAS, 

where  this  Court  will  and  will  not  interfere  by  injunction,  in  oases  of  equi- 
table pleas  at  Law,  1044. 
where  Defendant  has,  at  Law,  an  equitable  defence,  he  is  not  compellfid  to 

plead  it,'  but  may  proceed  in  Equity  to  restrain  the  notion,  1188. 
the  right,  under  s.  83  of  17  &  18  Vict.  c.  125,  fo  plead  an  equitable  defence 

is  only  permissive,  and  is  optional,  not  compulsory,  1254. 
if  Defendant  plead  an  equitable  plea  to  an  action,  he  cannot  restrain  the 
action  on  same  ground,  if  Court  of  Law  can  give  same  relief  as  Court  of 
Equity  ;  but  if  it  cannot,  then  the  equitable  plea  is  no  bar  to  a  suit  in 
Equity,  1193 ;  and  if  he  allege,  in  such  a  suit,  complicated  accounts,  if 
there  is  nothing  to  shew  that  these  accounts  could  not  be  taken  at  Law, 
the  action  will  not  be  restrained,  1255. 
a  party  will  not  have  lost  his  right  in  Equity  by  setting  up  a  defence  at  Law 
by  way  of  equitable  plea,  demurred  to  in  such  a  way  as  to  leave  the  equi- 
table ground  untouched,  1254. 
leave  to  plead  an  equitable  plea,  refused  by  the  Court  of  Law — bill  to  restrain 
the  action  for  dilapidations  and  rent — on  same  grounds  as  in  (intended) 
plea— namely,  an  agreement  for  surrender  of  lease — injunction  granted  on 
Plaintiff  paying  into  Court  amount  for  which  action  brought,  1255. 
See  Wall,  Party. 
EQUITABLE  TITLE  :  See  Lord  Mayor's  Court,  restraining  Peooeedinqs  in. 
ESCROWS:  See  Bonds. 
ESTOPPEL:  ySee  Ejectment ;  Patents. 
ESTRBPEMENT, 

no  injunction  in  nature  of,  unless  title  clear,  154. 
none  against  tenant  with  covenant  for  perpetual  renewal,  154. 
ESTUARY  COMPANY, 

not  entitled  (here)  to  take  compulsorily,  land  not  required  for  site  of  cuts 
or  works,  but  to  supply  materials  for  execution  of  works,  939. 
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ETCHINGS :  See  Pudlishino,  &o. 

EVIDENCE, 

withheld  from  Plaintiff  at  Law,  and  in  Defendant's  power,  relief  in  Equity, 

584 :  See  Feaud. 
in  a  suit  at  Law,  introductioa  of,  restrained,  if  manifestly  contrary  to  right 

and  justice,  1070, 
examination  of  deponents,  viva  voce,  under  15  &  16  Vict.  c.  86,  s.  40,  Court 

has  a  discretiorary  power  under,  1280. 
evidence  of  belief  is  of  no  value  at  the  hearing  of  the  cause,  hut  admitted  in 

interlocutory  applications,  1292. 
See  Issues. 

EXCHEQUER  (EQUITY  SIDE),  COURT  OF, 
injunctions  to  restrain  proceedings  in,  1022. 

EXECUTIONS, 

upon  decree  by  creditor  on  behalf,  &c.,  a  former  creditor  who  has  obtained  judg- 
ment in  ejectment  grounded  on  an  elegit,  shall  not  be  allowed  to  get  into 
possession,  61. 

plaintiff  cannot,  under  1  &  2  Vict.  c.  110,  levy  execution  on  purchase  money 
of  leaseholds  sold  by  auction  after  verdict  and  before  judgment  entered  up, 
61 ;  27  &  28  Vict  c.  112,  does  not  deprive  judgment  creditor  of  his  charge 
who  is  unable  to  have  the  land  delivered  to  him,  and  mortgagees  restrained 
paying  surplus  purchase  money  to  mortgagor,  62. 

as  between  debenture  holders  of  a  railway  company  and  judgment  creditors, 
a  debenture  holder  cannot  obtain  an  injunction  to  restrain  a  judgment 
creditor  from  suing  out  an  elegit,  62. 

judgment  creditor  of  a  company  under  an  elegit,  what  right  of  possession  he 
has,  62 ;  he  may  take  rolling  stock  and  chattels,  but  restrained  taking  up 
rails  or  fixtures,  62. 

execution — sale  may  be  enjoined,  where  it  would  cause  a  cloud  on  Plaintiff's 
title,  553. 

restraining  proceedings  at  Law  vpon  judgment  after  execution,  amount 
marked  on  writ  and  costs  generally  lodged  in  Court,  &c.,  1095. 

lessee  not  restrained  executing  a  judgment  in  ejectrntnt  against  his  sub-lessee, 
though  lessor  had  waived  breaches  of  covenant  on  part  of  lessee,  1096. 

execution  on  judgment  against  an  estate  sold  before  judgment,  but  ineffectually 
conveyed  to  purchaser,  bill  to  restrain  not  demurrable,  1097. 

execution  upon  ejectment,  so  as  to  choose  a  part  of  the  lands  intermixed, 
restrained,  1097. 

execution  by  creditor  after  a  decree  upon  a  judgment  obtained  before,  1163. 

judgment  creditor  acquires  a  right  to  the  goods  of  debtor  b}'  virtue  of  a^.  fa. 
from  the  teste  of  the  writ,  and  paramount  to  right  of  executor,  1159 ;  and 
on  this  ground  and  the  ground  that  a  decree  for  an  account  and  adminis- 
tration was  conditional  on  mortgage  property  proving  insufficient  to  satisfy 
PlaintifFs  demand.  Court  refused  executor  an  injunction  to  restrain  execu- 
tion, 1160. 

party  against  whom  a  verdict  has  been  obtained,  must  pay  the  money  re- 
covered into  Court,  before  he  can  be  entitled  to  stay  execution,  1161. 

injunction  to  restrain  sheriff  executing  a  f.  fa.  against  furniture,  etc.,  of  De- 
fendant at  Law,  let  with  house  to  Plaintiff  in  jiossession.  refused  unless  a 
trust,  1161. 
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EXEOVTIOTSIS— continued. 

creditor  of  exectttor  taking  in  execution  a  lease  of  testator's  renewed  in  execu- 
tor's name,  Court  (here)  refused  to  restrain,  1161. 

rails,  plant,  and  materials — chattels  hrought  hy  contractor  on  line,  not  liable 
(here)  to  be  taken  in  execution  for  company's  debts,  553,  1161. 

iron  rails  and  tramways  put  down  upon  iron  tram-plates  and  ivooden 
sleepers  by  sub-lessee,  are  trade  personal  chattels,  not  affixed  to  freehold,  and 
liable  to  be  taken  in  execution  by  execution  creditor  of  sub-lessee,  1162. 

plaintiff  at  Law  unsuccessful — Defendant  about  to  issue  execution  for  costs — 
injunction  ex  parte  to  restrain  execution,  refused,  unless  upon  payment  in 
of  amount  of  the  taxed  costs,  1162. 

execution  on  a  ca.  sa.  is  satisfaction  of  a  debt  at  Law,  and  Equity  will  not 
assist,  1163. 

See  Bank  or  England  ;  Bills  op  Exchange  ;  Bills  of  Sale  ;  Eeattd,  &c.  ; 
Judgments;  Mortgages. 
EXECUTORS— ADMINISTRATORS, 

purchaser  from  executors  is  not  bound  to  pay  purchase  money  till  probate, 
697  ;  but  executors  (here)  entitled  to  restrain  taking  possession  of  leaseholds 
contracted  to  he  sold  by  testator,  before  probate,  697. 

the  personal  representative  (administrator  here)  is  both  legally  and  equitably 
entitled  to  the  assets,  &c.,  701. 

the  personal  representatives  are  the  proper  parties  to  sue  to  recover  assets,  698. 

when  parties  interested  in  the  estate  will  be  allowed  to  sue  for  that  purpose, 
698,  699. 

if  testator,  when  he  makes  his  will,  is  aware  of  circumstances  of  executors 
and  trustees.  Court  will  not  lightly  interfere,  698  ;  executor  insolvent,  698. 

suggestion  by  trustees  of  fund,  administrator  of  one  of  cestuis  que  trust  has  un- 
fairly obtained  the  letters  of  administration,  is  no  defence  to  a  claim  of  ad- 
ministrator, 700. 

pendency  of  suit  to  have  probate  or  letters  of  administration  recalled,  not  suffi- 
cient to  grant  injunction  and  receiver  against  personal  representatives,  703  ; 
unless,  inter  alia,  there  is  fraud,  or  the  executor  has  agreed  that  the  validity  of 
the  testamentary  paper  by  which  he  was  appointed,  shall  be  tried  in  the 
suit  to  recall  probate,  703,  707. 

where  will  was  being  litigated,  and  executor  supposed  to  be  insolvent,  execu- 
tor restrained  receiving  debts  pendente  lite,  703. 

strong  case  required  to  order  administrator  to  bring  in  personal  estate  unapplied, 
703. 

administrator  sworn  insolvent — Court  will  appoint  a  receiver,  703. 

insolvent  executor.  Court  will  restrain,  getting  in  assets  before  probate,  704. 

a  bill  to  protect  u.  testator's  estate  until  legal  personal  representatives  ap- 
pointed, and  also  to  administer  the  estate, is  irregular;  it  should  be  limited 
to  the  first  object,  708. 

Court  of  Probate  grants  administration  pendente  lite,  708,  but  (here)  ordered 
the  administrator  not  to  remove  the  property  (diamonds)  deposited  at  Bank 
of  England,  &c.,  708. 

upon  a  case  of  misconduct,  &c.,  against  administratrix  coming  to  light,  in 
proceedings  under  a  decretal  order  on  summons,  to  take  the  simple  admi- 
nistration accounts,  injunction  and  receiver  appointed,  697. 

defendant  alleged  to  have  improperly  obtained  probate,  and  to  be  insolvent, 
restrained  from  receiving  assets,  and  from  prosecuting  actions  at  Law,  701. 


1434  INDEX  TO  INJUNCTIONS  IN  EQUITY. 

EXECUTORS— ADMINISTRATOES—co»«itt«c(?. 

executor  claiming  under  will  and  gift,  restrained  from  converting  furniture, 
&c.,  into  money,  upon  affidavits  of  undue  influence,  706. 

injunction  ratraining  administrator  from  transferring  stock  into  his  own 
name,  effect  of,  by  equitable  construction,  701. 

executor  in  United  States,  residing  out  of  State,  insolvent,  seeking  to  obtain 
frnid,  709. 

two  executors — one  refusing  to  act,  injunction  obtained  by  debtor  to  sustain 
an  action  by  acting  executor  in  names  of  both,  dissolved,  701. 

distribution  of  the  personal  estate  will  be  according  to  the  law  of  the  domicil, 
and  that,  though  probate  granted  in  another  country,  704. 

this  Court  vfill  not  question  the  validity  of  the  appointment  of  executor,  704. 

gift  of  stock,  upon  proof  (here)  of,  Court  would  not  restrain  donee,  who  had 
administered,  from  disposing  of  it,  707. 

representative  of  intestate  in  Africa,  remitting  'property  to  England — English 
administrator  and  sole  next  of  kin,  right  of,  to  sue  the  foreign  representa- 
tive in  this  country,  in  respect  of  assets  here,  700. 

executor  who  has  confessed  assets  and  pleaded  according  to  the  truth,  is 
entitled  to  protection  of  Court,  when  assets  are  taken  from  him,  1158 ;  ad- 
ministrator failing  to  plead  upon  advice  it  would  not  avail,  afterwards  dis- 
covering facts  which  would  have  made  it  good — relieved  against  judgment 
by  default,  1237. 

executor  who  pleaded  plene  administravit,  verdict  against  him,  proceedings 
at  Law  against,  restrained — upon  proof  assets  appeared  afterwards  worth- 
less, 1234. 

executrix  relieved  from  execution,  &c.,  where  a  judgment  by  default  had 
been  set  aside  on  terms  of  pleading  plene  administravit,  1234. 

executor  relieved  against  a  verdict  after  pleading  ne  unques  executor,  on  some 
slight  thing  only  proved  come  to  his  hands,  1235. 

extent  in  aid,  executor  not  relieved  against,  1236;  relieved,  1236. 

administrator,  by  mistake  of  his  attorney,  pleading  a  false  plea,  not  relieved, 
1191. 

decree  for  administration  of  testator's  estate  not  binding  real  estate,  second  suit 
for  administration  not  restrained,  701. 

after  usual  decree  in  creditor's  suit,  Court  stays  all  further  proceedings  in  an 
action  by  a  creditor  against  executor  upon  payment  of  creditor's  costs  of 
action  up  to  time  of  notice  of  decree,  702,  704. 

when  the  Court  does  and  when  it  does  not  interpose  to  protect  executors 
against  whom  actions  have  been  brought,  705,  706,  1160. 

executor  de  son  tort,  bill  against  alone,  if  it  ask  simply  an  account  and  admi- 
nistration, is  demurrable,  708  ;  the  personal  representative  is  necessary  to  a 
suit  asking  an  account  of  the  receipts  of  an  executor  de  son  tort. 

administratrix  obtaining  order  for  taking  accounts  under  23  &  24  Vict.  c.  38, 
injunction  pending  taking  such  accounts,  709. 

Court  will  not  permit  an  executor,  after  the  estate  has  been  administered  in 
Court,  without  leave  to  prosecute  an  action  against  a  party  to  the  suit  for 
recovery  of  part  of  testator's  estate,  1233. 

administrator  restrained  prosecuting  an  action  to  recover  a  debt,  where  in- 
testate had  created  a  trust  of  fund,  which  debtor  had  accepted,  1233. 

administrator  restrained  proceeding  to  recover  moneys  arising  from  policies. 
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paid  at  his  request  to  party  who  effected  the  insurances  to  secure  a  debt  by 
intestate,  1236. 

Ull  hy  legatee  to  restrain  action  ly  executor,  and  for  obtaining  a  deduction  of 
value  of  articles  possessed  by  legatee  from  his  interest  under  the  will,  1234. 

executor  who  has  obtained  probate  not  restrained  at  instance  of  next  of  Idn 
from  suing,  &c.,  for  assets,  though  will  impugned  in  Ecclesiastical  Court, 
1235. 

where  executor  gives  bills  or  incurs  liabilities  in  respect  of  testator's  estate. 
Court  will  not,  by  motion  in  administration  suit,  restrain  an  action  against 
executor — such  relief  must  be  sought  in  a  distinct  suit,  1235. 

executors  of  drawer  of  bill,  action  against,  by  bill-holder — judgment  under 
18  &  19  Vict.  c.  67,  before  will  proved — execution  levied — executor  proved 
— administration  decree  obtained  by  creditor — plaintiff  not  entitled  to  re- 
strain proceedings  under  the  judgment,  1236. 

testator  forgiving  debt  by  will,  is  not  good  against  creditors,  but  against 
executors  it  may  be  so,  1230. 

See  Covenants  ;  Poblishing,  &c.  ;  Stock. 

EX  PARTE  INJUNCTIONS  :  See  Injunctions  ex  paetb. 

EXPENDITURE, 

by  one  in  possession^  on  an  estate,  knowing  another  claims  the  property,  in 
absence  of  special  circumstances,  will  not  entitle  to  exclude  owner  until 
he  reimburse  party  in  possession. 

EXTENT :  See  Prbeogatives  of  Cbown. 


F. 

FAIR, 

corporation  restrained  (here)  holding  a  fair  on  a  cricket  ground,  50. 
fairs  and  markets,  principle  of,  51. 

an  old  market  must  be  competent  to  the  accommodation  of  the  public,  51. 
See  Municipal  Cobpobations. 

FARCES  :  See  Publishing,  &c. 

FELONS— FELONY, 

though  a  felon  cannot  be  sued  in  respect  of  a  felony,  if  felon  be  dead  before 
felony  discovered,  there  may  be  a  remedy  in  respect  of  the  felonious  act, 
714 ;  clerJe  to  banking  firm  misappropriating  moneys  of  firm,  714. 

policies  of  life  assurance  effected  by  plaintiff's  clerk  with  plaintiffs  moneys  pro- 
cured by  embezzlement  transferred  to  defendant  with  notice,  no  remedy,  714. 

FERRY, 

right  of,  obligation  of  grantee,  23. 
Court  will  quiet  such  right,  24,  25. 

owner  of  ferry  obtaining  Act  enabling  him  to  substitute  a  bridge,  railway 
company  with  terminus  within  limits  of  ferry  establishing  steamboats 
within  the  limits,  1045. 

FIDUCIARY  RELATION  :  See  Acquiescence. 
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PILING  A  BILL  FOR  AN  INJUNCTION— PILING  A  BILL, 

what  is  to  be  done  on,  1280,  1281  ;  case  o(  filing  an  information  without 

authority  of  relator — where  desired  to  restrain  a  sale  in  Cornwall,  1280. 
X6%n\a.x\y  printed  copy  of  hill  should  be  filed,  1280  ;  where  written  copy  may 
be  filed,  1280 ;  cases  where  filing  printed  copjies  dispensed  with,   1280, 
1281. 
written  copy  without  a  stamp,  leave  given  to  file,  in  a  pressing  case,  1281. 
printed  copy  filed  without  a  stamp,  where  written  filed  with  one,  1281. 
printed  copy  of  written  injunction  hill,  not  filed  in  time,  (here)  ordered  to  be 
received,  1281. 
PINE :  See  Ejectment. 
PIEE  CLAY  :  See  Minerals. 

piee  insurance, 

lessee  under  covenant  to  insure  against  fire,  sub-lessees  covenanting  with 
lessee  (sub-lessor)  to  pay  lessee  (sub-lessor)  sums  expended  in  insurance, 
sub-lessor  insuring  under  erroneous  belief  as  to  hazard,  at  exorbitant  pre- 
mium, action  for  amount  against  assignees  of  sub-lessees  by  sub-lessor, 
restrained,  1102. 

See  Covenants. 

PISHERY— FISHES, 

injunction  granted  on  a  title  under  the  Crown  deduced  from  King  John,  to 

restrain  fishing  in  a  river,  52. 
local  board  restrained  constructing  a  sewer  with  outlet  into  a  river  where  a 

free  fishery,  52. 
owner  (one  of  several  heirs)  not  restrained  building  wall  on  line  ci  separation 

(high  water-mark),  of  share  of  owner  (U.S.),  52. 
in  cases  of  right  of,  separate  bills  not  filed,  298. 

See  CoKPOEATioNS  Agseegate. 

FLXTURES, 

machinery,  &c.,  placed  in  connection  with  land,  unites  the  property  in  the 

machinery,  &c.,  with  the  property  in  the  land,  and  a.  conveyance  of  the 

land  passes  the  chattels,  190. 
fixtures  passing  by  the  grant  of  the  land  are  not  within  the  Registration  of 

Bills  of  Sale  Act,  191. 
if  part  of  a  machine  is  a  fixture,  and  another  and  essential  part  is  movable, 

the  latter  also  will  be  held  a  fixture,  191. 
sale  affixtures  (here)  restrained,  355. 
trade  fixtures  may  he  made  irremovable,  355. 
tenants'  fixtures  cannot  be  removed  after  expiry  of  term,  unless  by  special 

contract,  355  ;  and  Court  will  restrain  removal,  itc,  355. 
greenhouses,  boiler  in  pits,  propagating  house,  removal  of,  restrained,  355  ; 

pipes  of  a  heating  apparatus  (here)  removable,  356. 
greenhouses,  &c.,  erected  by  gardeners  for  purposes  of  trade  removable,  356. 
trams  fastened  to  sleepers,  356. 
if  lessor  during  term  injoin  removal,  reasonable    time  allowed  lessee   to 

remove,  356. 

FOOT-RACE  :  See  Gaming,  &o. 

FOOTWAY  :  See  Municipal  Corporations. 

FOREIGNERS :  See  Duress  ;  Jurisdiction  ;  Prerogatives  of  Crown. 
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FOREIGN  GOVERNMENTS  :  See  Jurisdiction. 
FOREIGN  JUDGMENTS  :  -See  Jdeiisdiotion. 
FOREIGN  LEGISLATURE :  See  Companies. 
FOREIGN  SOVEREIGN:  ;See  Jurisdiction. 
FORESTER:  See  Woodward. 
FORFEITURES, 

injunction  refused  to  restrain  tenant  from  forfeiting  Ms  life  estate,  63. 
mortgagee  of  estate  liable  to  forfeiture  on  mortgage,  liable  for  rents  from  time 

he  had  notice,  63. 
relief  to  a  builder  against  a  forfeiture  of  a  building  lease,  refused,  where  the 

landowner  had  fully  performed  his  part  of  the  contract,  63. 
upon  election  against  a  marriage  settlement,  as  operating   as   a   contract, 
injunction  granted  on  the  principle  of  forfeiture,  C3 ;  qussre,  whether  there 
is  a  distinction  between  a  deed  and  will  ?  63. 
relief  against  forfeiture  (on  covenants')  is  only  given  where  the  bi'each  of  cove- 
nant has  been  the  omission  of  a  simple  money  payment,  such  as  rent, 
unless  under  very  special  circumstances,  222,  1042. 
the  Court  has,  under  circumstances  raising  an  equity,  power  to  relieve  against 
forfeiture  by  a  lease  for  breach  of  a  condition  against  assigning,  &c.,  with- 
out license,  1099. 
semble,  if  landlord  is  aware  lease  is,  or  must  be,  forfeited,  and  allows  tenant 
to  spend  money  on  property,  landlord  will  be  restrained  availing  himself  of 
forfeiture,  1094 ;  ejectment  against  lessees  of  mines,  alleging  lessor's  agent 
encouraged  them  to  lay  out  money  on  premises,  &c.,  restrained  upon 
interlocutory  application,  1094. 
forfeiture  of  shares,  directors  having  acted  on  a  void,   holder  can  restrain 

directors  enforcing  forfeiture,  998. 
See  Copyhold  ;  Copyright  ;  Covenants  ;  Leases. 
FOREIGN  ATTACHMENT, 

a  foreign  attachment  only  affects  money  for  which  debtor  could  maintain  an 
action,  1196. 
FORMS, 

form  of  inquiry  as  to  damages  in  patent  cases,  259. 
of  an  orde^'  to  dissolve  an  injunction,  1279. 
of  the  order  for  continuing  an  injunction,  1279. 
of  interim  orders,  1305. 
of  an  order  for  an  ex  parte  injunction,  1307. 
of  an  order  for  an  injunction  on  a  motion  with  notice,  1089. 
of  a  mandatory  injunction,  1310. 
oi  a.  perpetual  injunction,  1314. 

of  continuing  or  making  an  injunction  perpetual,  1315. 
of  a  provisional  injunction  made  at  the  hearing,  1316. 
o(  notice  of  motion  to  discharge  an  order  for  irregularity,  1324. 
of  notice  of  motion  for  committal  for  breach  of  an  injunction,  and  for 

breach  of  an  undertaking,  1335. 
of  an  order  nisi  to  commit  for  breach  of  an  injunction,  or  of  an  under- 
taking, 1335. 
of  a  motion  for  substituted  service  of  a  notice  of  motion,  or  order  nisi 
to  commit,  1336. 
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form  of  order  for  a  commission  of  sequestration,  for  breach  of  an  injunction 
by  a  company,  1339. 

FORMEDON,  WRIT  OF  :  See  Judgment. 

FRAUD— DECEIT— MISREPRESENTATION, 

it  is  impossible  to  give  a  definition  of  what  constitutes  fraud  in  contemplation 

of  Equity,  so  as  to  meet  all  the  various  combinations  of  circumstances  to 

which  that  w^ord  may  apply,  semb.,  581. 
semb.,  a  person  on  whom  an  injury  is  fraudulently  committed,  may  have  a 

remedy  in  the  Courts  of  any  country  where  the  fraud  occurs,  and  even 

though  he  be  at  the  time  an  alien  enemy,  325.  _ 

Equity  relieves  against  presumptive,  375. 

the  Court  always  visits  a  charge  of  fraud  unproved  severely,  570. 
plaintiff  is  entitled  to  be  relieved  against  fraudulent  misrepresentations, 

though  he  may  have  same  means  as  defendant  of  knowing  his  rights,  581. 
whenever  one  by  wilful  misrepresentation  induces  another  to  part  with  his 

rights,  this  is  a  fraud  against  which  the  Court  will  relieve,  581. 
the  intent  of  a  conveyance  being  to  enable  a  grantee  to  obtain  a  marriage 

settlement,   &c.,  is  fraudulent— and  proceedings  on  a  defeasance  by  the 

grantee  were  restrained,  582. 
aji  attorney  suing  out  commission  of  bankruptcy  ctgainst  a  young  man  who 

had  been  prevailed  upon  to  become  his  partner,  restrained  proceeding  for 

instalment  of  premium,  and  ordered  to  refund,  &c.,  582. 
heir-at-law,  solicitor  to  ancestor,  fraudulently  advising  a  fine  to  be  levied,  by 

which  means  a  prior  will  was  revoked,  decreed  trustee  for  devisee  of  land,  583. 
a  solicitor  acting  for  himself  and  vendor,  will  be  restrained  proceeding  on  an 

absolute  coveruintfor  title,  inserted  by  him  with  actual  or  constructive 

notice  of  a  defective  title,  1175. 
action  on  a  promissory  note  given  in  consideration  of  an  undertaking  that  a 

third  party  should  convey  land   which  payees   alleged  the  third  party 

owned,  to  the  maker,  where  the  maker  on  the  conveyance  paid  cash  to  the 

payee,   covering  the  value  of  the  third   party's  interest  in  the   land — 

restrained,  1176. 
a  plaintiff  at  Law  is  nonsuited  for  want  of  evidence  withheld  from  him,  and 

in  defendants  power,  he  will  be  relieved  in  Equity,  584. 
issuing  a  circular  containing  a  deceit  upon  a  trade  and  the  public  by  misre- 
presentation, will  be  restrained,  584. 
upon  bill  to  xesiiahi  defendant  falsely  representing  carrying  on  business,  &c., 

in  succession,  &c. ,  to  plaintiff — one  case  only  made  out,  not  sufficient  (here) 

for  injunction,     548. 
relief  not  refused  to  injured  party  to  a  deed  on  ground  he  executed  it  with 

an  illegal  purpose,  if  purpose  has  not  taken  effect,  584. 
where  plaintiff  comes  to  Court  to  set  aside  a  deed  on  ground  of  fraud,  there 

must  be   clear  and  unequivocal  evidence  of  the  facts  said  to  constitute 

fraud,  and  the  facts  must  be  such  as  in  the  eye  of  the  Court  amount  to 

fraud,  585. 
suggestio  falsi  or  suppressio  veri,  to  postpone  an  equity  must  occur  in  the 

transaction  which  dat  locum  contractui,  585. 
acquiescence  in  fraud  by  delay  disentitles  to  injunction  against  the  fraud,  585. 
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ERAU  D— DECEIT— MISREPEESBNTATION—conimMei?. 

if  fraud  can  Se  pleaded  to  an  action,  the  Court  of  Law  is  the  proper 
tribv/nal,  1068. 

tut  the  Court  of  Chancery  has  jurisdiction  to  restrain  an  action  on  the  ground 
of  legal  as  well  as  of  equitable  fraud,  and  to  determine  the  legal  fraud — 
action  here  permitted  to  go  on — and  execution  only  restrained — jury 
finding  no  fraud — this  Court  then  entering  into  question  of  equitable 
fraud,  1160. 

bill  to  restrain  setting  up  at  Law  a  receipt  alleged  obtained  by  fraud  is  not 
demurrable,  as  not  praying  consequential  relief,  1256,  909  ;  plaintiff  seek- 
ing interference  of  Equity,  is  not  bound  to  bring  whole  matter  into  Equity, 
1256,  909. 

when,  in  cases  of  fraud.  Courts  of  Common  Law  and  Equity  have  concurrent 
jurisdiction,  and  Court  of  Common  Law  has  been  set  in  motion  first,  this 
Court  will  not  restrain  the  proceedings,  1173 ;  but  */  a  bill  is  filed  in 
Chancery  first,  an  action  will  be  restrained,  1173. 

the  Court  will  not  interfere  to  assist  in  a  case  of  fraudulent  contrivance  to 
delay  creditors,  1174. 

defendant  who  had  upon  a  treaty  of  marriage  represented  that  there  was  no 
such  demand  as  that  sued  upon,  restrained  from  suing,  1174. 

misrepresentation,  one  (by  plaintiff  in  recitals,  &c.,  of  mortgage  deed)  set  off 
against  another  (by  defendant  as  to  money  having  passed),  1174. 

if  defendant  has  not  within  reasonable  time,  put  in  his  answer  to  a  bill  charg- 
ing fraud,  he  cannot  resist  an  injunction  restraining  him  from  proceeding 
in  his  action,  1194. 

fraud  alleged  by  bill — not  established  by  evidence — another  case  for  relief 
alleged  and  proved — rule  of  Court,  1133. 

actual  fraud  alleged — plaintiff  cannot  fall  back  on  constructive  fraud,  1133. 

See  Accounts  ;  Action  at  Law  ;  Bonds  ;  Interplbadbb  ;  Eailwat  Com- 
panies. 
FREEMASONS :  See  Paktnbeshlp. 
FREESTONE :  See  Minbeals. 
FRIENDLY  SOCIETIES,  FRIENDLY  SOCIETIES  ACT  :  See  Coeporations 

Aggebqatb  ;  Coepokations,  Quasi,  Aggebgatb. 
FUNDS, 

one  person  having  two,  another  having  but  one  of  them,  the  general  rule 
as  to  restraining  the  former  person  from  proceeding  against  that  one  fund, 
1057 ;  cases  on,  1057—1059. 
FURNITURE,  &o. :  See  Executions. 

G. 

GALEES :  See  Coal. 

CAME, 

where  agreement  not  under  seal,  landlord  restrained  interfering  with  tenant 

in  exercise  of  exclusive  right  of  sporting  and  killing  game,  357  ;  quaere, 

where  the  agreement  is  by  deed,  357. 
deer  in  a  park  reclaimed  are  personal  chattels,  357. 
letting  as  a  deer  park,  357. 
demise  of  exclusive  right  of  sporting  over  a  farm  does  not  justify  turning  out 

on  it  game  not  bred  thereon,  357. 
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GAME — continued. 

rabbits  and  pheasants  bred  on  other  land,  357. 

GAMING     TRANSACTIONS  —  GAMING  —  GAMBLING  —  WAGERING 

TRANSACTIONS, 
money  harrowed  to  provide  persons  with  means  of  gaming,  terms  of  relief 

against  bond  and  judgment  to  secure,  383. 
Court  will  not  relieve  in  respect  of  a  speculative  transaction  on  Stock  Ex- 
change, where  plaintiff  has  been  misled  by  a  trick  of  fellow  speculators,  615. 
cheating  at  cards,  promissory  notes  given  to  prevent  a  threatened  prosecution 

for,  decreed  to  be  delivered  up,  615. 
innocent  assignee  of  a  security  for   money  won  in  ga/ming.  Equity  will 

restrain  an,  from  enforcing  bis  claim,  616. 
Equity,  jurisdiction  of,  to  relieve  against  instruments  given  in  respect  of 

gamhling  transactions,  1202 ;  Effect  of  9  Anne,  c.  14,  s.  1,  and  of  5  &  6 

Will.  4,  0.41..  1202. 
proceedings  at  Law  for  forcibly  taking  from  defendant  money  won  of  plaintiff 

at  play,  1202. 
foot-race,  case  of  a  wager  upon  a,  1203. 
if  consideration  of  a  judgment  is  a  gambling  transaction.  Court  will  restrain 

a  sale  under  a^.  fa.  on  the  judgment,  1203. 
bill  filed  to  discover  whether  money  lent  upon  an  I.O.U.  to  recover  which  an 

action  had  been  brought,  had  not  been  lent  for  purpose  of  gaming,  1203  ; 

transaction   (ante)  at  Paris,   question  whether  legal   under   the    Code 

Civil,  1203. 
suit  to  restrain  proceedings   on   bill  of  exchange,  alleged  to  be  given  for 

moneys  lost  at  play — being  no  evidence  in  support,  &c.,  dismissed  with 

costs — fund  in  Court  to  be  paid  to  defendant,  1204. 
gambling  debts  contracted  in  this  country  are  void,  and  the  securities  for 

them  are  taken  as  made  for  an  illegal  consideration,  1204. 
money  won  at  play,  or  lent  for  purpose  of  gamhling,  in  a  country  where  the 

games  are  not  illegal,  may  be  recovered  in  Courts  in  this  country,  1204 ; 

no  injunction  to  restrain  action  to  recover  the  whole  balance,  of  which  an 

unascertained  portion,  for  which  an  1. 0.  U.  had  been  given,  was  admitted  to 

consist  of  money  lent  for  playing  at  public  tables  in  Germany,  1204. 
See  Bonds  ;  Judgments  ;  Penalties. 

GARDENS, 

covenant  to  keejj  unbuilt  on,  enforced  against  purchaser  with  notice,  77. 

GARNISHEE, 

judgment  creditor  of  intestate  obtaining  garnishee  order  against  debtor  to  the 

estate,  under  17  &  18  Vict.  c.  125,  s.  61,  before  decree  in  administration 

suit,  644  ;  cannot  be  restrained  from  enforcing  order,  644,  1214. 
a  judgment  debtor,  debtor  as  executor  or  administrator,  is  within  garnishee 

clauses  of   17  &   18  Vict.  c.  125,  and  debt  owing  to  testator  may  be 

attached. 

See  Intebpleader  ;  Judgment  Creditors  ;  Liens,  cStc.  ;  Winding-up,  &c. 

GAS  COMPANIES, 

Metropolitan  Gas  Act,  1860,  purport  of,  ss.  C,  54;  "  the  Public  "meaning  of, 

745,  967. 
"  injuriously  affected  by  execution  of  works,"  words  in  sect.  68  of  Lands 
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GAS  GOWP ATSIES— continued. 

Clauses  Act,  meaQ  permanent  works,  as  retort-houses,  &o.,  and  do  not 
refer  to  making  of  gas,  &c.,  965. 

injunction  to  restrain  building  of  retort-house — award  of  arbitrator  on  refer- 
ence of  action  for  damages,  966. 

market-gardener,  damage  from  gasworks,  965. 

power  to  lay  down  gas-pipes,  966. 

See  Eight  or  Way  ;  Dirbotoks  ;  Election. 

GAS-WOEKS :  See  Nuisance. 

GUAEDIANS  OF  POOE, 

and  their  agents,  restrained  trespassing  on  land,  1050. 
See  COBPOEATIOTTS  Aqoebgatb. 

GBNBEAL  OEDEES  OP  THE  OOUET:  &e  Obdbes  op  the  Codet. 

GENEEALLY,  INJUNCTIONS, 

Court  restrains  apprehended  injury,  where  an  act  would  injure  or  destroy  a 
clear  legal  right,  433. 

GIFTS  :  See  Undue  Infltjbnob. 

GOODWILL, 

what  is  included  in  the  term,  323. 

the  mere  sale  of,  does  not  imply  a  contract  not  to  set  up  again  a  similar  busi- 

ness,  nor  a  restriction  as  to  the  place  of  carrying  on  that  business,  500. 
share  in   business  and  goodwill,  sale  to  other  partners,  disentitles  vendor 

setting  up  same  business  at  same  place  with  others,  and  representing  his  as 

the  old  firm,  500. 
sale  of  trade  with  the  goodwill  does  not  prevent  vendor  from  setting  up  in 

similar  trade,  without  acting  with  fraud,  501. 
See  Ebsteaint  of  Teadb. 

GBAMMAE  SCHOOLS  :  See  Chaeities. 

GEANT, 

grantor  can  by  express  contract,  derogate  from,  37. 

upon  conveyance  of  land  to  a  railway,  whether  voluntary  or  compulsory, 
what  the  grant  carries  with  it,  in  addition  to  the  special  protection  afforded 
by  the  Act,  554;. 

grantee  for  years  or  in  fee  of  one  who  has  two  interests  in  the  same  heredita- 
ment will  not,  except  express  stipulation  or  very  direct  implication,  be 
permitted  to  use  his  portion  so  as  to  interfere  with  enjoyment  by  grantor 
of  that  which  he  has  retained,  554. 

See  Mines  ;  Pebrogatites  of  Crown  ;  Vendoe  and  Purchaser. 

GEAVEL  PITS, 

draining  of :  See  Wateecouese. 

GEEAT  SEAL  :  See  Couet  of  Session. 

"  GEOSSB,"  copy  of  acts  of  hypothecation :  See  Moetgaqes. 

GUAEANTIES, 

guarantie,  invalid ;  invalidity  not  appearing  on  face — relieved  against,  1150. 
See  Legal  Insteuments. 

GUAEANTOB:  See  Set-off. 
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GUARDIANS  OF  A  UNION:  SeeTooR  Law  Commibsionees. 
GUARDIAN  AND  WARD, 

bill  by  purchaser  of  part  of  an  in/anfs  estate  sold  hy  testamentary  gua/rdian 
for  redemption  of  land  tax — purchase-money  not  paid  into  bank — to  re- 
strain ejectment  by  heir-at-law  dismissed  (here),  681. 
guardian,  after  ward  of  age,  continuing  to  manage  property  at  request  of 
ward  hefore  receipts,  &c.,  during  minority  settled,  is  in  effect  a  continuance 
of  guardianship  as  to  the  property,  1226 ;  guardian  restrained  from  pro- 
ceeding to  recover  a  balance  claimed  on  account  of  transactions  after  ward 
adult,  1226. 
bankers  restrained  suing  a  young  lady  upon  a  note  drawn  two  years  and  a 
half  after  she  came  of  age,  by  her  late  guardian,  with  whom  she  still  re- 
sided, payable  to  her  or  her  order,  at  his  request  indorsed,  1227. 

H. 

HEIR— CO-HEIRS— HEIR-EXPECTANT— HEIR-AT-LAW, 

Injunction  refused  (here)  to  restrain  action  on  securities  for  price  of  goods 
sold  to  expectant  heir,  with  knowledge  that  purchaser  intended  to  sell  them 
to  raise  money,  1237. 
ejectment  and  detinue  hy  heir-at-law  pending  suit  for  establishment  of  will  of 

real  estate,  where  heir  had  concurred  in  will  and  suit — restrained,  1238. 
heir  is  still  entitled  to  have  validity  of  contested  will  tried  upon  an  issue,  or 
possibly,  under  25  &  26  Vict.  c.  42,  by  a  jury  before  this  Court,  he  is  not 
entitled,  as  of  course  to  an  issue  devisavit  vel  non,  1271. 
See  Acquiescence,  &c.  ;  Ceeditobs,  &c.  ;  Pbaud  ;  Intebpleadbe. 
HIGHWAY :  8ee  Easements. 
HIGHWAY  BOARD, 

Court  will  restrain  a,  from  allowing  fresh  communications  with  sewer,  which 
occasion  a  nuisance  to  inhabitants  of  adjoining  parish,  124. 
HORSES  :  See  Teovee. 
HOUSE, 

owner  of,  conveying  upper  storey,  purchaser's  right  to  prevent  dams^e  to  wall 
underneath,  796. 
HOUSE  OP  LORDS, 

if  the  question  is  concluded  by  a  judgment  of,  an  injunction  will  be  refused, 
1255, 1011. 
HOTEL— INN— TAVERN  :  See  Bond  ;  Companies. 
HUSBAND  AND  WIPE— WIDOW— ILLEGAL  COHABITATION, 

if  any  part  of  a  contract  entered  into  in  one  country,  is  inconsistent  with  the 
law  and  policy  of  the  country  called  upon  to  enforce  the  contract,  it  will  not 
be  enforced,  659  ;  and  an  agreement  as  to  a  divorce  and  children,  &c.,  made 
in  France  between  husband  and  wife,  on  this  ground,  is  not  enforceable 
here,  659. 
what  stipulations  in  separation  deeds  will  be  enforced,  663 — 666. 
a  contract  In/  which  a  father  deprives  himself  of  parental  control  over  his 
child  is  void,  but  such  a  contract  (here  in  a  separation  deed)  is  valid  where 
father's  conduct  to  child  is  so  gross  that  Court  would  remove  child  from 
his  custody,  672. 


INDEX  TO  INJUNCTIONS  IN  EQUITY.  1443 

HUSBAND  AND  WIFE— WIDOW— ILLEGAL  COHABITATION— (m<rf. 
this  Court  will  not  suffer  liusband  to  take  wife's  portion  until  he  has  agreed 

to  make  a  reasonable  provision  for  wife,  672. 
purchase  of  goods,  &c.,  hy  married  woman  from  husband  through  trustees, 

may  be  sustained  against  his  creditors,  674. 
sale  of  separate  estate  of  wife  for  husbancFs  debt  restrained,  675. 
labour  of  wife  and  children  may,  with  husband's  assent,  be  applied  to  her 

separate  estate,  675. 
bequest  to  separate  estate  of  a  feme  covert  protected  where  no  trustee,  675. 
where  a  division  of  husband's  interest  in  wife's  property  cannot  be  made 
without  aid  of  Court,  it  will  enjoin  sale  of  property  until  she  is  provided 
for,  676 ;  so  husband  must  provide  for  wife,  if  she  insist,  before  he  can 
obtain  a  legacy  ,  &c.,  to  her,   unless  residing  apart  without  consent, 
&c.,  676. 
bond  by  husband  to  secure  money  borrowed  on  wife's  estate  for  payment  of 

her  debts,  379. 
contract  hy  wife  without  knowledge  of  husband  is  valid  when  ratified  by 

him,  673. 
bill  of  exchange  accepted  by  wife  to  secure  a  debt  in  a  business  carried  on  by 
her,  life  interest  of  wife  liable  to  make  good  the  debt,  657;   restraint 
upon  anticipation^  657. 
bill  payable  to  order  of  married  woman  in  respect  of  separate  estate,  husband 
forging  her  name  on  back  and  indorsing  his  own,  indorsee  sued  by  holder 
1132. 
bond  debt  to  wife  dum  sola,  recovered  by  husband,  671. 
married  woman  entitled  to  legacy  charged  on  land,  with  power  of  entry,  &c., 
the  power  does  not  deprive  legacy  of  its  equitable  character;  legacy  cannot 
be  assigned  free  from  wife's  equity  to  a  settlement;  husband's  assignee  re- 
strained enforcing  illegal  remedies  for  recovering  legacy,  1229. 
single  woman,  personal  chattels  bequeathed  to,  for  separate  use,  cannot  he 

taken  in  execution  by  judgment  creditor  of  after-taken  husband,  658. 
no  injunction  against  acfo'ow  against  husband's  executors  for  goods  supplied  to 
wife  by  a  tradesman,  knowing  she  was  living  separate  with  separate  main- 
tenance, 667. 
injunction  refused  to  restrain  husband  from  preventing  wife's  solicitor,  &c., 
having  access  to  her  to  enable  her  to  execute  an  appointment,  being  no 
proof  of  instructions  for  such  a  deed,  670. 
conveyance  by  intended  wife  on  eve  of  marriage  is  a  fraud  upon  intended 

husband,  if  without  his  knowledge  and  consent,  676. 
conjugal  rights.  Court  restrains  suit  in  Divorce  Court  for  restitution  of,  in 
violation  of  a  covenant,  658,  1227 ;  unless  the  contract  can  be  set  up  in 
that  Court,  653 ;  or  executed  in  ignorance  of  wife's  adultery,  658. 
cdimony.  Court  will  not  interfere  on  subject  of  payment  of,  ns  such,  except  to 

grant  a  me  exeat  against  husband,  667. 
interlocutory  injunction  refused  (here)  to  restrain  prosecuting  proceedings  for 
obtaining  alimony  pendente  lite,  668 ;  but  the  wife  put  under  an  under- 
taking to  deal  with  order  of  Divorce  Court  as  this  Court  should  direct,  668. 
widow,  acquiescence  by,  in  an  award  and  allotment  made  during  her  hus- 
band's life  with  his  concurrence,  binds  the  widow,  657. 
widow,  injunction  to  restrain  proceeding  at  Law  to  enforce  her  dower  out  of 
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HUSBAND  AND  WIFE— WIDOW— ILLEGAL  COHABITATION— eoroiA 

lands  purchased  hy  her  hushand  during  marriage,  refused  on  original  Iiill, 
but  granted  until  answer  to  amended  bill— but  no  receiver— nor  her  coats 
at  Law,  671. 

annuity  secured  to  wife  hy  a  separation  deed,  not  containing  a  covenant  to 
indemnify  husband  against  debts— injunction  to  restrain  proceedings  at 
Law  refused,  1227. 

agreement  hy  married  woman  to  cohabit  mth  a  man  not  her  husband — 
annuity  deed— bond  and  warrant  of  attorney,  being  given  in  consideration 
of  such  unlawful  purpose — void  at  Law  and  within  principle  of  Simpson 
V.  Eowden  (3  My.  &  Cr.  97),  670  ;  the  principle  of  Simpson  v.  Eowden 
stated,  671. 

husband  procuring  his  marriage  with  a  minor  contrary  to  provisions  of  Mar- 
riage Act,  1823,  trustees  restrained  dealing  with  funds  of  wife  forfeited 
by  the  husband,  1052. 

harrowing  money  from  husband  arising  from  his  wife's  estate,  giving  bond 
therefor,  payable  to  wife,  proceedings  by  wife  after  husband's  death,  on 
the  bond  not  restrained,  the  defence  (set-off)  if  any,  was  a  legal  one, 
and  should  have  been  set  up  at  liaw,  1172. 

separaiion  deed  where  a  subsequent  divorce — bill  for  a  declaration  that  the 
deed  might  be  declared  void,  is  demurrable,  1228  ;  as  to  representations  of 
wife  in  concert  with  her  paramour,  quoere,  whether  enough  to  set  aside  the 
deed,  1228. 

See  Bankettptot,  &c.  ;  Bonds  ;  Breach  of  Injunction  ;  Ecclesiasticai, 

OOUKTS,  KESTBAININQ   PBOCBBmNGB   IN  ;    InTEKPLEADEE  ;    SpECITIC  PeE- 

roBMANCE  ;  Teusts  ;  Vendoe  and  Puechasbk. 
HYPOTHECATION  :  See  Crbditoes- Debtoes. 

I. 

IGNORANCE :  See  Action  at  Law  ;  Laches  ;  Rent. 

ILLEGAL  INSTRUMENTS :  See  Annuities. 

INCLOSURE  COMMISSIONERS:    See  Awards;    Commons,  &c.  ;    Specifig 

Pbbfoemance  ;  Vendor  and  Puechasee. 
INCONVENIENCE, 

balance  of  convenience  and,  894. 
INCUMBRANCE— INCUMBRANCERS 

equitable  incumbrancers   neglecting  to  malce   themselves  legal  owners,  not 
assisted  against  more  active  creditors  having  taken  a  sum  in  execution  by 
means  of  process  in  Lord  Mayor's  Court,  1067. 
vendee  setting  up  purchase  of  prior  incumbrance  against  action  for  purchase- 
money,  1123. 
See  Judgment  Ceeditob. 
INDIA :  See  Magisteates. 
INDICTMENT, 

cases  where  proceedings  upon,  restrained,  1060 ;  but  there  is  no  restraining 

power  over  criminal  proceedings  in  this  Court,  1060. 
defendants  restrained  from  prosecuting  an  indictment  against  agents  of  the 

receiver  in  a  cause,  1238. 
See  Crimes. 
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INFANTS, 

infant  peer  entitled  to  large  estates  in   England  and  Scotland;  guardian 
appointed  by  Court  of  Chancery  ;  tutor  dative  restrained  continuing  pro- 
ceedings in  Scotland  relative  to  education,  &o.,  of  infant,  and  as  to  his 
English  estates,  1009. 
See  Canal  Companies  ;  Parent  and  Child  ;  Trusts. 

INFORMATION :  See  Filing  Bill. 

INHABITANTS  OF  A  PARISH :  See  Coepoeation,  Quasi,  Aggeegate. 

INJUNCTIONS,  FINAL  AND  INTERLOCUTORY, 
definition  of,  1. 

common,  1 :  how  dissolved  (old  practice),  1298. 

special,  1 ;  when  granted,  1 ;  all  injunctions  are  now  special,  and 

on  the  merits,  1,  1298. 
ex  parte,  1 ;  when  granted,  1. 
injunction  on  motion,  ex  parte  :  See  Annuities  ;  Companies. 
injunctions  admit  the  jurisdiction  of  the  Common  Law  and  Ecclesiastical 

Courts  in  which  proceedings  are  restrained,  1037 ;  but  are  issued  on  the 

ground  that  this  jurisdiction  is  being  made  use  of  contrary  to  equity  and 

conscience,  1038,  1069  ;  and  is  a  preventive  remedy,  1069. 
if  a  Court  of  Common  Law  has  full  jurisdiction  to  deal  with  the  case,  this 

Court  will  refuse  an  injunction,  1211. 
Court  does  not  deal  with  same  strictness,  &c.,  where  injunctions  obtained  on 

notice,  as  when  obtained  ex  parte,  1309 ;    but  if  respondent  does  not 

appear  and  plaintiff  misleads  Court,  the  party  ought  to  be  visited  with 

consequences,  though  not  with  same  strictness  as  in  ex  parte  injunctions, 

1309. 
a  Court  of  Equity  frequently  refuses  an  injunction  where  it  acknowledges  a 

right,  when  the  conduct  of  the  party  complaining  has  led  to  the  state  of 

things  that  occasions  the  application,  296. 
in  granting  an  injunction  the  Court  is  iound  to  consider  the  amount  of 

injury  which  may  be  thereby  inflicted  on  strangers  to  the  suit  and  third 

parties,  497. 
only  such  restraint  should  be  imposed  as  sufficient  to  stop  the  mischief  where 

no  special  circumstances,  1037. 
if  real  objects  of  all  parties  are  in  common,  and  no  danger  threatened  to 

public,  no  injunction  will  be  granted,  754. 
it  is  highly  inconvenient  to  grant  injunction  to  restrain  performance  of 

works  "  in  any  other  manner  than  authorized  by  the  words  of  an  Act," 

unaccompanied  with  statement  of  what  is  the  right  mode,  978. 
if  property  is  in  medio,  the  Court  will  interfere,  1012. 
injunction  applied  for  on  a  distinct  ground,  which  fails,  another  not  put 

forward,  1030. 
a  prohahility  of  right  is  sufiScient  to  sustain  an  injunction,  1031. 
Court  often  preserves  property  in  statu  qiw,  without  forming  any  opinion  on 

the  rights,  1032. 
bill  stating  a  substantial  question,  title  to  injunction  may  be  good,  though 

title  to  relief  may  fail,  1032. 
to  continue  injunction  not  necessary  to  shew  indefeasible  right  to  injunction, 

1032  ;  doubts  in  matter  of  Law  are  sufficient,  1032. 
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INJUNCTIONS,  FINAL  AND  mTERLOCUTOBY— continued. 

ambiguity,  if  from,  of  injunction,  party  may  be  prejudicially  affected,  he  may 

move  to  dissolve  injunction,  1034. 
injunction  dissolved  if  case  not  fully  and  fairly  stated,  1034. 
if  granting  injunction  suspended,  it  is  usual  to  direct  account  of  profits  to  be 

kept,  1035. 
condiict  of  plaintiff  with  others  than  defendant  may  influence  Court  on 

question  of  granting  an  injunction,  1035. 
Court  can  restrain  a  party  from  allowing  a  thing  to  continue,  1036. 
costs  of  action,  order  for  injunction  on  payment  of,  remarks  on,  1036. 
co-defendants,  injunction  granted  to  restrain  ejectment  pending  a  suit  to 

establisb  a  will  of  real  estate  against  one  of,  on  application  of  another,  1036 ; 

though  in  a  later  case  it  is  said  there  is  no  authority  for  granting  an  injtmc- 

tion  on  such  an  application  on  an  interlocutory  proceeding,  1261. 
action  ly  one  defendant  against  a  co-defendant  restrained  on   motion  of 

plaintifif,  1036. 
proceedings  at  Law  will  be  stayed  on  application  of  some  only  of  defendants, 

1255. 
persons  not  parties  restrained,  1037. 
an  injunction  should  he  prayed  for,  1262. 

injunctions  at  hearing,  though  not  prayed,  granted  under  special  circum- 
stances, 1040,  1262,  1263  ;  in  certain  cases,  after  decree,  1040,  1262, 1263. 
leave  will  be  given  to  amend  bill  by  adding  a  prayer  for  an  injunction,  1263. 
injunction  to  restrain  permitting  a  certain  injurious  effect  to  he  produced  hy 

a  given  cause,  injury  taking  place,  course  of  Court,  1045. 
injunctions  are   granted  on  hill  or  information;   cases  where  injunctions 

granted  on  petition  or  motion,  1258 ;  cases  where  granted  on  petition  or 

motion  where  the  bill  did  not  pray  an  injunction,  1258,  1259. 
where  granted  against  persons  not  parties,  1259. 
injunctions  to  restrain  proceedings  in  other  Courts  granted  without  hUl,  cases 

where,  upon  undertaking  to  file  a  bill,  1260. 
where  injunctions  are  granted  upon  notice  hefore  appearance,  1261 ;  leave 

upon  filing  bill  given  to  serve  notice  or  short  notice  of  motion,  1261. 
motions  for  injunctions ;  where  no  case  for  ex  parte,  &c.,  1261. 
motions  when  brought  on,  1262 ;   notice  of  motion  before  bill  filed  upon 

undertaking  bill  to  be  on  file  when  notice  served,  1262. 
after  appearance  injunction  can  only  be  moved  for  on  notice,  1262 ;  unless 

danger,  Sea.,  1262. 
conditional  consent  to  proceed  at  Law  waives  an  injunction,  1265. 
an  answer  is  waiver  of  irregularity  of  obtaining  an  injunction  when  not 

prayed  for,  1265. 
costs,  where  defendant  appears  on  the  motion,  may  be  given,  though  not 

asked  by  the  notice,  12ti5. 
an  injunction  irregularly  obtained  must  be  discharged  by  a  motion  to  dis- 
charge the  order  for  the  injunction,  ]  269  ;  not  by  a  motion  to  dissolve, 

1269 ;  such  a  motion  is  a  waiver  of  the  injunction,  1269. 
in  a  proper  case,  the  Court  will  give  leave  to  move  to  discharge  an  order  for 

an  injunction,  made  on  affidavit  of  service  of  notice  of  motion,  1276. 
it  is  no  objection  to  the  granting  or  continuing  an  injunction,  that  the  case 

is  of  such  a  nature,  that  an  account  cannot  be  decreed  upon  it,  1272. 
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INJUNCTIONS,  FINAL  AND  INTEELOCUTOEY— co»«m«e(f. 

injunction  applied  for  upon  a  distinct  ground  which  fails,  not  granted  on 

another  which  might  have  been  put  forward,  1292. 
the  right  to  an  injunction  is  founded  on  fact  of  injury  to  plaintiff,  and  it  is 

necessary  this  fact  should  be  inserted  in  the  order,  1347. 
scandalous  matter,  Court  will  not  grant  injunction,  if  bill  contains,  1298. 
no  motion  for  an  injunction  can  be  made  until  the  matter  is  expunged,  1298. 
undertaking  as  to  damages,  it  is  settled  practice  of  Court  upon  granting 

interlocutory  injunctions  upon  notice,  to  require,  1308. 
form  of  order  on  a  motion  with  notice,  1309. 
against  whom  an  injunction  is  awarded,  1311. 
plaintiff  suing  on  lehalf  of  self  and  others  not  named,  staying  proceedings 

against  plaintiff  is  informal,  1312. 
when  the  order  for  an  inj'unction  is  obtained  what  is  done,  1812. 
service  with  notice  in  writing  the  inj'unction  has  been  obtained,  &c.,  1312 ; 

service  of  copy  of  transcript  of  minutes  of  the  order  signed  by  the  Eegistrar, 

1312  ;  service  of  above  notice  or  above  copy  is  sufficient  to  render  party 

guilty  of  contempt  if  he  act  in  opposition,  1312,  1322. 
there  must  be  no  delay  in  drawing  up  and  serving  the  injunction,  1312, 

1313,  1326. 
preparation  and  sealing  of  the  writ,  1313. 
service,  personal  or  substituted,  of  the  order  for  an  injunction  and  of  writ, 

1313,  1314  ;  service  of  copy  of  writ  and  shewing  original,  is  good  service, 

without  allowing  an  examination  of  the  original,  1325. 
injunctions  are  continued  at  the  hearing,  either  provisionally  or  permanently, 

1316. 
form  of  a  provisional  injunction  made  at  hearing  of  cause,  1316. 
when  an  injunction  will  be  granted  at  hearing  of  the  cause,  1318 ;  and 

although  not  prayed,  nor  previous  application,  or  previous  failure  to  obtain 

one,  or  to  support  it  when  obtained,  1318. 
an  injunction  only  protects  plaintiffs  named  in  the  record,  1327  ;  but  plain- 

tifiSi  may  procure  other  parties  equally  interested,  to  have  the  injunction 

extended  to  them,  1327. 
See  Appeal  ;  Dissolving  Injunction  ;  Lunact,  &c.  ;  Notice  of  Motion. 

INJUNCTIONS,  PEEPETUAL, 

general  nile  is,  not  to  grant  perpetual  injunctions,  except  at  hearing  of  cause, 

unless  by  consent,  then  on  interlocutory  injunctions,  1314 ;  to  support  a 

decree  for  a  perpetual  injunction,  there  must  be  nothing  like  a  doubt  in  the 

case,  1317. 
form  of  a  perpetual  injvmction,  1314. 

interlocutory  injunctions  are  superseded  by  the  decree  made  at  hearing,  1314. 
if  intended  injunction  is  to  be  perpetual,  it  must  be  expressly  continued  at 

the  hearing  of  cause,  1315. 
form  of  continuing  or  making  an  injunction  perpetual,  1315. 
where  injunction  is  made  perpetual,  second  writ  not  usually  issued,  but  may 

be,  and  served,  1315. 
cases  where  perpetual  injunctions  resorted  to,  or  permanently  continued,  or 

made  perpetual  by  the  decree,  1315 — 1317. 
extending  injunctions  at  hearing,  so  as  to  make  them  perpetual,  is  not 

confined  to  cases  in  which  party  is  in  a  position  to  annoy  plaintiff  by  pro- 
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INJUNCTION  S,  PERPETUAL— coMimMerf. 

ceedings  which  he  may  have  legal  right  to  institute,  but  is  also  applied  to 
prevent  the  continuance  or  repetition  of  acts  for  which  party  has  no  legal 
authority,  1317 ;  cases,  1317-1315,  1316. 

perpetual  injunctions  are  also  decreed  where  same  question  has  been  fre- 
quently litigated  between  the  parties,  or  where  likely  to  be  contested  in  a 
multiplicity  of  suits,  1317,  1315,  1316  ;  this  is  the  foundation  for  a  bill  of 
peace,  1317 ;  so  as  between  a  lord  of  a  manor  and  tenants,  or  tenants 
against  lord,  1318. 

where  perpetual  injunction  granted,  and  plaintiff  dies,  not  proper,  on  ground 
of  abatement  of  suit,  to  revive  it  for  purpose  of  sustaining  the  injunction, 
1316, 1276,  1302. 

See  Heibs,  &o.  ;  Devisee  of  Heir  ;  Motions,  &g.  ;  Phomissory  Notes. 

INJUNCTIONS,  EX  PARTE, 

how  and  when  obtained,  1306  ;  what  to  do  upon  applications  ex  parte  for  an 
injunction,  1306,  1308. 

will  be  dissolved  if  obtained  by  misrepresentation,  1034;  by  mis-state- 
ment, &c.,  1265  ;  not  sustained  by  shewing  other  circumstances  in  which 
the  party  would  be  entitled  to  injunction,  1034  ;  nor  on  motion  to  dissolve 
is  party  entitled  to  make  a  new  case,  1270. 

plaintiff  cannot  maintain  such  an  injunction  on  the  merits  disclosed  on  the 
motion  to  dissolve,  1265,  1269. 

for  an  ex  parte  injunction  plaintiff  must  state  his  case  fully  and  fairly,  1034, 
1306. 

the  material  facta  must  be  fully  and  fairly  stated,  1263 ;  and  every  material 
document  set  out,  1306 ;  where  injunction  is  not  improperly  obtained, 
if  plaintiff  not  aware  defendant  had  commenced  abating  the  injury,  1263  ; 
party  applying  for  an  ea;  parte  injunction  not  bound  to  lay  whole  law 
before  Court,  1264,  1266 ;  it  is  not  sufficient  that  plaintiff  was  not  aware 
of  the  importance  of  the  facts  mis-stated  or  concealed,  or  that  he  had 
forgotten  them,  1265 ;  plaintiff  is  only  bound  by  the  facts  he  states,  not 
his  statements  of  the  legal  consequences,  1266;  parties  coming  for  an  ex 
parte  injunction,  not  stating  case  fully  and  fairly,  made  to  pay  costs,  though 
successful,  1306. 

instances  where  obtained  in  urgent  cases  he/ore  appearance  and  loithout 
notice,  1261. 

what  is  necessary  to  be  done  in  such  cases,  1261. 

application  ex  parte  before  appearance,  certificate  of  filing  bill  required,  1288. 

dissolving  an  ex  parte  injunction  to  restrain  proceedings  at  Law  improperly 
obtained,  what  the  Court  does  upon,  1266. 

obtaining  an  ex  parte  injunction  upon  misrepresentation  or  suppression  of 
facts,  is  not  a  contempt  of  Court  which  will  be  punished  by  attachment, 
1266. 

a  party  who  has  obtained  an  ex  parte  injunction,  afterwards  dissolved  on 
ground  of  concealment,  may  make  an  application  for  another  injunction  on 
the  merits,  1267,  1269. 

on  motion  to  dissolve  an  ex  parte  injunction  granted  in  terms  of  prayer  of 
bill.  Court  cannot  grant  a  new  injunction  in  terms  not  prayed,  1270. 

motion  to  dissolve  ex  parte  injunctions,  before  whom  to  be  made,  1271. 
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costs  hy  absent  persons,  no  order  for  payment  of,  on  ea;  parte  applications,  1285. 
evidence — the  affidavits  in  support  of  an  ex  parte  injunction,  what  they 

should  state  and  shew,  1294;  copies  to  be  delivered  on  request,  1294. 
form  of  the  order  for  an  ex  parte  injunction,  1307  ;  terms  imposed,  1307  ; 

undertaking  as  to  damages,  1307 ;  by  whom   to  be  given,  1307,  1308 ; 

though  bin  dismissed,  the  undertaking  as  to  damages  remains,  1307  ;  no 

undertaking  required  where  equity  clear  or  damage  vague,  &c.,  1308. 
See  Agkeeme^ts;  Appeal;  Dissolving  I:sjtjkctioss ;  fajTi^scnoss;  Isteb- 

PLEADEE ;  Motions,  &c.  ;  Railway  Cobpakies. 

IXJUXCTIOXS  TO  EESTRADf  PEOCEEDKGS  rS"  COTJBTS  OF  COIDIOX 
LAW, 

the  purpose  of  a  Court  of  Equity  in  assuming  jurisdiction  to  restrain  pro- 
ceedings at  Law,  stated,  1257. 

proceedings  in  Court  of  Law  restrained,  though  that  Court  had  exercised 
jurisdiction,  1021. 

no  jurisdiction  in  Equity  to  stay  process  of  Court  of  Law  upon  an  award  of 
matters  out  of  Court,  made  a  rule  of  Court  under  9  &  10  WiU.  3,  c.  15 
..  1057. 

when  Court  having  in  a  contract  concurrent  jurisdiction  with  a  Court  of 
law,  will  restrain  parties  to  the  contract  from  bringing  actions,  1157. 

injunction  against  proceedings  at  Law  extends  to  prevent  a  suit  against 
sheriff  for  not  paying  over  money  levied  in  the  original  suit  before  injunc- 
tion issued,  1192. 

plaintiff  suing  on  hehalf  of  fdmsAf  and  others  not  named — injunction 
staying  proceedings  against  plaintiff — is  informal  in  protecting  absent 
parties,  1312. 

See  Dbsolvkg  Ls-jusctioxs. 

INJUNCTIONS  TO  BESTRAIN  PEOCEEDD^GS  K  THE  ADMIRALTT 
COURT, 

proceedings  in,  restrained,  respecting  a  bottomry  bond  and  freight  of  ship, 
on  the  ground  that  the  matters  could  be  more  conveniently,  &c.,  determined 
in  this  Court,  1019,  1061 ;  so  where  new  evidence  has  been  discovered  not 
receivable  by  the  Admiralty  Court,  1061. 
proceedings  not  restrained  where  the  Admiralty  has  jurisdiction  to  determine 
whether  a  document  has  been  obtained  by  duress  and  imprisonment,  1064. 
See  Pbivateebs. 

IN'JUXCTIOXS  TO  RESTRAIN  PEOCEEDLKGS  IX  ECXXESIASTICAL  OR 
SPIRITUAL  COURTS, 

proceedings  in  Ecclesiastical  Court  for  same  matter  as  in  Chancery,  restrained, 
1021. 

where  there  was  a  trust  or  anything  in  the  nature  of  a  trust.  Equity  granted 
an  injunction  against  proceedings  in  the  Ecclesiastical  Court,  1022 ; 
husbands  restrained  suing  there  for  legacies  of  wives,  1022. 

next  of  kin  were  restrained  from  proceeding  in  the  Spiritual  Court  to  compel 
a  distribution,  where  administratrix  had  an  equitable  demand  against  per- 
sonal estate  of  intestate,  1064;  but  could  have  compelled  administratrix  to 
exhibit  an  inventory,  1064. 
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INJUNCTIONS  TO  RESTRAIN  PROCEEDINGS  IN  THE  LORD  MAYOR'S 
COURT,  where  rights  are  equitable,  plaintiff  is  entitled  to  aid  of  the  Court 
of  Chancery,  and  to  restrain  proceedings  in,  418,  1060. 

proceedings  in  Lord  Mayor's  Court  on  bills  of  exchange,  money  of  defendant 
attached,  paid  into  Court  by  garnishee,  injunction  previously  obtained, 
afterwards  dissolved,  but  the  money  in  Court  not  to  be  paid  out  until 
after  the  plaintiff  in  the  action  had  obtained  judgment,  1136. 

See  Bankeuptot,  &o.  ;  Companies. 
INJUNCTIONS  TO  RESTRAIN  PROCEEDINGS  IN  FOREIGN  COURTS, 

when  the  Court  will,  and  will  not,  permit  proceedings  in,  to  go  on,  1062. 

IN  LOCO  PARENTIS, 

persons  standing,  1139. 
See  Pbomissoet  Notes. 

INSOLVENCY, 

on  insolvency  of  plaintiff,  if  suit  retarded,  injunction  was  dissolved,  unless 

supplemental  bill  promptly  filed,  1040. 
See  Bankkuptot,  &c.  ;  Executoes,  &c.  ;  Stock. 

INSOLVENT  DEBTORS  COURT, 

Court  of  Chancery  had  jurisdiction  to  adjudicate  on   rights  of  adverse 
claimants  to  a  fund  in,  1067. 
INSOLVENTS  :  See  Promissoey  Notes;  Set-off. 

INSPECTORSHIP,  DEED  OP, 

where  intention  of  parties  to  deal  as  if  matter  in  bankruptcy,  action  on  policy 
held  by  creditor  proving  for  and  receiving  dividends  on  whole  debt — 
restrained,  1179. 

INSPECTION, 

allowed,  to  ascertain  natural  flow  of  water  from  surface  springs,  16 :  See  Watee. 
there'  is  no  necessity  to  pray  for  liberty  to  inspect  premises,  1342  ;  if  proof  of 

the  nuisance  can  be  obtained  from  external  sources — a  motion  for  liberty 

to  inspect  will  be  refused,  1342. 

INSTRUMENTS, 

jurisdiction  to  grant  injunction,  or  order  delivery  up  of,  1042,  1151, 1317. 

See  Leoal  Insteuments  ;  Seoueities. 
INSURANCE  COMPANIES, 

payments  usual  and  advantageous  to  society,  but  not  strictly  bound  to  be 
made,  not  restrained,  953. 

purchase  of  bonds  (here)  not  within  power  of  directors  of  a  life  insurance 
society,  1244. 

See  PiBES. 
INTERDICT, 

judgment  of,  against  encroaching  on  the  sea-shore,  636. 

where  an  interdict  obtained  in  one  suit  can  be  set  aside  in  another,  1195. 
INTERDICTS  OF  THE  ROMAN  LAW, 

defined,  2. 

INTEREST, 

payment  of,  out  of  capital :  See  Companies. 
See  Stakeholders. 
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INTERIM  ORDEES, 

defined,  1304 ;  when  granted,  1304;  for  how  long,  1304;  terms  of,  1304  ; 
when  asked,  the  Court  should  be  informed  of  every  fact,  1305. 

delay  is  of  great  importance  on  the  first  application  for  an  interim  order, 
1305 ;  form  of,  1305. 

See,     Bbeach    of   Injunction  ;     Dissolving    Injunctions  ;     Nuisance  ; 
Patents. 
INTERLOCUTORY  INJUNCTIONS, 

the  Court  has  control  over  parties  asking  interlocutory  injunctions  and  their 
witnesses,  and  can  make  the  parties  submit  to  any  terms,  1291. 

where  evidence  conflicting  and  inspection  impracticable,  interlocutory  injunc- 
tion refused,  116 ;  evidence  of  belief  is  admitted  on  interlocutory  applica- 
tions, 1292. 

in  interlocutory  applications,  if  rights  of  parties  are  doubtful.  Court  acts  on 
considerations  of  comparative  injury,  226. 

on  interlocutory  motion  for  injunction  as  to  a  matter  merely  pecuniary, 
plaintiff  must  satisfy  Court  there  is  some  probability  of  the  bill  not  being 
dismissed,  724. 

no  interlocutory  injunction  where  the  validity  of  the  act  is,  as  between  the 
parties,  matter  of  doubt,  and  for  which  there  can  be  adequate  compensa- 
sation,  910. 

if  party  not  damnified  by  proceedings  sought  to  be  restrained  remaining  in 
statu  quo,  no  interlocutory  injunction,  953  ;  if  an  interlocutory  injunction 
would  inflict  great  injury  on  defendant,  and  delay  in  granting  it,  would 
cause  little  loss  to  plaintiff — not  granted,  1049. 

the  object  of  an  interlocutory  injunction  is  to  protect  the  property  until  the 
legal  right  shall  have  been  ascertained,  1031 ;  the  Court  ought  to  secure 
putting  the  party  restrained  from  enforcing  a  legal  claim,  in  same  position, 
in  the  event  of  his  turning  out  right,  1031. 

on  an  interlocutory  application  to  stay  an  action,  plaintiffs  equity  must  be 
cleai-ly  established  or  the  money  paid  into  Court,  1257. 

where  evidence  of  acquiescence,  no  interlocutory  injunction,  1196. 

laches,  the  right  to  an  interlocutory  injunction,  when  not  barred  by,  1342. 

the  Court  considers  it  a  strong  course  to  stop  the  carrying  on  a  trade 
upon  an  interlocutory  application,  1311. 

terms  of  orders  upon  interlocutory  injunctions,  1311. 

See  Acquiescence  ;     Bankruptcy,   &c.  ;    Buildings,   &c.  ;    Covenants  ; 
Directors  ;  Discovert  ;  Legal  Rights,  &c.  ;  Motions,  &c.  ;  Patents  ; 
Railway  Companies  ;  Sukbtt. 
INTERPLEADER, 

to  support  an  interpleader  suit  there  must  be  conflicting  claims,  1182  ;  and 
petition  of  interpleader  by  tenant,  upon  a  devise  where  heir  did  not  claim 
rent,  was  dismissed  as  to  heir  with  costs,  1182. 

Courts  of  Equity  and  Common  Law  have  concurrent  jurisdiction  in  inter- 
pleader, but  a  Court  of  Equity  first  resorted  to  will  not  refuse  to  entertain 
a  bill  of  interpleader,  1184. 

bill  of,  ought  to  be  filed  immediately  after  or  before  commencement  of  pro- 
ceedings at  Law,  578  ;  laches  in  filing  a  bill  of  interpleader  is  a  bar,  1184. 

a  sheriff  on  filing  an  interpleader  bill,  must  shew  there  was  a  good  ground 
for  supposing  goods  seized  were  goods  of  execution  creditor,  628. 
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it  cannot  be  said  that  a  sheriff  is  in  no  case  entitled  to  file  a  bill  of  inter- 
pleader, 629. 

interpleader  bill  by  sheri£f  who,  under  a  fl.  fa.  obtained  by  execution  creditor 
in  Chancery,  seized  goods  of  debtor,  against  assignee  in  bankruptcy  and 
execution  creditor,  1186. 

but  a  sheriff  who  has  seized  goods  under  a ;?./«.  issuing  out  of  Chancery, 
claimed  by  a  third  party,  cannot  file  a  bill  of  interpleader  until  he  has 
given  notice  to  judgment  creditor  of  the  adverse  claims,  1187. 

hill  hy  wife,  legatee,  against  husband's  mortgagees  of  legacy,  owner  of  land 
charged  with  the  legacy,  and  trustees,  629. 

owner  of  lands  charged  may  file  a  bill  to  settle  conflicting  claims,  633. 

a  tenant  cannot  file  a  bill  of  interpleader  against  his  landlord  on  notice  of 
ejectment  by  a  stranger,  630 ;  tenant  may  file  such  bill  where  there  is 
privity  of  tenure  and  contract  between  both  persons  claiming  the  rent, 
630. 

on  interpleader  hill  hy  tenant,  and  payment  of  rent  into  Court,  an  action  by 
one  of  two  claimants  under  different  wills,  will  be  restrained,  1181. 

so  where  there  are  parties  claiming  as  devisees  and  co-heirs  of  original  land- 
lord. Court  will  restrain  one  of  them  from  proceeding  to  recover  rent,  1181. 

tenant  may  file  interpleader  bill  where  the  question  arises  on  an  act  of  land- 
lord subsequent  to  the  lease,  681. 

a  tenant  cannot  file  a  bill  of  interpleader  against  his  landlord,  unless  the  title 
is  affected  by  some  act  by  landlord,  subsequently  to  the  lease,  1183. 

tenant  cannot  make  one  seeking  rent  and  another  liquidated  da.niages  for  use 
and  occupation,  interplead,  631. 

interpleader  (here)  between  assignees  of  ship  under  hill  of  sale  and  agent  for 
owner,  with  equitable  charges,  and  for  charterers  and  consignees,  properly 
instituted,  notwithstanding  25  &  26  Vict.  c.  63  (Merchant  Shipping 
Amendment  Act,  1862),  632. 

suit  in  Admiralty  on  behalf  of  person  claiming  to  be  owner  of  goods,  and  a 
like  proceeding  by  another  claimant  of  goods ;  qusere,  whether  a  question 
of  interpleader  arises  as  against  the  captain,  632. 

proceedings  in  one  suit  (here),  not  interpleader,  restrained  by  injunction  in 
another  and  interpleader,  632. 

interpleader  suit  by  stakeholder  against  one  of  two  claimants  filing  bill 
against  the  stakeholder  only,  632. 

although  stakeholder  who  has  entered  into  a  new  contract,  binding  at  Law, 
with  one  of  rival  claimants  of  the  same  demand,  cannot  maintain  inter- 
pleader suit,  yet  if  such  contract  was  obtained  hy  misrepresentation.  Court 
will  restrain  actions  against  him  by  both  claimants,  1182. 

auctioneer  may  file  bill  of  interpleader  if  both  parties  claim  deposit,  632 ; 
injunction  granted  upon  payment  of  deposit  into  Court,  632. 

hill  of  interpleader  upon  a  taxed  hill  of  costs,  by  client,  against  two  solicitors 
633. 

where  there  are  several  claimants,  a  bill  of  interpleader  may  be  filed  for  in- 
junction against  a  judgment,  634. 

insurance  office,  hill  of  interpleader  hy,  against  landlord  bringing  action  on  a 
policy  of  insurance,  and  tenant  filing  bill  to  have  policy  moneys  laid  out 
in  rebuilding,  653. 
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insurance  ofBoe,  interpleader  by,  against  assignee  of  a  life  policy  and  trustees 
of  a  settlement,  1124 ;  interpleader  by  insurance  ofBoe  against  assignee  of 
policy,  provisional  assignee  in  insolvency  of  assignor,  and  assignor  insol- 
vent, not  a  case  for,  1186. 

hank  entitled  {here)  to  restrain  actions  on  a  deposit  receipt  by  a  busband 
whose  wife  bad  been  represented  to  be  a  widow,  and  another  for  the 
money,  1182. 

judgment  against  plaintiffs — notice  of  assignment  of  debt  by  judgment  credi- 
tor— plaintiffs  served  with  attachment  out  of  Lord  Mayor's  Court  at  suit 
of  a  third  party — assignee  of  debt  refusing  to  give  plaintiffs  any  guarantie — 
judgment  obtained  against  them  as  garnishees,  interpleader  by  plaintiffs 
not  demurrable,  1182. 

on  dismissal  of  bill  of  interpleader,  plaintiff  is  entitled  to  be  paid  back  money 
lodged  in  Court  to  obtain  injunction,  and  injunction  falls,  630. 

plaintiff's  affidavit  of  no  collusion  annexed  to  or  accompanying  an  inter- 
pleader bill,  633,  1288,  cannot  be  rebutted  before  hearing,  633;  but  if 
charge  of  collusion  is  made,  plaintiff  may  be  put  upon  an  undertaking  as  to 
damages,  633. 

in  interpleader  bills,  the  application  for  an  injunction  is  made  in  the  usual 
way,  1288. 

no  affidavit  of  merits  is  required,  1288 ;  but  the  money,  &c.,  in  dispute  must 
be  secured,  1288  ;  the  injunction  may  be  obtained  ex  parte  if  none  of 
defendants  have  appeared,  to  those  who  have,  notice  of  motion  must  be 
given,  1288. 

interpleader  suit,  all  defendants  but  one,  residing  out  of  jurisdiction,  in  Scot- 
land, when  plaintiff  protected  by  perpetual  injunction,  1026. 

Interpleader  Act,  &c.,  apply  only  where  opposite  claims  depend  on  legal  rights, 
and  proceedings  directed  by  a  common  law  judge  will  be  restrained,  where 
one  of  claimants  has  an  equitable  demand  as  mortgagee,  1180,  414. 

though  claim  of  the  principal  defendant  legal,  if  claims  of  the  other  are 
equitable  only,  and  derived  from  principal  defendant,  &c.,  Court  will 
restrain  legal  proceedings,  on  an  interpleader  bill,  1180. 

on  bill  of  interpleader.  Court  will  restrain  suit  in  Equity  hy  one  defendant 
and  action  hy  another,  1181. 

See  Bank  of  England  ;  Dismissal  of  Bill  ;   Dissolving  Injunctions  ; 
Shipping,  &c.  ;  Stakeholder. 
INTERROGATOEIES :  See  Discovebt. 
INTEUSION, 

order  granted  (here)  for  liberty  to  issue  injunction  to  put  Crown  in  pos- 
session, 6. 
I.  0.  Q.s, 

action  on  an  I.  0.  U.  restrained,  procured  upon  an  advertisement  of  the  sale 
of  the  residue  of  a  term  of  an  original  lease,  and  untrue  representations  of 
vendor's  agent,  contract  being  in  fact  an  agreement  to  pay  a  considerable 
premium  for  an  underlease,  at  a  full  rack  rent,  1142. 

bill  of  exchange  and  I.  0.  U.,  difference  between,  1203,  1204. 
ISSUES, 

the  Court  will  avail  itself  of  the  option  it  now  has  under  sect.  2  of  the 
25  &  26  Vict.  c.  42,  only  in  exceptional  cases  and  under  special  circum- 
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stances,  1271 ;  the  Court  cannot  now,  except  under  exceptional  circum- 
stances, require  plaintiff  in  an  injunction  suit  to  establish  his  right  at  Law, 
1271. 

there  is  no  inflexible  rule  as  to  the  time  when,  or  the  circumstances  under 
which,  a,  trial  of  issues  before  a  Court  of  Law  will,  upon  application  of 
defendant,  be  directed,  1342 ;  it  is  matter  for  discretion  of  Court,  but  a 
strong  case  is  required,  1342 ;  such  application  is  most  properly  made  on 
motion  for  injunction,  1342  ;  but  if  made  by  defendant  upon  independent 
motion  at  any  other  time ;  especially  if  after  disclosure  of  plaintiff's  evi- 
dence— Court  will  require  very  strong  proof  that  the  case  is  one  the  Court 
cannot  itself  try,  1342. 

ustiai  issues  in  a  patent  suit  can  be  granted,  where  defendants  have  filed 
answer,  admitting  infringement — but  denying  validity,  &c. — and  no  further 
steps  by  either  side,  1340 ;  and  the  questions  can  be  set  dovm  for  hearing 
and  trial  by  the  Court  (here)  without  a  jury — before  hearing  of  the  cause, 
1340. 

the  Court  is  not  in  a  position  to  frame  issues  until  cause  has  come  on  for 
hearing,  1345 ;  application  for  a  special  Jury  before  the  Court  to  try 
issues,  or  that  evidence  of  facts  may  be  taken  viva  voce  at  the  hearing, 
must  be  made  at  Chambers,  1345. 

See  Motions,  &c.  ;  Veedicts. 


JOINT  STOCK  COMPANIES  EEGISTRATION  ACT  (7  &  8  Vict.  c.  110)  : 

See  Companies. 

JOINTUEB :  See  Bond. 

JUDGMENT  DEBTS  :  See  Liens,  &c. 

JUDGMENTS. 

Equity  will  grant  relief  against  a  judgment  which  is  against  conscience,  or 

obtained  by  fraud,  accident,  mistake,  &c.,  1158. 
special  equitable  grounds  must  be  shewn  for  interference  of  the  Court,  1159. 
general  rule  as  regards  giving  relief  against  judgments,  1159 ;  but  there  must 

be  no  negligence  at  Law,  1159  ;•  unless  the  negligence  can  be  accounted  for, 

1160. 
judgment  suffered  hy  default,  injunction  to  restrain  action  on  a  bill  given  in 

consideration  of  delivering  up  a  former  bill  in  consideration  of  a  gaming 

debt — refused,  1161. 
after  judgments  suffered  by  default,  plaintiff  at  Law  proceeding  to  assess 

damages  under  a  writ  of  inquiry,  an  injunction  will  not  be  extended  to 

stay  trial,  1189. 
Equity  relieves  against  valid  judgments  and   executions  used  inequitably, 

553, 1159. 
judgment  obtained  by  collusion,  will  be  relieved  against,  1154,  1159;  costs  of 

a  suit  to  stay  proceedings  on,  1154. 
the  Court  has  jurisdiction  to  restrain  execution  on  a  judgment  on  ground  of 
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subsequent  release  for  valuable  consideration,  and  notwithstanding  a  rule  to 
set  aside  judgment  and  an  audita  querela  liad  been  set  aside,  1158. 

judgment  in  scire  facias  revived  against  a  tenant  in  fee,  who  was  also 
equitable  tenant  in  tail  under  marriage  articles — relieved  against,  there 
being  no  merger  of  the  two  estates,  1192. 

Court  modifies  or  grants  a  prayer  for  protection  on  the  ground  that  the 
Judgment  is  satisfied,  upon  such  conditions  as  justice  demands,  62. 

injunction  to  judgments  at  Law  will,  in  general,  be  at  the  cost  of  the  com- 
plainants, 62. 

Courts  of  Equity  restrain  the  payment  of  rents  to  the  debtor  until  the 
judgment  can  be  enforced  upon  the  land,  185. 

the  Court  will  protect  the  property  charged  by  a  judgment  from  de- 
struction, 185. 

Equity  will  set  off  one  judgment  at  Law  against  another,  186. 

equitable  mortgagee  of  lands  is  entitled  to  enforce  his  charge  in  priority  to  a 
preditor  of  the  mortgagor,  who,  without  notice  of  the  equitable  mortgage, 
has  subsequently  thereto  recovered  judgment  against  the  mortgagor,  and 
obtained  actual  possession  of  the  lands  by  writ  of  elegit,  187. 

a  Court  of  Equity  has  no  jurisdiction  to  relieve  a  plaintiff  against  a  judgment 
at  Law  where  the  case  in  Equity  proceeds  upon  a  ground  equally  available 
at  Law  and  in  Equity,  187. 

a  person  who  without  consideration  confesses  a  judgment,  to  withdraw  his 
property  from  his  creditors,  cannot  restrain  the  conusee  levying  the  amount 
of  the  judgment,  188. 

there  is  no  sale  of  equitable  interest  in  leaseholds  under  27  &  28  Vict.  c.  112 
(Judgment  Law  Amendment  Act),  188. 

after  the  enrolment  of  a  scheme  of  arrangement  under  the  Railway  Companies 
Act,  1867  (30  &  31  Vict.  c.  127),  the  company  cannot  obtain  an  injunction 
either  against  outside  creditors  or  creditors  bound  by  the  scheme,  except 
upon  a  bill  filed,  188. 
foreign  judgment  inter  partes,  where  Courts  may  disregard,  392. 

rails,  &c.  (here)  not  liable  to  be  taken  in  execution  for  company's  debt,  553. 

there  is  no  execution  against  goods  in  hands  of  a  trustee,  553. 

this  Court  deals  with  a  judgment  at  Law  according  to  the  equities,  but  if 
available  at  Law,  this  Court  will  not  interfere,  1039. 

judgment  on  a  writ  of  formedon,  on  ground  a  power  of  sale  not  well  executed,  1099. 

a  party  for  whose  use  an  action  at  Law  is  brought,  which  is  apparent  on  the 
records,  should  be  party  to  a  bill  enjoining  a  judgment,  1208. 

See  Bills  of  Sale,  &c.  ;  Companies  ;  Ecclesiastical  Matters,  &c.  ; 
Ejectment;  Executions;  Exbcutoes;  Gaming,  &o. ;  House  of  Lords; 
Interpleader;  Jurisdiction;  Legal  Rights,  &c. ;  Partnership;  Set- 
off ;  Shipping,  &c.  ;  Vendor  and  Purchaser. 

JUDGMENT  CREDITOR, 

cannot  obtain  a  charge  upon  an  equitable  debt  by  analogy  to  attachment  of  a 

legal  debt  under  garnishee  clauses  of  Common  Law  Procedure  Act,  1854.  .552. 
judgment  creditor,  not  a  party,  will  not  be  allowed  to  proceed  at  Law,  if  a 

receiver  had  been  appointed  in  a  creditor's  suit,  and  a  prior  incumbrancer  is 

a  party,  1210. 
garnishee  order,  judgment  creditor  obtaining,  against  receiver  appointed  by 
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Chancery,  receiver  not  objecting — moneys  ordered  to  be  repaid  by  creditor, 
and  both  liable  for  costs  of  motion,  1214. 

one  judgment  creditor  having  sued  out  an  elegit  and  in  possession,  not  put  on 
a  level  with  another  who  has  not  sued  out  an  elegit,  1217 ;  if  there  are 
two  judgment  creditors,  the  prior  Judgment  is  satisfied,  1217. 

judgment  creditor  with  notice  of  receiver's  possession,  restrained  from  continu- 
ing proceedings  in  ejectment  if  taken  without  leave  and  after  receiver's 
possession,  1217. 

judgment  creditors  coming  in  under  a  decree,  restrained,  1217 ;  old  judgment 
creditors  not  coming  in,  restrained,  1217. 

See  Bills  op  Sale,  &o.  ;  Executions  ;  Vendor  and  Pubchabbb. 
JURISDICTION, 

Court  refused  to  restrain  a  Court  (here  a  jury  summoned  by  commissioners) 
legally  constituted  a  special  jurisdiction,  1200. 

Court  will  not  (in  general)  restrain  parties  applying  to  any  legislature,  1009  ; 
but  in  a  proper  case,  applications  to  Parliament  on  private  grounds  will 
be  restrained,  but  not  on  public  grounds,  1009. 

the  Court  has  jurisdiction  to  restrain  petitioning  Parliament,  in  a  case  con- 
nected with  private  property,  1010. 

public  functionaries  (such  as  Poor  Law  Commissioners),  when  this  Court  will 
and  will  not  interfere,  1023. 

jurisdiction  to  restrain  individuals  applying  for  a  private  Act,  804. 
foreign  sovereign — the  Court  has  no  jurisdiction  on  a  contract,  as  against,  nor 
over  the  sovereign  acts  of  a  foreign  Oovernment,  nor  over  the  prerogative 
rights  of  a  foreign  sovereign,  nor  against  a  party  claiming  under  act  of 
sovereign  prerogative,  1004. 

sovereign  of  a  foreign  state  may  sue  to  prevent  issuing  of  monetary  notes,  if 
injury  would  accrue  thereby  to  property  of  foreign  state  or  subject,  1008  ; 
the  independent  sovereign  of  a  state  can  sue  for  his  personal  rights  in  this 
country,-  1008  ;  a  foreign  king  who  has  re-established  his  authority  is 
entitled  to  sue  for  a  ship  in  this  country  purchased  by  a  revolutionary 
government  with  the  king's  treasure  during  the  revolution,  1008  ;  the 
persons  who  made  the  remittance  not  necessary  parties,  1008. 

contracts  of  a  foreign  Government,  an  English  Court  has  no  jurisdiction  to 

enforce,  3.gams,t  property  of  such  government  in  England,  1004. 
foreign  Court,  judgment  of,  when  examinable,  1010 ;  it  must  be  taken  for 
granted,  a  foreign  Court  will  do  justice  as  well  as  a  Court  of  this  country, 
1012  ;  but  the  Court  will  restrain  proceedings  in  a  foreign  country,  if  there 
are  questions  which  could  be  more  conveniently  determined  here,  1013 ; 
but  will  not  interfere  on  ground  of  error  or  irregularity,  1013 ;  the  Court  can 
restrain  proceedings  in  a  foreign  Court,  1054 ;  if  it  would  restrain  proceedings 
in  this  country,  it  would  in  a  foreign  Court,  1054 ;  Court  will  not  stay  proceed- 
ings in  a  suit,  by  reasoif  of  a  decree,  &c.,  in  a  foreign  country,  unless  satisfied 
the  foreign  decree,  &c.,  does  justice  and  covers  whole  subject  of  suit,  1017. 
judgment,  foreign,  Court  will  not  entertain  suit  to  enforce,  unless  defendant 
has  received  actual  or  substituted  service  of  notice  of  proceedings  in  foreign 
Court,  1016. 
foreigner  domiciled  in  another  country,  proceeding  to  obtain  payment  of 
debts  according  to  the  law  of  that  country,  1011,  1055. 
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foreigners  out  of  Jurisdiction,  bill  by  one  of  tbem,  against  another  and 
English  agents  for  distribution,  to  restrain  misapplication  of  fund,  &c., 
1028. 

the  fact  of  a  foreigner  having  property  in  this  country,  enables  a  Court  of 
Equity  here,  to  make  effectual,  an  injunction  issued  to  him,  1054. 

the  Court  will  not  interfere  where  plaintiff  and  defendant  are  foreigners,  holh 
residing  out  of  jurisdiction,  and  the  land,  the  subject  matter  of  the  suit,  is 
ill  a  foreign  country,  1254. 

ambassador,  foreign,  not  submitting  to  jurisdiction,  no  order  can  be  made 
against,  by  Courts  in  this  country,  1005 ;  but  in  suit  between  two  English 
citizens,  defendant  can  be  restrained  parting  with  fund  subjected  to  control 
of  foreign  ambassador  or  government,  1005. 

proceedings  in  Chili  for  an  account,  restrained  (here)  on  ground  of  acquies- 
cence, &c.,  1006 ;  proceedings  as  to  administration  of  personalty  and 
realty  in  foreign  country,  restrained  (here),  1016;  proceedings  in  Scotland 
may  be  stayed,  1055. 

proceedings  against  a  Dane  for  seizure  of  property  of  English  subjects  in 
Iceland,  restrained,  1020. 

Commissioners  of  Sewers,  Court  has  jurisdiction  to  entertain  a  bill  at  suit  of, 
appointed  under  23  Hen.  8,  c.  5 . .  1007. 

Lancaster,  Chancery  Court  of,  action  of  creditor  in  Queen's  Bench,  after 
administration  decree  in,  restrained,  1016. 

British  sulfects  in  a  foreign  country,  Court  no  power  to  restrain,  from  doing 
there  whatever  they  are  authorized  to  do  there  by  the  sovereign  power 
there,  1007. 

executor,  &c.,  of  domiciled  Scotchman  obtaining  probate  in  Scotland  but  not 
in  England — bill  by  next  of  kin  for  administration  in  England  and  Scot- 
land, serving  executor  with  copy  of  bill  indorsed  with  order  for  receiver 
and  injunction,  order  discharged,  1007. 

Scotch  sheriff  directing  a  case  to  the  Court  of  Chancery  under  22  &  23  Vict. 
e.  63,  to  ascertain  whether  the  Court  had  jurisdiction  in  a  case  where  a 
plea  to  the  jurisdiction  had  been  put  in  before  him,  the  case  not  within 
above  statute,  1007. 

Scotland,  proceedings  in,  tutor  dative  restrained  (here)  continuing,  1009. 

Scotchman,  domiciled.  Mil  by,  to  restrain  action  in  Scotland,  &c.,  where  ground 
to  suppose  complete  justice  would  not  be  done  there,  is  not  demurrable, 
1013  ;  unless  the  question  can  on  the  whole  be  more  conveniently  litigated 
there,  1013. 

if  Courts  in  Scotland  have  power  to  preserve  property  'pendente  lite  this  Court 
will  not  interfere,  1015. 

illegality  of  transaction  in  En.gland,  no  ground  for  stopping  proceedings  in  a 
foreign  Court,  1013. 

cmitract  concerning  an  estate  in  a  colony,  there  is  jurisdiction  in  this  Court 
upon,  1015  ;  but  the  Court  will  not  interfere  where  the  question  has  been 
before  a  Court  of  competent  jurisdiction  in  the  colony,  and  allegations  in 
the  bill  of  fraud  are  merely  general  and  denied,  1015. 

Court  in  Ireland  has  no  jurisdiction  to  restrain  proceedings  in  an  inferior 
Court  there,  where,  from  custom  of  Court,  defendant  below  could  enter 
no  appearance,  &c.,  1018  ;  qusere,  whether  such  custom  is  valid,  1018. 

5  A 
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JURISDICTION— oojiimaec?. 

Court  of  Equity  in  Ireland  has  jurisdiction  to  examine  and  carry  out  a  decree 

made  in  England,  1025. 
it  is  not  sufficient  to  restrain  proceedings  in  this  Court,  that  an  interlocutory 

injunction  has  been  granted  in  Ireland,  1057. 
Ireland,  suit  in,  for  same  subject  matter  as  a  suit  in  England  in  which 

plaintiff  had  been  refused  relief,  restrained,  1062. 
Ireland,  suit  in,  restrained,  there  being  a  decree  in  England  for  same  objects, 

1025 ;  Chancery  in  England  cannot  restrain  Irish  creditor  from  recovering 

against   estate  of  deceased  intestate  domiciled  and  leaving   property  in 

Ireland,  1050. 
Land,  where  Equity  can  entertain  a  bill  respecting,  though  it  is  not  within 

its  jurisdiction,  1028. 
suits,  the  authority  of  a  Court  of  Equity,  in  a  proper  case,  to  restrain  persons 

within  its  yxxisAKotion  from  prosecutiruj  suits  either  in  the  country  of  the 

Court,  or  in  foreign  countries,  is  clear  and  indisputable,  1028. 
this  Court  will  restrain  plaintiff  from  prosecuting  two  distinct  suits  in  dif- 
ferent Courts  for  same  object,  either  in  this  or  a  foreign  country,  1061. 
when  plaintiff  will  not  be  restrained  from  carrying  on  two  suits  in  different 

Courts,  1061. 
this  Court  has  jurisdiction  to  protect  property  from  that  which,  if  completed, 

would  give  a  right  of  action,  semble,  1052,' 
where  there  is  a  plain  equity  in  favour  of  an  injunction,  and  real  and  personal 

representatives  who  seek  it  are  in  this  country,  the  Court  will  grant  it, 

1054. 
suit  to  redeem  in  this  country.  Court  will  stay  proceedings  in  a  foreclosure 

suit  in  a  foreign  country,  1063. 
suit  between  parties  residing  in  England  to  enforce  a  lien  on  immoveable  pro- 
perty situate  out  of  jurisdiction,  special  circumstances  required,  1063. 
a  Court  of  Equity  has  jurisdiction  to  give  time  to  apply  to  the  Privy  Council 

for  liberty  to  appeal,  or  to  a  Court  of  Law  for  liberty  to  plead  to  an  action 

on  a  judgment,  1065. 
See  Action  at  Law  ;  Administbation ;   Appeal ;  Bankruptcy ;  Ett.ts  of 

Exchange  ;     Bonds  ;    Compensation  ;    County    Courts  ;    Ckeditoks  ; 

DuKESs ;  Infants  ;  Injunotioks  rbstbainins  Proceedings  tn"  Foreign 

Courts  ;  Judgments  ;  Policies  ;  Trusts,  &c. 

JURY  :  See  Issues. 

JUSTICES— JUSTICES  OF  THE  PEACE  :  See  Magistrates. 


LACHES, 

none   (here)  by  submitting  nearly  four  years,  trusting   to   assurance   evil 

would  be  removed,  7S4 ;  rule  in  such  cases  is,  mere  prospect  of  injury 

gives  no  right  to  relief,  734. 
delay  not  amounting  to  acquiescence,  effect  of,  1256. 
delay  in  applying  for  injumticm,  and  allowing  material  expenses,  dr.,  to  be 

incurred,  ic.,  is  a  bar,  unless  delay  satisfactorilj'  accounted  for,  1264. 
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LACHES — continued. 

what  delay  will  not  cause  plaintiff  to  lose  his  equity,  1264 ;  qusere,  as  to  the 
position  of  the  parties  where  one  was  not  aware  of  his  equity,  1264, 

See  Action  ;  Awards  ;  Bebach  of  Injunctions  ;  Covenants  ;  Diebctoes  ; 
Dissolving  Injunctions  ;  Inteeim  Oedees  ;  Intbelocutoey  Injunc- 
tions ;  Inteeplbadbe  ;  Shares  ;  Suevbtoes  ;  Water. 

LANCASTER,  CHANCERY  COURT  OF :  See  Jueisdiction. 

LAND, 

compulsory  purchase  of,  bodies  having  parliamentary  powers  of  making,  not 
allowed  to  take  land  not  required  for  hand  fide  purpose  sanctioned  by  their 
Act,  990. 
See  Jurisdiction. 

LANDLORD  AND  TENANT, 

tenant  will  be  restrained  pulling  down  a  house  and  huilding  another,  which 

landlord  dislikes,  652. 
tenant  has  no  equity  to  compel  landlord  to  spend  insurance  moneys  against 

fi/re  in  rebuilding  premises,  nor  to  restrain  suing  for  rent  until  premises 

rebuilt,  652. 
damages  and  the  costs  recovered  by  tenant  for  irregularity  in  a  distress,  bill 

to  set  off,  against  arrear  of  rent,  not  demurrable,  653 ;  but  an  injunction 

was  refused  to  restrain  proceedings  on  a  judgment  in  an  action  for  excessive 

distress,  upon  a  bill  by  landlord  who  had  had  awarded  to  him  a  larger 

sum  for  damages,  under  a  clause  in  the  lease,  1171. 
distress  upon  sheep  put  to  graze  with  landlord's  consent,  relieved  against,  653. 
the   Court  of  Equity  in  Ireland  deals  with  its  tenants  as  tenants  at  will, 

therefore  no  injunction  to  dispossess  such  a  tenant,  without  affidavit  as  to 

state  of  crops,  654. 
stranger  building  on  land,  supposing  it  his  own,  real  owner  perceiving  the 

mistake,  654. 
stranger  building  on  land  knowing  it  to  be  the  property  of  another,  654. 
tenant  building  on  landlord's  land,  654. 
tenant,  being  mere  tenant  at  will,  building  under  belief  he  thereby  acquired 

title  to  a  lease,  and  landlord  is  cognisant  of  this,  and  does  not  interfere,  655. 
tenant  cannot  dispute  landlord's  title,  and  can  have  no  injunction  against 

distress  by  landlord  or  ejectment  by  a  claimant,  1075. 
See  Account  ;  Inteeplbadbe  ;  Sbt-ofe. 

LANDS, 

prima  facie,  owner  of  land  is  entitled  to  surface  and  all  below  it,  ex  jure 
natural,  derogation  of  that  right  must  be  by  grant  or  conveyance,  457. 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 

parties  under  disabilities  served  with  notice  to  take  part  of  a  house,  &c.,  are 
able  to  sell  under  s.  92,  and  may  require  company  to  take  whole,  978. 
LAND  TAX :  See  Guardian  and  Waed. 

LAW,  COURT  OP, 

Equity  giving  time  for  liberty  to  plead  to  action,  1065. 

LAW,  DECISION  AT :  See  Appeal. 
LAW  REPORTS  :  See  Copyright. 

5  A  2 
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LEASES, 

Equity  restrains  lessee  from  using  premises  contrary  to  a  restriction  in  the 
lease,  though  do  danger  or  irreparable  injury,  656. 

Equity  restrains  lessee  and  his  sub-lessee,  where  lessee  has  notice  landlord 
will  not  let  for  a  particular  purpose,  656. 

Equity  will  not  enjoin  use  of  premises  for  one  purpose  merely  because  the 
lease  contains  a  provision  they  are  not  to  be  used  for  another,  656. 

where  grant  of  lease  sought,  there  must  be  clear  evidence  of  an  agreement 
sufficiently  certain  in  terms,  879. 

lessors  of  ice-houses  (here)  no  right  to  derogate  from  grant  by  subseqnent 
licenses  to  take  ice,  56. 

no  sale  or  underletting  (here)  by  assignees  of  bankrupt  without  consent  of 
lessor,  56. 

lessee  restrained  from  assigning  without  consent  of  lessor,  bill  for  specific 
performance  against,  by  assignees  of  bankrupt,  1032. 

lessor  (here)  no  right  to  destroy  a  plantation,  though  not  demised,  57. 

it  is  no  defence  for  the  assignee  of  an  original  lease  (who  had  taken  a  renewed 
lease)  to  say  that  he  should  be  liable  ta  forfeiture  of  the  renewed  lease,  if 
he  were  compelled  by  a  decree  to  give  specific  performance  of  an  agree- 
ment, upon  taking  an  assignment  of  the  original  lease,  to  reserve  a  box, 
&o.,  57. 

if  the  danger  of  forfeiture  arise  from  defendant's  acts,  Court  will  decree  specific 
performance,  57. 

no  relief  against  re-entry  and  forfeiture  for  non-payment  of  ground  rent, 
where  a  new  lease  had  been  offered  upon  payment  of  arrears  and  costs  at 
Law,  57. 

solvency  or  insolvency  of  tenant  upon  a  contract  for  a  lease,  is  an  objection  of 
weight,  58. 

lessee  redeeming  lease  forfeited  for  non-payment  of  rent,  terms  of,  obtaining 
injunction  under  the  4  Geo.  2,  c.  28,  and  the  Common  Law  Procedure  Act 
(15  &  16  Vict.  c.  76),  58. 

ejectment  for  non-payment  of  rent,  bill  in  Ireland  for  relief  against  for- 
feiture, 59. 

interlocutory  injunction  refused  upon  bill  of  lessor  to  restrain  assignment  of 
lease  of  farm  by  assignees  in  bankruptcy,  to  person  not  approved  by  lessor,  59 

hill  within  a  year  of  termination  of  tenancy  for  specific  performance  of  agree- 
ment for  lease,  to  restrain  cutting  cover,  dismissed,  60. 

the  Court  requires  the  strongest  expressions  in  a  mining  lease,  to  induce  it  to 
imply  covenant  to  sink  a  shaft  upon  the  demised  land,  60. 

lessee  seised  of  lands  (in  Ireland)  under  a  lease  for  three  lives  renewable  for 
ever,  demise  by,  with  a  covenant  for  perpetual  renewal,  upon  payment  of 
arrears,  &c.,  on  ejectment  (here)  by  landlord  for  arrears,  defendant  giving 
notice  that  he  relied  on  the  technical  defence  to  defeat  the  landlord,  that 
there  was  no  reversion ;  not  such  misconduct  as  disentitled  tenant  to 
relief  in  Equity,  on  the  covenant  for  renewal,  1093. 

lease  upon  lives  renewable  for  ever,  with  a  nomine  pcense  for  lessee's  neglect 
to  renew,  653. 

lease  "  for  three  lives  or  thirty-one  years  "  no  words  of  limitation,  personal 
representatives  entitled  and  not  heir  of  lessee,  655. 

no  relief  against  suing  for  rent  of  coal-mine,  because  coal  nearly  exhausted 
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LEASES— continued. 

and  working  ruinous,  1098 ;  unless  lessee  will  give  landlord  all  he  would 
be  entitled  to,  if  the  mine  had  been  worked,  1098. 

lessor  (A.)  putting  himself  in  place  (by  trustees)  of  lessee  by  obtaining  his 
interest,  who  had  sub-leased  (covenanting  to  perform  the  covenants)  to  a 
mortgagee,  who  suffered  judgment  in  ejectment  by  default  for  breach  of 
covenants,  sub-lessee  (mortgagee)  no  equity  against  trustees  of  A.,  1100. 

See  Acquiescence  ;  Agreements  ;  Oorfoeations  Aqgbegate  ;  Covenants  ; 
Ejectment  ;  ExEonTiONS ;  Fieb  Insubancb  ;  Eoefeitdees  ;  Liens  ; 
Lunatics  ;  Municipal  Corporations  ;  Notice  ;  Penalties  ;  Railway 
Companies  ;  Reversions  ;  Specific  Pbrfokmancb  ;  Vendor  and  Pur- 
chaser. 

LECTURES :  See  Publishing,  &c, 
LEGAL  INSTRUMENTS, 

no  jurisdiction  in  Equity  to  order  to  be  delivered  up,  on  ground  of  illegality 
appearing  on  face,  unless  from  lapse  of  time,  &c.,  the  defence  is  iikelyto 
fail,  671. 
the  principle  upon  which  the  Court  orders  legaHnstruments  to  be  delivered 
up,  stated,  1151,  1042. 

LEGAL  RIGHTS— LEGAL  TITLE, 

previous  adjudication  in  Equity  not  on  validity  of  the  legal  title,  but  on 
absence  of  countervailing  equity,  action  not '.  restrained  on  ground  of  the 
adjudication,  1108. 

if  a  party  submits  his  legal  rights  to  the  jurisdiction  of  a  Court  of  Equity,  he 
is  not  entitled  to  proceed  at  Law,  1254. 

no  declaration  of  legal  rights,  with  reference  to  possible  future  acts,  178. 

if  the  plaintiff's  title  is  doubtful,  and  injury  not  very  material  and  completed 
before  bill  filed,  the  Court  will  not  try  the  question  of  legal  title,  178. 

though  legal  right  doubtful,  Court  will,  in  its  discretion,  according  to  exi- 
gencies, &c.,  grant  an  injunction,  1030,  1031. 

if  determination  of  the  legal  right  is  in  plaintiff's  favour,  he  has  a  strict  right 
to  an  injunction,  until  hearing,  1271. 

unless  a  case  depending  on  a  legal  right  is  very  clear,  no  interference  until 
right  ascertained,  1033. 

if  an  action  has  actually  commenced  for  purpose  of  determining  legal  title, 
upon  bill  filed  after  commencement,  seeking  relief,  the  title  to  which 
depends  upon  the  legal  right,  Court  will  not  as  of  course  assume  exclusive 
jurisdiction  under  25  &  26  Vict.  c.  42,  and  restrain  proceedings  in  the 
action,  1108,  1271. 

although  Court  restrains  setting  up  outstanding  term  to  prevent  fair  trial  of 
legal  right,  yet  it  will  not  set  aside  judgment  after  ejectment,  though  term 
was  set  up,  preventing  a  fair  trial,  1108  ;  but  will  remove  aliy  impediment 
to  trial  of  the  right  in  another  action  of  ejectment,  1109.  •  ■     ' 

law  or  fact,  question  of,  to  be  determined  by  the  Court  of  Chancery,  but 
issues  may  be  directed  to  the  assizes,  where  more  conveniently  tried,  178. 

legal  rights,  to  restrain  exercise  of,  plaintiff  must  shew  substantial  grounds 
for  doubting  them,  179. 

legal  right.  Court  may  restrain  unconscientious  exercise  of,  and  if  contrary  to 
prudence  and  reason,  and  although  no  malice,  179. 
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LEGAL  RIGHTS— LEGAL  TIT L'E— continued. 

legal  right,  the  Court  will  not  restrain  exercise  of,  from  representations  of 
intention  to  abandon  it — and  no  relief,  though  irrevocable  engagements 
entered  into — there  must  be  misrepresentation  of  existing  facts  and  not  of 
mere  intention  (Lord  St.  Leonards,  diss.),  179. 

plaintiff's  equity  may  arise  from  defendant's  mode  of  exercising  a  right,  179  ; 
vide  Canal. 

irreparable  mischief  stayed,  though  denial  of  title,  180. 

if  privity  of  estate,  injunction,  though  no  irreparable  mischief,  180. 

injunction  to  prevent  destruction  of  the  inheritance,  though  title  and  posses- 
sion in  dispute,  180. 

a  legal  title  in  one  country  is  good  all  over  the  world,  as  a  general  principle, 
392. 

legal  title  to  moveables,  in  acquiring,  question  may  arise,  what  law  is  to  pre- 
vail, 392. 

what  makes  a  good  title  to  moveables  all  over  the  world,  392. 
.  legal  right,  neglect  to  proceed  at  Law,  upon  case  standing  over  for  that  pur- 
pose, 1151. 

legal  right,  delay  in,  asserting,  and  damage  slight — no  injunction  to  restrain 
infringement,  456. 

Court  interposes  to  enforce  legal  rights  or  to  prevent  mischief  until  the  right 
is  ascertained,  464. 

Court  must  be  satisfied  plaintiff  has  sustained  substantial  damage  from  viola- 
tion of  legal  right,  to  entitle  to  injunction,  906. 

if  matter  in  dispute  is  distinctly  raised  and  ready  for  decision,  the  right 
should  be  declared,  and  an  injunction  founded  thereon,  906. 

where  relief  depends  upon  a  legal  right,  the  proper  course  is  first  to  ascertain 
the  law,  907. 

where  object  of  suit  is  to  recover  or  defend  possession  of  land  under  a  l^al 
title,  provision  of  sect.  4  of  25  &  26  Vict.  c.  42,  as  to,  1271. 

though  a  Court  of  Law  should  certify  against  plaintiff's  title,  still  the  cause 
must  proceed  to  a  hearing,  1272. 

where  real  object  of  bill  is  to  try  legal  right  to  land,  contrary  to  25  &  26 
Vict.  c.  42,  s.  4,  a  motion  for  an  issue  to  try  the  legal  right,  will  be  re- 
fused, 1345. 

See  Court  of  Common  Law  ;  Damages  ;  Interlocutory  Injunctions  ; 
EisHT  OP  Wat. 

LEGATEE  :  See  Executors,  &c. 

LESSOR— LESSEE  :  See  Burning  ;  Covenant  ;  Nuisance. 

LETTERS, 

Court  restrains  publication  of,  351. 

company  restrained  opening  letters  addressed  to  their  former  manager,  except, 
&c.,  350. 

successors  to  business  restrained  opening  letters  addressed  to  predecessors,  350. 

.solicitor  of  company  writing  apparently  on  behalf  of  company,  cannot  prevent 
publication,  351. 

author  of  any  letter  has  the  exclusive  right  of  publishing  it,  except  to  vindi- 
cate rights  or  character  of  receiver,  352. 
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LETTERS— continued. 

a  defendant  in  a  suit  cannot  refuse  to  produce  private  and  confidential 
letters,  352. 

if  the  sender  of  a  letter  wishes  ,to  restrain  receiver  from  shev^ing  it  to  any- 
other  person,  he  must  file  a  bill,  352. 

LETTER  OP  UNDERTAKING, 

no  equity  (here)  to  compel  giving  up,  1069. 
See  Publishing,  &c. 

LIBEL, 

the  Court  has  no  jurisdiction  to  stay  puhlication  of  a  libel,  unless  it  be  a 
contempt,  715. 

if  party  injured  by  libel  brings  an  action  for  damages,  and  defendant  pleads 
in  justification  the  truth  of  the  matters,  defendant  is  entitled  to  the  ordi- 
nary means  of  proving  his  pleas  by  commission  to  examine  witnesses,  and 
injunction,  &c.,  715. 

See  Tkadb  Mark. 

LIENS, 

the  Law  does  not  favour  general,  they  can  only  exist  where  judicially  acknow- 
ledged in  particular  trades,  &c.,  or  where  express  evidence  of  custom,  373. 
proceeds  of  cargo  for  advances  made  for  enabling  ship  to  fetch  cargo,  consignee 

of  cargo  chartering  ship  by  agreement  with  owner  of  cargo,  has  a  lien 

on,  558. 
moneys  advanced  to  complete  ship,  up  to  date  of  agreement  to  sell  ship  to 

creditor,  liea  (here)  for,  559. 
sugars,  no  lien  (here)  on  cargoes  of,  559. 
moneys  expended  in  repairs  of  a  house  in  which  son-in-law  allowed  to  live 

rent  free,  no  lien  on  premises  for,  559. 
sale  moneys  of  a  commission,  an  officer  in  the  army  may  create  a  lien  on, 

560  (1). 
lien  for  the  general  balance  of  account  between  two  firms,  bonds  (here)  not 

subject  to,  561. 
dock  warrants  of  goods  with  counterfeit  trade  marks,  transferee  without 

notice  of,  entitled  to  a  lien  prior  to  costs  of  plaintiff's  suit,  561. 
brewer^s  lease  for  moneys  advanced  to  complete  purchase,  there  is  a  lien  upon, 

created  by  deposit  at  time  of  granting  lease,  562. 
goods  of  creditor  in  third  person's  hands,  lien  on  (here)  for  a  debt,  562. 
agent  carrying  on  in  his  own  name  business  of  principal,  has  a  lien  on  the 

property  of  the  concern  to  extent  of  his  liabilities,  562. 
purchaser  of  an  estate,  sold  by  remainderman  with  concurrence  of  tenant  for 

life,  clearing  the  estate  of  a  charge  upon,  against  tenant  for  life,  lien  on  the 

property,  562. 
judgment  debt  and  interest,  agreement  that  they  shall  be  paid  put  of  moneys  to 

be  recovered  upon  certain  claims  against  third  parties  creates  an  equitable 

charge  on  the  moneys  when  recovered,  563. 
attachment  on  funds  on  action  in  Lord  Mayor's  Court,  bill  claiming  alien  on 

funds — injunction  restraining  action — debtor  becoming  bankrupt,  563. 

(1)  By  a  Royal  WaiTant  dated  July  20, 1871,  all  regulations  regtdating  or  fixing  the  prices 
at  which  any  commissions  in  Her  Majesty's  forces  might  be  purchased,  &c.,  were  cancelled  from 
and  after  Nov.  1,  1872.     See  34  &  35  Vict  c.  86. 
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bankers  have  no  lien  upon  balanee  due  iipon  separate  account  of  one  partner, 

for  balance  due  upon  Joint  account,  564. 
an  order  under  17  &  18  Vict.  c.  26,  attaching  funds  in  hands  of  garnishee, 

does  not  displace  prior  lien  of  a  solicitor  who  has  given  notice /or  his  costs, 

564. 
lien  of  country  solicitor  upon  papers  in  agent's  hands,  565 ;  lien  of  town  agent 

upon  papers,  565. 
solicitors  of  defendants  obtaining  judgment  in  action  by  liquidators  of  a 

company — levying  execution  for  costs — execution  stayed — lien  of  solicitors 

on  sum  retained  by  liquidator  to  meet  costs,  995. 
lien  for  unpaid  purchase  money,  against  property  of  company  in  liquidation, 

claim  of;  official  liquidator  restrained  selling  fixed  plant  and  machinery, 

997. 
lien  in  respect  of  moneys  spent  in  repairs,  none  (here),  1077. 
representatives  of  a  deceased  partner,  lien  of,  in  respect  of  a  debt  due  by  the 

partnership,  attaches  only  to  the  specific  property  existing  at  date  of  disso- 
lution, 1177. 
See  BoxDS ;  Cebditoe — Dbbtob  ;  Jtjeisdiction  ;  Shipping,  &o.  ;  Teusts. 

LIGHT— LIGHT  AND  AIK. 

foundation  of  jwrisdiction  by  injunction  in  cases  of  light,  stated,  425. 
injunction  not  granted  in  every  case  vphere  action  can  be  maintained  for 

obstruction  of  ancient  lights,  425. 
Equity  interferes  in  respect  of  a  legal  right  simply  on  ground  of  damage,  426. 
the  right  to  light  and  air  is  as  much  property  as  the  land  which  enjoys  the 

easement,  448. 
obstructing  ancient  lights  where  new  added,  428. 
Prescription  Act  (2  &  3  Will.  4,  c.  71),  the  right  to  an  ancient  light  depends 

on,  not  on  presumption  of  grant  or  license,  428. 
sect.  3  is  retrospective,  430. 

twenty  years'  enjoyment  under  Prescription  Act,  when  reckoned  from,  436. 
Prescription  Act,  interruption  of  enjoyment,  when  within,  436. 
custom  of  Loudon  abolished  by,  436. 

lights  enjoyed  twenty  years  before,  are  ancient  lights  and 
sect.  4  does  not  apply,  446. 
no  prescription  for  light  and  air  over  open  ground,  447. 
Prescription  Act,  the  title  to  light  under,  is  a  right  to  a  certain  amount  only, 

449. 
there  must  be  a  material  injury  not  only  to  be  redressed  by  damages,  but 

prevented  on  equitable  principles,  435;  there  must  be  material  annoyance, 

437 ;  or  inconvenience,  438  ;  though  area  small  if  material  inconvenience 

Court  interferes,  438. 
obstruction  of  light  not  restrained,  where  title  not  accepted,  424. 
obstruction  which  may  render  premises  less  fit  for  other  purposes  at  a  future 

time,  not  considered,  426. 
not  necessary  party  complaining  should  be  in  actual  possession,  426. 
alteration  of  ancient  lights  gives  owner  of  servient  tenement  right  to  obstruct 

them ;  unless  alteration  with  knowledge  and  apparent  acquiescence,  426. 
obstruction  of  light  and  air  in  an  insignificant  degree,  does  not  disentitle  to 

restrain  seriously  diminishing  same,  433. 
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to  restrain  interference  with  light  and  air,  residence  must  be  rendered  sub- 
stantially less  comfortable  for  occupation,  429 ;  rendering  less  cheerful  not 

sufficient,  437. 
personal  comfort  and  enjoyment,  and  trade  or  business,  if  prejudicially  affected 

by  diminution  of  light.  Court  protects,  440. 
no  injunction  against  erecting  building  obstructing  light,  unless  substantial 

damage  will  be  sustained,  441 ;  so  of  light  and  air,  446 ;  and  no  inquiry  as 

to  damages,  441. 
obscuring  light  and  air  restrained  on  ground  of  express  contract  as  existing 

between  landlord  and  tenant,  434. 
if  offer  would  put  plaintiff  in  as  favourable  position  as  original  one.  Court 

ought  not  to  interfere,  427. 
promise  to  remove  obstruction,  431. 
closing  up  new  and  restoring  ancient  lights,  injunction  granted  to  owner  of 

dominant  tenement,  430. 
translucent  louvres  (here)  not  obstruction  of  light  and  air  entitling  to  injunc- 
tion, 430. 
obstruction  of  ancient  lights  injurious  to  diamond  merchant,  433. 
business,  owner  of  ancient  lights  is  entitled  not  merely  to  sufficient  for  his, 

but  to  all  light  he  enjoyed  before  interruption,  438. 
Jewelry  and  watches  repairer  (here)  entitled  to  injunction  and  damages,  441. 
shop  window,  no  injunction  against  obstruction  of  sight  of,  unless  access  of 

light  and  air  obstructed,  442 ;  or  obstructing  view  of  place  of  business,  442. 
particular  purpose  or  business,  to  entitle  to  access  of  extraordinary  amount  of 

light  for  a,  there  must  be  open,  uninterrupted,  and  known  enjoyment  for 

twenty  years,  444. 
union  of  ownership  of  dominant  and  servient  tenement  for  different  estates 

merely  suspends  easement  of  ancient  lights,  431. 
the  easement  acquired  against  lessee  is  acquired  against  reversioner,  431. 
tenant  from  year  to  year  is  entitled  to  protection  of  the  easement,  431. 
tenant  under  agreement  for  lease  cannot  restrain  lessor's  obstruction  unless  he 

ask  specific  performance,  431. 
lessee  under  expiring  lease  agreeing  for  renewal  entitled  to  injunction,  431. 
lessee  of  house  and  garden,  not  entitled  under  covenant  for  quiet  enjoyment, 

to  restrain  lessor,  &c.,  building  on  adjoining  land  so  as  to  obstruct  free 

access  of  light  and  air  to  garden,  447. 
dominant  tenement,  owner  of,  cannot  depart  from  mode  of  user  substantially, 

432. 
but  owner  of  ancient  lights  may  increase  light  and  air,  if  apertures  not 

enlarged,  432. 
but  though  owner  of  ancient  lights  replace  them  with  larger  windows  yet 

still  entitled  to  relief,  447. 
intrusion  upon  neighbour's  privacy  by  new  loindow,  not  ground  of  interference, 

433. 
threatening,  where  ancient  lights,  to  rebuild  wall  much  beyond  original  height, 

injunction  granted,  434. 
building  being  erected  at  thirty  feet  from  windows  of  mansion,  not  a  case  for 

immediate  injunction,  434. 
scaffolding,  &c.,  directed  to  be  pulled  down  until  trial  of  the  right  to  lights,  435. 
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purchaser  of  land  from  landlord  of  adjoining  lands,  can  obstruct  ancient  lights, 

437. 
purchaser  with  notice  of  adjoining  windows  is  put  upon  inquiry  whether 

privileged,  445. 
question  whether  character  of  ancient  lights  attaches  to  new  windows  of  house 

built  on  site  of  another  burnt  doum,  what  it  depends  upon,  437. 
toum  and  country,  no  essential  difference  in  amount  of  light  and  air  that  may 

be  claimed  in,  438. 
amount  of  compensation,  the  fact  that  it  can  be  ascertained  does  not  prevent 

interference  on  ground  of  irreparable  mischief,  440. 
additional  walls,  how  to  be  built  back  from  original  one,  442. 
sanctioning  scheme,  in  proper  case.  Court  vrill  retain  the  power  of,  though 

granting  a  perpetual  injunction  against  darkening  lights,  443. 
delay  in  moving  for  decree,  and  mutual  acts  of  injury  disentitled  (here)  to 

relief,  443. 
delay,  offer  to  accept  compensation ;  great  damage  to  defendant  by  mandatory 

injunction,  disentitled  (here)  to  injunction,  only  damages  given,  444. 
month's  delay  after  completion  of  building  not  laches  (here),  450. 
damages  for  invasion  of  ancient  lights,  no  suit  for,  if  injunction  refused,  444. 
owner  of  dominant  tenement,  though  contributing  to  diminution  of  light,  yet 

entitled  to  injunction,  446. 
owner  of  dominant  tenement  entitled  to  restrain  obstruction  of  light  and  air, 

though  he  has  acquired  more  light  from  alterations  of  others,  446. 
mandatory  injunction,  none  to  preserve  a  right  to  light  and  air  unless  sub- 
stantial, material,  or  serious  infringement,  448. 
if  inconvenience  small  neither  mandatory  injunction  nor  damages,  448. 
insignificant  obscuration  of  light  and  air  by  plaintiff  to  his  own  dwelling 

does  not  disentitle  to  relief  from  serious  diminution,  457. 
See  Buildings  ;  Mandatoby  Injunction. 

LIMITATIONS,  STATUTE  OF  :  See  Ejectmext  ;  Time. 

LIQUID ATOKS  :  See  Companies  ;  Liens  ;  Winding-up  Companies. 

LOCAL  BOAED  OF  HEALTH :  See  Wateecoubse. 

LOCAL  GOVERNMENT  ACT  :  See  Watercourse. 

LOED  OP  A  MANOE, 

bill  by,  to  establish  mere  legal  title,  &c.,  when  not  sustainable,  1043. 

See  Injunctions,  perpetual. 
LOED  MAYOR'S  COUET  :   See  Foreign   Attachment  ;  Incumbrance,  &o.  ; 

Injunctions  to  restrain  Proceedings  in  ;  Interpleader  ;  Liens  ;  Trusts. 
LOEDS  OP  THE  TEEASUEY :  See  Corporations,  Quasi,  Aggregate. 

LUNACY— LUNATICS, 

ejectment  against  tenant  of  a  lunatic's  estate  by  committee,  in  pursuance  of 

orders  in  lunacy,  restrained  (here),  690. 
tenant  of  lunatic's  estate  restrained  committing  waste,  on  petition  without 

bill,  690. 
waste  in  a  lunacy  matter  restrained  on  application  of  the  receiver,  without 

bill,  690. 
Court  will  take  judicial  notice  in  a  suit  to  obtain  payment  out  of  lunatic's 


INDEX  TO  INJUNCTIONS  IN  EQUITY.  1467 

LUNACY— LUNATICS-coMfcued 

estate  after  his  death,  that  any  action  against  lunatic  for  deht  due  for 

necessaries  would  have  been  restrained,  1232. 
order  in  Iv/nacy  directing  taxation  of  costs,  &c.,  of  solicitors  in  prosecuting 

the  com/mission  and  inquiry,  whether  proper  to  raise  them  by  sale,  &c., 

of  real  estate,  does  not  constitute  them  a  judgment  debt,  or  a  charge  upon 

the  real  estate  ;  but  such  costs  are  considered  a  simple  contract  debt  due 

bj'  lunatic  for  necessaries,  1232. 
claim  by  plaintiff  in  a  bill  against  executors  of  a  lunatic — upon  a  promissory 

note  of  a  debtor  who  became  lunatic,  where  the  action  of  the  plaintiff  had 

been  stayed,  &c.,  1232. 
See  Covenants  ;  Wills. 

M. 

MAGISTRATES— JUSTICES, 

provincial  magistrates  in  India,  exemption  of,  from  actions  for  wrong  done, 
&c.,  exceeding  jurisdiction  hy,  713;  magistrates  in  England  under  similar 
circumstances,  713. 

magistrates  (here)  restrained  cutting,  &c.,  trees  planted  in  highway,  713. 

Irish  Court  of  Chancery,  jurisdiction  to  allow  a  party,  &c.,  to  declare  in  pro- 
hibition, notwithstanding  an  act  declaring  decision  of  superior  court 
"  final,  &c.,"  713. 

See  Nuisance, 

MAINTENANCE, 

no  jurisdiction  to  restrain  plaintiff  enforcing  a  judgment,  on  ground  action 
was  under  circumstances  amounting  to,  1050. 

MANDAMUS  :  See  Companies. 

MANDATORY  INJUNCTIONS, 

definition  of,  1309. 

refused,  10,  101. 

granted,  11,  18,  28,  39,  217,  452,  816,  817. 

Court  is  very  reluctant  upon  interlocutory  motions  to  grant,  433. 

there  is  no  rule  which  prevents  granting,  where  injury  completed  before 
bill,  and  this  applies  to  easements,  439,  1044 ;  but  the  Court  interferes  by 
way  of  such  injunctions  only  in  cases  where  extreme  or  very  serious 
damage  will  ensue  from  non-interference,  439,  1044  ;  every  case  depends 
on  its  own  circumstances,  439, 1044. 

form  of  a  mandatory  injunction,  1310. 

the  course  to  be  taken  to  compel  the  performance  of  a  mandatory  injunction, 
1334. 

See  Breach  of  Injunctions  ;  Nuisance  ;  Railway  Companies. 

MANAGER :  See  Partnebship. 

MANOR :  See  Ecclesiastical  Matters  ;  Trespass. 

MANUFACTORY:  fifee  Manufactube. 

MANUFACTURE, 

the  business  of  dust  contractor  is  not  a  manufacture,  and  a  tot-shop  is  not 
part  of,  &c.,  a  manufactory  within  sect.  92  of  8  Vict.  o.  18. 
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MANUSCRIPTS, 

purchaser  of  a  MSS.  may,  in  absence  of  contract,  express  or  implied,  alter 
and  deal  with  it  as  he  thinks  proper,  473. 

MAPS,  295. 

MARKET  :  See  Pairs  ;  MtTNicrPAL  Corporations. 

MARKET  COMPANIES, 

market  company  entitled  (here)  under  special  Act,  with  which  was  incorpo- 
rated Markets  and  Fairs  Clauses  Act,  1847  (10  Vict.  c.  14),  to  take  whole 
of  plaintiffs  land  for  the  works,  970. 

MARRIAGE, 

should  proceed  from  free  choice,  and  bond  given  to  marry  a  certain  man  or 
pay  a  sum  by  way  of  forfeiture,  relieved  against,  672. 

letter  from  father  before  marriage  stating  certain  property  entailed  on 
daughter,  carried  into  execution  against  his  widow,  devisee  of  the  pro- 
perty, 673. 

See  Bonds  ;  Hitsband  and  Wife,  &c.  ;  Fraud,  &o. 

MARRIAGE  ARTICLES  :  See  Judgments. 

MARRIAGE  BROCAGE— MARRIAGE  BROCAGE  BONDS, 

marriage  brocage  bonds  set  aside,  378. 

See  Bills  op  Exchange  ;  Bonds  ;  Public  Policy. 
MARRIED  WOMAN  :  See  Husband  and  Wife. 
MARSHALLING :  See  Funds  ;  Shipping,  &c. 
MASTERS  OF  SCHOOLS  :  See  Charities. 

MEDICINES  :  See  Bills  op  Sale,  &c.  ;  Partnership  ;  Secrets  ;  Trusts,  &c. 
MEMBERS  OF  THE  HOUSE  OF  COMMONS :  See  Pabliamext  ;  Privilege. 
MERCANTILE  CREDIT:  See  Reputation. 
MESNE  PROFITS:  See  Principal  and  Agent;  Set-opp. 
MESSENGER  OF  COURT  :  See  Receiver,  &c. 

METROPOLIS  MANAGEMENT  ACT  :  See  Corporations  Aggregate  ;  Rail- 
way Companies. 

METROPOLITAN  BOARD  OF  WORKS  :  See  Corporations  Aggregate. 
METROPOLITAN  BUILDING  ACT,  1855, 

equitable  tenant  in  possession  is  an  "  adjoining  owner  "  within,  4,  555. 

See  Agreements,  &o. 
MILL, 

injunction  to  restrain  preventing  water  flowing  as  it  had  originally  done  to  a, 
23  ;  in  cases  of  custom  of  a  mill,  separate  bill  not  necessary,  298. 

MINERALS, 

notwithstanding  right  of  working  reserved,  purchaser  of  lands  for  buildings 
is  entitled  to  natural  support,  from  adjacent  aud  underlying  soil,  25. 

upon  demise  of,  lessor  ^n'ma/ac/e  retains  right  of  support,  26. 

the  term  "  minerals  "  include  freestone,  35  ;  grantor  reserving  "  mines,  &c.,  or 
minerals,"  only  liberty  (here)  to  get  freestone  by  underground  mining,  35. 

where  no  title  to  specific  performance  of  lease  of  minerals,  there  is  no  con- 
structive possession,  entitling  to  restrain  working  coal,  36. 
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former  lord's  consent  to  inclose  waste  binding  on  subsequent  lord,  and  no 

injunction  to  restrain  digging  for,  36. 
lessee  with  license  to  dig  fire-clay  and  coal,  refused  injunction  to  restrain 

another  lessee  working  under  lands  under  which  plaintiff  had  the  license 

to  dig,  41. 
See  Basements  ;  Stohb  ;  Waste  ;  Winding-dp  Companies. 

MINES, 

owner  of,  under  watercourse,  will  be  restrained  interfering  with  flow  of,  14. 

tin-bounders — parties  claiming  under,  right  to  use  water,  19  :  See  Watbe. 

purchaser  cannot  compel  vendor  to  keep  a  drowned  mine,  filled  with  water, 
25. 

equitable  owner  of  copyholds  can  restrain  using  a  tramway  under  his 
ground,  26. 

coal  harriers,  cutting,  restrained,  26. 

assignee  of  mortgage  in  fee,  may  restrain  damage  by  a  lessee  from  working,  27. 

lessee  compelled  by  mandatory  injunction,  to  close  communication  with 
adjoining,  28. 

working,  restrained,  though  defendant  denied  lands  were  copyhold,  28. 

lord  of  manor  standing  by,  &o.,  and  allowing  tenants  to  work,  &c.,  not 
assisted,  29. 

reversioner  merging  original  lease,  restrained  depriving  sub-lessee  of  license 
to  use  right  of  way,  29. 

lord  of  manor  restrained  opening,  to  try  question  of  right  to  open,  without 
special  custom,  29. 

person  threatening  to  open,  can  be  restrained,  30. 

tenant  for  life  insisting  on  right  to  open,  reversioner  can  enjoin,  30. 

stopping  working  of.  Court  averse  to,  31. 

lord  of  manor,  lessor,  reserving  mines  and  quarries  with  power  to  work,  &c., 
entitled  to  way-leave,  to  work  minerals  not  under  demised  property,  33  ; 
but  must  not  let  down  surface,  33. 

tin-hounders,  estate  of,  is  not  derived  from  lord,  33 ;  lord  does  not  succeed  to 
prescriptive  rights  of  former  bounders,  33. 

right  to  use  artificial  watercourse,  presumed  (here)  between  owner  of  mines 
and  of  bounders,  33. 

owner  of  allotment  not  entitled  (here)  to  restrain  lord  working  mines  under,  36. 

inclosure  (here)  terminated  relation  of  lord  and  commoner,  and  substituted 
relation  of  owner  of  surface  and  owner  of  mines  beneath,  and  a  sub-lessee 
has  absolute  right  to  support  of  surface,  37. 

grantor  can  derogate  from  his  grant,  and  while  reserving  mines  may  reserve 
the  right  of  removing  vertical  and  lateral  support,  37. 

harrier  letween  two  mines  perforated  so  as  to  pass  water  into  one ;  man- 
datory interlocutory  injunction  granted  to  oblige  restoration  to  state  ante 
litem  motam,  39. 

railway  company  taking  lands  cannot  prevent  owner  of  subjacent  and  ad- 
jacent mines,  working  them  without  compensation,  39. 

can  only  compel  working  in  a  proper  manner  according  to  custom  of  dis- 
trict, 40. 

a  covenant  to  continue  working  a  mine  will  not  be  implied  from  a  covenant 
to  work  in  a  proper  manner,  60. 
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lessor  of  one  mine  cannot,  on  determination  of  lease,  restrain  the  former 

lessee  from  permitting  natural  flow  of  water  through  a  channel   from 

another  mine  of  lessee,  60. 
lessee  of  a  mine  at  liberty  (here)  upon  construction  of  covenant,  to  remove 

machinery,  &c.,  unless  purchased  by  lessor. 
See  AocotTNT ;  Canal  ;  Custom  ;  Easement  ;  Fobfbitubes  ;  Leases  ;  Paet- 

NEBSHiP ;  Prayer  ;  Stone  ;  Trespass  ;  Waste. 

MINING  COMPANIES, 

a  cost-book  mining  company  is  a  simple  partnership,  928  ;  to  a  bill  for  an 
account  all  members  must  be  parties,  968. 

action  against  shareholder  in  cost-book  mining  company  by  creditor  at 
instigation  of  committee,  restrained,  968. 

bill  by  one  shareholder  of  incorporated  mining  company  on  behalf.  Sec,  com- 
plaining of  acts  within  the  powers  of  corporation,  and  sanctioned  by  general 
meetings,  and  no  allegation  raising  a  case  for  interference  of  Equity,  is 
demurrable,  968. 

See  WiNDiNG-Trp. 

MINISTEK :  See  Charities. 
MISREPRESENTATION :  See  Pbaud,  &c. 

MISTAKE, 

name  as  surety  in  bond  omitted  by,  380. 

Equity  can  relieve  against  mistakes  of  Law  as  well  as  of  fact,  587. 

expenditure  on  house,  &c.,  by  party  believing  himself  entitled  to  the  whole 
— owner  of  a  moiety  giving  notice  of  his  claim  shortly  before  the  im- 
provements commenced — no  relief,  588. 

no  injunction  to  restrain  plaintiffs  at  Law  taking  out  of  Court  money  paid 
into  Court  of  Law  iy  defendants  at  Law  in  ignorance  that  plaintiffs  were 
entitled  to  stay  their  action  and  take  the  sum  out  of  Court,  589. 

where  there  is  such  a  mistake  in  an  agreement  as  to  render  it  null  and  void. 
Court  will  order  it  to  be  delivered  up  to  be  cancelled,  1172. 

See  Bills  of  Exchange  ;  Covenants  ;  Executors,  &c.  ;  Lakdloed  and 
Tenant. 

MONEYS, 

money  paid  into  Court  of  Law  by  defendants  at  Law  in  ignorance,  &c.,  588. 
a  Court  of  Equity  upon  an  injunction  is  a  security  and  not 
a  payment,  1043. 
money  deposited  as  security  against  disputed  claim,  on  trust  for  claimant 

upon  diligently  prosecuting,  fro.,  claim,  1176. 
See  Mistake. 
MONOPOLY :  See  Patents. 

MORTGAGES— MORTGAGORS— MORTGAGEES, 

although  mortgagee  has  a  right  to  all  his  remedies,  yet  by  contracting  to 
purchase  the  mortgaged  premises  his  character  of  mortgagee  is  made  con- 
ditional, depending  on  whether  he  is  purchaser  or  mortgagee,  and  the  Court 
will  enjoin  him  from  proceeding  at  Law,  186,  1212;  mm-tgagees  power  of 
sale  not  restrained  (here),  191  j  Court  {here  upon  a  covenant)  no  Jurisdiction 
to  restrain  mortgagee  selling  without  giuiiig  mortgagor  notice,  189.1 
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mortgagees  restrained  using  aircourse  and  roads  obtained  by  trespass  of 
mortgagor,  189. 

a  party  contesting  the  amount  admitted  by  other  incumbrancers  due  to  first 
incumbrancer,  cannot  have  the  benefit  of  a  stipulation  by  first  incum- 
brancer (in  consideration  of  the  admission)  not  to  exercise  a  power  of  sale, 
192;  hut  first  mortgagee  restrained  selling -where  a  puisne  incumbrancer 
had  offered  to  pay  him  off,  192. 

power  of  sale,  mortgagee  of  testator  restrained  exercising,  which  he  had 
threatened  to  do,  unless  executor  of  testator  also  redeemed  a  mortgage 
made  by  a  devisee  of  the  testator,  194. 

mortgagee  will  not  be  restrained  exercising  power  of  sale — otherwise  where 
there  is  a  trustee  for  sale ;  he  will  be  restrained  selling  precipitately  and 
without  notice,  196. 

power  of  sale,  mortgagee  restrained  exercising — not  having  given  an  agreed 
notice  to  determine  the  trusts  of  a  deed  indorsed  on  the  mortgage,  200. 

the  Court  upon  an  allegation  of  a  breach  of  trust — and  no  answer  by  mort- 
gagee— restrained  sale  until  answer,  &c.,  200, 

mortgagee  restrained  selling  under  a  power  where  homestead  right  not 
released,  201. 

injunction  to  stay  sale  under  power  in  a  mortgage  granted  a  few  days  before 
the  expiration  of  the  notice  of  sale,  on  a  bill  by  mortgagor  charging  a  parol 
agreement  enlarging  the  time  of  payment,  &c.,  201. 

mortgagee  who  has  contracted  to  sell  a  portion  of  his  security  for  more  than 
due,  not  restrained  enforcing  by  action  the  covenant  for  payment,  1100. 

Court  will  not  restrain  mortgagee  from  pursuing  his  legal  remedy  to  get 
possession  of  the  mortgaged  premises,  1111, 

equitaile  incumlrancers,  where_  several,  one  of  whom  by  greater  diligence, 
though  later  in  date,  gets,  in  aid  of  his  equitable  incumbrance,  a  legal 
right,  the  Court  will  not  disturb  him  in  his  possession,  194. 

equitable  mortgagees,  injunction  against  persons  claiming  as,  by  party 
claiming  legal  estate — restraining  pulling  down,  &c.,  houses,  1332. 

the  case  of  mortgagor  and  mortgagee  is  not  within  the  principle  which  pre- 
vents trustees,  &c.,  from  dealing  for  their  own  benefit,  194. 

an  action  after  foreclosure  and  sale  reopens  the  foreclosure — but  (here)  action 
restrained,  194;  Court  will  restrain  action  by  mortgagee  for  difference 
between  debt  and  purchase-money  of  mortgaged  estate,  after  foreclosure 
and  sale,  1110. 

mortgagee  is  a  trustee  for  mortgagor  and  those  claiming  under  him  of  surplus 
purchase-moneys  of  sale  of  the  mortgaged  property,  195. 

cutting  timber,  mortgagor  not  restrained,  unless  security  insufficient — and  so 
of  cutting  down  underwood  contrary  to  usual  course  of  husbandry,  196. 

mortgagee  in  fee  cannot,  in  Equity,  cut  timber  unless  mortgage  defective,  198. 

mortgagor  is  entitled  to  restrain  action  upon  payment  of  mortgage  money 
due  into  Court. 

mortgagee  having  resorted  to  the  fund  arising  from  a  sale  of  the  mortgage 
security,  the  mortgagor  is  entitled  to  the  stock  purchased  with  the  money 
paid  in,  197. 

receiver  in  a  mortgage  cause  not  permitted  (here)  to  bring  ejectment  against 
lessee  of  mortgagor  after  mortgage  executed,  197. 
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mortgagor  can  restrain  mortgagee  in  an  action  upon  a  bond,  unless  secure  of 
delivery  of  his  mortgage  deeds — and  where  there  was  no  heir  to  reconvey, 
executor  restrained  suing  and  money  ordered  into  Court,  198. 

mortgagor  redeeming  in  a  suit,  quieted  in  possession  against  issue  entitled 
under  a  settlement  by  mortgagee  subsequent  to  mortgage,  198. 

mortgagees  of  tolls,  &c.,  of  pier,  no  equity  (here)  against  mortgagees  of  the 
land,  199. 

mortgagor  paying  off  mortgage  debt  and  tahing  reassignment,  is  bound_to 
carry  out  contract  of  mortgagee  upon  a  sale  under  the  power  of  sale,  1 99. 

Court  will,  at  suit  of  judgment  creditor,  restrain  mortgagee  paying  swrplus 
upon  sale  under  power — to  mortgagor,  200. 

assignee  of  mortgagee  is  in  same  position  as  mortgagee,  200,  1194  ;  the  mort- 
gage debt  cannot  be  severed  from  the  security,  and  pending  a  suit  to 
redeem  an  action  on  a  collateral  security  will  be  restrained,  200,  1194. 

every  mortgagee  is  charged  with  duty  of  reconveyance  upon  payment  of 
money  due,  200. 

the  mortgage  debt  cannot  be  severed  from  the  security,  and  pending  suit  to 
redeem  an  action  on  a  collateral  security  not  assigned  upon  transfer  of  the 
mortgage,  was  restrained,  200. 

interlocutory  injunction  granted  to  restrain  sale  of  lands  and  farming  stock 
conveyed  by  a  deed  absolute  inform,  but  alleged  to  be  intended  as  a  mort- 
gage only,  201. 

a  verbal  promise  subsequent  to  a  conveyance  to  secure  purchase-money  by 
mortgage,  not  sufficient  to  enjoin  sale  by  grantee,  201. 

non-existing  property  to  be  acquired  at  a  future  time,  equitable  mortgagees 
of  such,  have  priority  over  a  judgment  creditor,  549. 

mortgage  of  capital  stock  of  a  corporation  and  treasurer  one  of  mortgagees — 
sale  under  a  power  in  mortgage  will  be  stayed,  till  treasurer  furnish  in- 
formation relative  to  condition  of  the  corporation,  &c.,  551. 

bill  by  owner  of  estate  in  Demerara  against  incumbrancer,  to  restrain  enforce- 
ment of  payment  of  notes  given  for  part  of  the  debt,  on  ground  incum- 
brancer could  not  deliver  up  the  "grosse"  copy  of  the  acts  of  hypotheca- 
tion, 1038. 

mortgagor  and  mortgagee  of  lands  in  a  colony,  questions  between,  when 
Courts  of  this  country  will  apply  the  general  law  of  this  country  to,  1039. 

action  by  assignees  in  bankruptcy  of  a  publican  against  brewers  for  proceeds 
of  sale  of  a  lease,  restrained  (here)  ;  custom  upon  making  the  advances  for 
purchase  of  the  lease  originally,  1110. 

two  properties  mortgaged  for  distinct  sums,  surety  of  one  cannot  restrain 
mortgagee  from  proceeding  at  Law  upon  offering  to  pay  the  sum  for  which 
he  is  surety,  the  property  is  not  redeemable  by  surety,  unless  upon  pay- 
ment of  both  sums,  1111. 

mortgagee  cannot  in  Equity,  without  concurrence  of  mortgagor,  release 
mortgagor's  vendor  from  his  covenant  for  quiet  enjoyment,  1111. 

mortgagor's  vendor  restrained  setting  up  conveyance  to  mortgagee,  or  accord 
between  mortgagor's  vendor  and  mortgagee,  as  defence  to  an  action  on  cove- 
nant for  quiet  enjoyment,  1111. 

bill  to  restrain  execution  on  a  judgment  for  principal  and  interest,  and  for 
specific  performance  of  an  agreement,  on  the  ground   that   the   mortgage 
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deed  is  not  in  accordance  with  the  terms  of  a  previous  ayreement,  injunction 
will  be  refused,  unless  amount  recovered  be  paid  into  Court,  1112. 
personal  property — mortgage  of — execution  against  mortgagor,  1163. 
See  Bankeuptcy,  &o.;   Bills  of  Sale;   Chattels;   Companies;  Cove- 
nants ;    Ecclesiastical    Matters,    &c.  ;    Ejectment  ;    Execution  ; 

POEFEITURES  ;     InTEEPLEADEE  ;      JuEISDICTION  ;     LEASES  ;      PeOMISSOEY 

Notes  ;  SmppiNO,  &c. ;  Sueety. 
MOTIONS— MOTION  FOR  AN  INJUNCTION, 

tbe  Court  will  not  upon  motion  make  an  order  which  will  decide  the  principal 
point  in  the  case,  unless  by  consent,  1287 ;  which  cannot  be  inferred  from 
non-attendance,  1287 ;  nor  will  Court,  except  by  consent,  extend  the  order 
beyond  what  is  expressed  in  the  notice,  1288. 

useless  motion  to  dissolve  injunction,  dismissed  with  costs,  310. 

motions — special  days  for  hearing,  appointed,  1285 ;  by  special  leave  motions 
on  other  days,  1286. 

unopposed  ex  parte  motions  for  injunctions,  when  they  can  be  made,  1285 ; 
•when,  where,  and  before  whom  special  ex  parte  motions  may  be  made,  1285. 

hringing  on  motions,  mode  of,  1286  ;  motion  may  he  saved,  1285, 1287,  1291. 

abandoned  motion,  1286  ;  applying  for  costs  of,  1286  ;  no  subsequent  saving 
of  abandoned  motion,  1286  ;  though  order  made  for  costs  of  motion  as 
abandoned,  yet  (here)  party  entitled  to  move,  1287. 

order  made  on  affidavit  of  service,  if  counsel  do  not  appear  in  oppositioui 
1227 ;  affidavit  must  not  be  imperfect  or  irregular,  1287. 

the  order  cm  affidavit  of  service,  terms  of,  1287. 

precedence  of  motions,  1286. 

evidence  required  on  the  motion  for  an  injunction,  1288,  1292,  1294: ;  by 
whom  the  affidavits  may  be  made,  1288 ;  when  to  be  sworn,  1289  ;  office 
copies  must  be  in  Court  at  time  of  moving,  1289 ;  sometimes  in  vacation 
Court  considers  affidavit  as  filed,  1289. 

form  of  affidavits,  1289  ;  filing  of  affidavits  and  what  affidavits  can  he  used, 
1290 ;  except  in  very  special  circumstances  Court  will  not  allow  new  evi- 
dence to  be  adduced  on  a  motion,  after  it  has  been  opened,  1290 ;  so  of 
documents  it  is  proposed  to  verify  viva  voce  by  attesting  witnesses,  1290  ; 
what  the  Court  may  notice  and  refer  to,  1290 ;  and  Court  of  Appeal  may 
allow  new  evidence  to  he  used  before  itself,  1290,  unless  the  application  is 
to  discharge  the  order  as  made  on  insufficient  evidence,  1291;  if  proper 
case  can  be  made  out — motion  ordered  to  stand  over,  1291 ;  motion  not 
made  on  day  named,  filing  further  affidavit,  1291 ;  saving  notice  of  motion, 
where  no  time  to  answer  recent  afBdavit,  1291. 

where  defendant  entitled  to  read  an  afBdavit  of  plaintiff's  which  plaintiff 
declines  to  read,  1291. 

oral  evidence  may  be  used,  1292  ;  in  a  proper  case  motion  allowed  to  stand 
over  for  a  cross-examination,  1292 ;  but  not  allowed  to  stand  over  for  an 
examination  of  a  witness  viva  voce  who  has  made  an  affidavit — if  satisfied 
it  is  for  the  purpose  of  delay,  1295  ;  nor  in  a  patent  case  to  allow  a  witness 
to  be  cross-examined,  if  satisfied  plaintiff  has,  by  his  affidavit,  done  enough 
to  entitle  him  to  proceed  to  try  his  legal  title,  1295. 

evidence  of  belief  is  of  no  value  at  the  hearing  of  the  cause,  but  it  is  admitted 
on  interlocutory  applications,  1292. 

5  B 


1474  INDEX  TO  INJUNCTIONS  IN  EQUITY. 

MOTIONS— MOTIONS  FOR  AN  INJUNCTION— eonfo'raMet?. 

injunction  granted  on  motion  must  he  such,  as  prayed  by  the  bill,  1292. 
injunctions  are  only  granted  on  a  specific  case,  but  yeneral  words  in  a  motion 

for  an  injunction  will  he  justified  by  establishing  a  specific  case,  1292. 
it  is,  in  general,  necessary  plaintiff  should  swear  positively  to  his  title,  1293 ; 

cases  upon  this  point  in  waste,  patent,  and  copyright,  1293. 
the  evidence  must  prove  some  actual  violation  of  plaintiffs  rights,  or  a  threat 

of  violation,  or  some  fact,  not  mere  belief,  1294 ;  instances  in  cases  of 

waste,  1294. 
oral  examinations  and  cross-examinations,  1294. 
as  to  reading  answer — cross-examination  upon,  1295. 
when  a  witness  can  be  cross-examined  in  open  Court,  1295. 
if  sufficient  prima  facie  evidence  of  a  case  for  injunction,  Court  grants  it, 

unless  rebutting  evidence  produced,  1295. 
if  plaintiff  on  motion  for  injunction  has  not  completely  established  his  case, 

the  Court  may  direct  an  issue  and  permit  the  motion  to  stand  over,  1348. 
party  swearing  to  his  helief  of  a  circumstance,  which,  if  true,  must  be  in 

knowledge  of  person  intended  to  be  affected,  and  that  person  not  denying 

it,  effect  of,  1296. 
a  motion  for  injunction  may,  by  consent,  be  turned  into  a  motion  for  a 

decree,  1810;  what  is  done  thereon,  1310,  1311. 
where  an  injunction  has  been  granted,  defendant  may  apply  to  have  cause, 

when  ready  for  hearing,  advanced,  1311. 
motion  ordered  to  stand  over  till  hearing  of  cause,  costs  of,  are  allowed  as  costs 

in  the  cause — where  perpetual  injunction  in  terms  of  prayer  of  bill,  1318  ; 

and  no  special  application  necessary,  1319  ;  bill  amended  and  turned  into 

information  and  bill,  after  motion  for  injunction  ordered  to  stand  over  till 

hearing — plaintiff's  right  to  costs  of  the  motion  not  affected,  1319. 
motion  for  injunction  refused  with  costs,  on  ground  of  want  of  parties — 

defendant  not  entitled  to  costs  of  affidavits  hearing  on  merits  of  cause — 

filed,  hut  not  read  on  the  motion,  1348. 
Bee  Amendment  ;  Bheach  of  Injukctions  ;  Companies  ;  Isterlooutoet 

Injunctions  ;  Intbepleadbb. 

MULTIPLICITY  OP  SUITS, 

bills  to  prevent,  when  they  may  be  filed,  1043. 

MUNICIPAL  COEPORATIONS, 

Equity  will  not  interfere  with  exercise  of  discretionary  power  of  corporation 

unless  fraud,  730. 
alienation  of  corporate  property,  718. 
validity  of  charter — new  charter — old  charter,  718,  719. 
judgment  against  old  corporation  is  not  conclusive  against  new  one,  730. 
leases  by  corporation  of  market  property,  719. 

existing  public  body  entrusted  with  duty  of  making  public  improvements,  720. 
town  council  restrained  (here)  from  ac{ing  upon  a  notice,  made  after  their 

committee  had  approved  of  a  plan  which  plaintiff  had  acted  upon,  720. 
footway,  raising  by  corporation,  721. 
Crown  in  possession  thirty  years — corporation  not  asserting  its  legal  rights, 

722. 
suit  against  corporation  to  enforce  piihlk  trusts,  722. 
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burgess — compensation  out  of  purchase-money  of  lands  in  which  riyhts  of 
pasturage  claimed,  722. 

corporation  lords  of  a  market  and  soil — site — acting  as  a  heal  hoard,  under 
Local  Government  Act,  1858  ..723. 

corporation  restrained  permitting  cattle  fair  on  land  for  recreation,  723. 

renewal  of  leases,  sect.  95  of  Municipal  Corporation  Act,  723. 

cases  where  corporations  were  not  restrained  from  apj;ilying  borough  fund,  or 
raising  a  rate,  724,  730. 

tfce  lorough  fund  is  a  trust  fund,  726  ;  cases  where  corporations  were  re- 
strained from  applying  horo  ugh  fund,  726. 

rates  arising  from  supplying  water,  to  what  purposes  not  allowed  to  be 
applied,  1046. 

Equity  should  not  interfere  with  ordinary  management  of  borough  fund,  729. 

it  is  duty  of  municipal  corporation  to  provide,  as  far  as  practicable,  for  ex- 
penses out  of  income  of  the  year,  728. 

misappropriation  of  public  property — of  funds  of  city  corporation,  re- 
strained, 731. 

compelling  parties  to  account  for  sums  received  as  the  borough  fund,  728. 

oysters,  measuring  and  unloading,  by  corporation,  725. 

corporation — contractors  of — waggons  remaining  on  land  not  taken  possession 
of,  727. 

Lands  Clauses  Act,  1845,  s.  124 — land  omitted  to  be  purchased  by  mis- 
take, 728. 

MUSIC— MUSICAL  COMPOSITION:  &e  Copyright;  Publishing,  &c. 

N. 
NAME, 

no  right  in  a,  entitling  to  an  injunction  to  restrain  the  use,  except  in  connec- 
tion with  trade,  470. 
corporation  called  "The  London  Assurance "  refused  injunction  to  restrain 
another  one  using  title  "  The  London  and  Westminster  Assurance  Corpo- 
ration (Limited),"  470. 
See  AuTHOKS ;  Copyright  ;  Partnership  ;  Trade  Marks. 

NB  EXEAT  EBGNO :  See  Action. 

,  NEWSPAPBES  :  See  Authors,  &c.  ;  Partnership. 

NOTICE  (UNDER  ACTS), 

invalid,  refused  to  he  withdrawn,  bill  to  restrain  proceeding  on,  744. 
See  Corporations  Aggregate. 

NOTICE, 

constructive,  a  party  put  upon  inquiry  has,  of  a  right,  and  is  bound  by  it,  458. 

as  a  general  rule,  an  acquirer  of  property  with  knowledge  of  a  previous  con- 
tract for  valuable  consideration  made  by  the  donor  or  vendor  with  a  third 
person,  will  not  be  allowed  to  use  that  property  in  a  manner  not  allowable 
to  the  giver  or  seller,  573. 

assignee  of  underlease  with  constructive  notice  of  covenant  in  assignment  of 
original  lease,  restrained  committing  breach,  574. 

party  employing  same  solicitor  to  recover  a  debt  against  representative  of 
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intestate,  as  employed  by  another  creditor,  to  obtain  usual  decree  in  cre- 
ditor's suit,  has  constructive  notice  of  the  decree,  and  his  action  will  be 
restrained  without  costs,  1176. 

See  Covenants  ;  Frauds,  &c.  ;  Injunctions  ;  Light  ;  Shipping,  &o.  ;  Rail- 
way Companies. 
NOTICE  OF  MOTION, 

what  it  must  or  ought  to  state,  1308,  1309  ;  what  it  may  include,  1309  ; 
where  two  motions  for  two  objects,  obtainable  by  one  motion — extra  costs 
ordered  to  be  paid  by  plaintiff,  1309. 
NUISANCE, 

after  a  right  has  been  established  at  Law,  it  is  for  the  judge  in  Equity,  upon 
application  for  injunction,  to  decide  whether  nuisance  is  continued  or 
abated,  by  public  company,  966. 

foul  water,  pumping,  into  a  canal,  restrained,  12. 

in  nuisance  inadequacy  of  the  remedy  at  Law  is  the  principle  of  interference — 
the  jurisdiction  rests  on  injury  to  property,  whether  private  or  public  pro- 
perty, 99  ;  but  the  Court  will  not  relieve  where  party  has  had  ample  op- 
portunity of  trying  his  right  at  Law,  and  no  action  brought,  102. 

only  nuisances  at  Law  are  restrained,  99. 

Inoculation  Hospital,  not  a,  99  ;  emission  of  noxious  gases  not  restrained 
(here),  101 ;  noise,  &c.,  by  steam  a  nuisance,  101 ;  a  noisy  trade,  114  ;  a 
urinal,  103  ;  burning  bricks,  &c.,  will  be  restrained,  104,  113  ;  pollution  of 
water  or  stream  by  sewage,  107,  108,  121,  122,  124,  128  ;  laying  down  of 
telegraph  wires  in  public  highways  {quaere  whether  a  nuisance),  108  ;  nar- 
rowing a  road,  109 ;  gas  works  (may  or  may  not  be  a),  109,  111,  123  ; 
copper  works,  112  ;  floods  caused  by  retarding  escape  of  water,  112  ;  dis- 
turbance of  pavement  to  lay  down  gas-pipes,  not  such  a  nuisance  as  suffi- 
cient for  injunction,  113  ;  warming  a  church  so  as  to  be  injurious  to 
health  {gusere  whether  nuisance  upon  bill  by  parishioner),  115 ;  injury  to 
brine-pits,  &c.,  by  shaft,  &c.,  116 ;  coming-house  to  powder-mills,  119 ; 
flood-gates,  121 ;  dangerous  and  inflammable  material,  122 ;  excavations, 
123  ;  refuse  water  percolating  to  a  colliery,  124  ;  crowd  of  noisy,  &c., 
people,  125  ;  national  school,  125 ;  smoke,  126 ;  noise,  126 ;  offensive 
odours,  126 ;  dye-works,  128  ;  sulphuretted  hydrogen,  discoloration  of 
chloride  of  tin  for  bleaching  cocoa-nut  matting,  129 ;  illegal  monopoly, 
253. 

actual  damage  is  necessary,  or  probability  of  immediate  prospective  nui- 
sance, 100 ;  an  injunction  will  not  be  refused  because  actual  damage  is 
slight,  114. 

injunction  refused  where  uncertain  whether  mischief  will  happen  fi-om  the 
intended  erection  of  an  engine  for  drain  ing — unless  the  change  of  machi- 
nery be  extravagant,  118. 

temporary  nuisances  from  a  trade  not  restrained,  100. 

except  where  irreparable,  or  substantial  damage,  there  is  no  injunction — 
unless  done  under  claim  of  right,  100 ;  the  Court  considers  it  a  strong 
course  to  stop  carrying  on  a  trade  by  interlocutory  motion,  103,  1311  ; 
and  where  any  nuisance  is  temporary  the  Court  hesitates  to  grant  a  man- 
datory injunction  on  interhicutory  a2'}'Jication,  103;  no  injunction  where 
inconvenience   sjnall,  109,   112;   aud   continuance  of  nuisance   of  short 
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duration,  112 ;    no  interim  injunction  if  good   ground   for   concluding 
nuisance  is  temporary,  109. 

if  injury  completed  he/ore  bill,  and  bill  prays,  alternatively,  damages,  no 
mandatory  injunction  granted,  101. 

Court  cannot  now  require  plaintiff  to  establish  his  right  at  Law,  101. 

bills  to  restrain  nuisances  are  within  Eolt's  Act  (25  &  26  Vict.  c.  42),  101. 

acquiescence  precludes  right  to  relief,  102  ;  but  acquiescence  in  erection  of 
works  not  injurious,  creates  no  implied  acquiescence  in  the  extension  of 
those  works,  and  the  Court  will  not  restrain  an  action  for  damages.  111 ;  n 
party  may  so  encourage  another  in  the  erection  of  a  nuisance  as  to  give 
him  an  equity  for  an  injunction  to  restrain  an  action  for  damages,  120. 

a  party  allowing  and  acquiescing  in  the  erection  of  a  nuisance  will  be  stayed 
in  his  action  at  Law,  1106 ;  but  acquiescence  while  no  perceptible  injury 
sustained  does  not  disentitle  to  legal  remedy  for  extension  of  works  and 
injury  therefrom,  1106. 

tenant  from  year  to  year  may  restrain  interference  with  light  and  air 
102  ;  but  a  mandatory  injunction  will  be  refused  on  ground  of  balance  of 
inconvenience,  102. 

the  Court  has  power  to  interfere  with  public  bodies  exercising  powers  con- 
ferred by  Acts,  if  not  exercised  lond  fide,  103. 

defendant  must  find  his  own  way  to  remove  the  nuisance,  &o.,  unle-ss  the 
removal  is  physically  impossible,  107  ;  but  when  the  difficulty  of  removing 
the  injury  is  great,  the  Court  will  suspend  the  operation  of  the, injunction 
for  a  time,  107. 

no  injunction  to  restrain  contingent  nuisance,  109. 

injunction  to  restrain  manufacturing  gas  so  as  to  injure  crops.  111. 

delay  disentitles  to  relief,  112  ;  laches  is  a  defence  both  on  information  and 
bill,  114;  laches  by  permitting  flood-gates,  &c.,  to  remain  above  three 
years,  disentitled  to  relief  without  first  establishing  the  right  at  Law,  121  ■ 
no  laches  against  the  public  where  nuisance  grows  gradually,  123. 

where  nuisance  causes  substantial  and  permanent  damage  to  an  individual 
Court  grants  injunction,  though  the  act  causing  the  nuisance  is  beneficial 
to  the  public,  112;  individuals  suffering  injury  from  public  nuisance  dis- 
tinct from  that  done  to  the  public,  relieved  from  the  nuisance,  117 ;  and 
cutting  through  and  stopping  up  a  horse  and  carriage  road  leading  from 
mews  may  be  restrained,  117. 

no  injunction  till  the  right  is  established,  if  nuisance  is  not  irremediable  and 
capable  of  compensation,  114. 

ringing  of  hells  so  as  to  occasion  nuisance  restrained,  115. 

a  bill  may  be  filed  by  an  individual  for  a  private  nuisance  although  it  may 
also  be  a  public  nuisance,  116. 

neither  lessor  nor  one  of  two  lessees  can  alter  that  one  lessee's  premises,  to 
prevent  comfortable  enjoyment  of  other  lessee's  premises,  116. 

a  party  sustaining  special  damage  from  a  nuisance  may  sustain  a  bill  to 
i-estrain  it,  without  making  the  Attorney-General  a  party,  117. 

magistrates  restrained  cutting  timber  supporting  roadway  of  bridge,  117. 

er-ection  of  statute  (here)  did  not  justify  interference  of  Court,  117. 

where  danger  of  irreparable  injury  to  property.  Court  has  jurisdiction,  though, 
as  a  public  nuisance,  an  object  of  prosecution  by  the  Attorney-General,  119. 
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to  remove  a  work,  whether  public  or  private,  erected  at  great  expense,  notice 
not  to  proceed  should  have  been  given,  120. 

a  brewhouse  is  not  necessarily  a  nuisance,  120. 

an  information  and  bill  lie  to  abate  a  nuisance  and  jpurpresture,  120. 

in  nuisance  and  purpresture  in  a  harbour,  it  is  immaterial  to  whom  the  soil 
belongs,  neither  the  Crown  nor  a  subject  can  use  it  for  a  purpose  amount- 
ing to  a  nuisance,  121. 

interim  injunction  granted  to  restrain  permitting  an  extremely  dangerous 
and  inflammable  material  (damp  jute)  to  remain  in  a  densely  populated 
neighbourhood,  122. 

the  Court  will  restrain  a  nuisance  which  is  permanent  and  serious,  122. 

the  Court  has  regard  to  the  prospective  effect  of  a  nuisance  in  diminishing 
value  of  land,  122. 

owner  of  an  estate  may  have  an  injunction  to  restrain  pollution  of  an  ancient 
stream  by  sewage  before  it  has  become  a  permanent  and  continuous  nui- 
sance, 122. 

excavations  threatening  adjoining  houses  restrained,  123. 

no  restraint  of  buildings  which  prevent  display  of  goods,  123. 

the  collection  of  a  crowd  of  noisy  and  disorderly  people  outside  grounds 
where  music  and  fireworks,  is  a  nuisance,  125. 

a  national  school,  not  a  nuisance,  125. 

noise  from  a  circus  may  be  a,  125. 

mere  crowds  going  to  and  coming  from  a  circus,  not  necessarily  a  nuisance, 
126. 

if  evidence  satisfactory.  Court  restrains  nuisance  without  trying  the  question 
before  a  jury,  126. 

smolce,  noise,  offensive  odours,  may  severally  constitute  a  nuisance — the 
material  question  is,  interference  with  ordinary  comfort,  126. 

smoke  and  effluvia  from  factory-chimney  restrained,  126. 

noise  in  a  factory  restrained,  126. 

continuance  of,  restrained,  though  substantial  damages  might  be  recovered, 
126. 

to  restrain  a,  the  nuisance  must  be  material  injury  to  property,  or  to  the 
comfort  of  existence,  126. 

paper-mill,  pollution  of  stream  by  discharge  of  washing  from,  no  injunction 
(here),  not  being  greater  amount  of  pollution,  Szc,  than  fonnerly,  127. 

a  nuisance  cannot  be  justified  by  existence  of  others  similar,  if  the  inconve- 
nience is  increased,  127. 

fouling  of  stream  by  others,  no  defence  to  suit  to  restrain  fouling  by  one,  127. 

fouling  of  water  of  river  can  be  restrained  by  owner  of  land  on  banks,  with- 
out shewing  fouling  injurious  to  him,  128  ;  fouling  of  water  of  river  by 
dye-works  restrained,  128. 

where  there  is  a  prescriptive  right  of  fouling  a  stream,  the  fouling  must  not 
be  considerably  enlarged,  128. 

sewage  polluting  stream  and  affecting  public  health,  immediate  injunction, 
129. 

delicate  nature  of  manufacture  does  not  disentitle  to  an  injunction,  129. 

If  injury  is  accidental  and  occasional,  careful  preparations  taken,  and  no 
erecptioual  risk,  no  injunction,  129. 
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cesser  for  twenty  years  of  a  nuisance  of  long  standing,  entitles  to  restrain, 

130. 
prospect,  building  so  as  to  stop  a,  not  a  nuisance  at  Common  Law,  162. 
See  AoQDiESOBNCB ;  Awaeds;  Board  of  Health;  Collteby — Coal;  High- 
way Board  ;  Inspection  ;  Patents  ;  Towns  Improvement  Act,  1847 ; 
Water. 
NUISANCES  REMOVAL  ACT :  See  Highway  Board. 

O. 

OBSTBUCTIONS  OP  NAVIGATION 

which  can  be  only  removed  at  great  expense,  restrained  until  proper  position 
determined,  936. 

ODD  FELLOWS,  SOCIETY  OF :  See  Corporation,  quasi.  Aggregate. 

OFFICE  :  See  Public  Policy  ;  Bonds. 

OFFICERS  IN  THE  SERVICE  OF  THE   CROWN :  See  Liens  ;  Pensions  ; 

Public  Policy. 
OFFICERS  OP  A  CORPORATION :  See  Dissolving  Injunctions. 
OFFICERS  OF  THE  COURT, 

Court  will  restrain  actions  against,  for  irregularities  in  executing  its  process, 
1190. 

See  Public  Policy  ;  Receivers,  &c. 
OFFICIAL  LIQUIDATORS  :  See  Winding-up  Companies.      , 
OMNIBUS  :  See  Trade  Marks  ;  Companies. 
OMNIBUS  COMPANY :  See  Companies. 
ORDER  OF  COURSE, 

upon  motion  to  dissolve  an  ex  parte,  for  irregularity.  Court  will  not  sustain 
it  on  the  merits,  giving  party  opportunity  of  obtaining  the  order  upon  a 
proper  application,  1269. 
ORDER  IN  AN  ACTION  AT  LAW:  See  Action  at  Law. 
ORDER  ON  MOTION  FOR  AN  INJUNCTION  :  See  Motions,  &o. 
ORDERS  OP  THE  COURT,  GENERAL, 

any  Judge  of  the  Court  may  dispense  with,  where  justice  requires  it,  1281. 
OUTLAWRY, 

injunction  granted  (here)  to  stay  process  of  outlawry,  1189. 

OWNER  OP  LAND  :  See  Lands. 

OWNERSHIP  IN  LANDS— OWNERSHIP 

acquired  by  a  public  company  under  compulsory  powers  for  purpose  of  their 
works  is  a  qualified  ownership,  to  be  restricted  to  purposes  expressed  in 
their  Act — the  legislative  contract,  947,  949. 
where  no  act  of  ownership  proved :  See  Title. 

P. 

PAINTINGS— PICTURES, 

a  painter  has,  before  publication,  right  to  prevent  copying  picture,  358  ; 

purchaser  has  same  right,  858. 
publication,  sale  of  a  picture  is  not  a,  358. 
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publication  of  wood  engraving  with  descriptive  article,  not  publication  of  the 
picture  itself,  358  ;  nor  exhibition  at  public  gallery,  where  copying  is  not 
permitted,  nor  exhibition  to  obtain  subscribers  to  an  engraving,  358. 
coloured  photographs  of  groups  to  resemble  a  picture,  purchaser  of  right  to 

make  engraving  and  to  exhibit  painting,  can  restrain  publication  of,  358. 
See  Chattels. 
PARENT  AND  CHILD— INFANTS, 

the  general  doctrine  of  this  Court  is  that  the  children  should  be  brought  up 

in  the  religion  of  their  father,  679. 
Court  restrains  father  from  interfering  with  his  son's  education,  when/o<Ws 
conduct  is  improper,  676  ;  and  will  enforce  a  covenant  by  father  to  abstain 
from  seeing,  &c.,  children,  if  his  misconduct  proves  unfitness  to  have  their 
custody,  677. 
father  with  opinions  on  prayer  and  Salhath  opposed  to  usages  of  Christen- 
dom, &c.,  restrained  obtaining  custody  of  his  child,  677. 
cases  arising  from  religious  opinions  of  parents,  677,  678. 
ward  of  Court — father  restrained  taking  his  child  out  of  kingdom,  680. 
access  to  child — petition  by  mother  under  2  &  3  Vict.  c.  54,  refused  (here),  678. 
improper  marriages  restrained,  cases  where,  679. 
marriages  of  wards  of  Court,  680. 
an  infant  is  entitled  to  treat  a  person  entering  his  estate  during  his  infancy 

as  his  bailiff,  680. 
when  a  man  cannot  be  charged  in  Equity,  after  his  majority,  en  a  pur- 
chase made  during  his  minority,  681. 
a  child  en  ventre,  &c.,  may  have  injunction  to  stay  waste,  681 ;  such  a  child 

is  to  all  intents  a  child,  as  much  as  if  born  in  father's  lifetime,  683 . 
See  HcrsBAKD  and  Wife,  &o. 
PARISH,  INHABITANT  OF— POOR  OF:  See  Pkbbogatite  of  Cbown. 
PARLIAMENT, 

members  having  privilege  of,  suing  at  Law,  bill  for  relief  against  the  action, 

1027. 
See  Bill  ;  Contempt. 
PARTICULAR  BAPTIST  CHURCH  :  See  Ecclesiastical  Matters. 

PARTIES, 

an  individual  member  of  a  corporation  may  maintain  a  bill  in  his  own  name, 

without  suing  on  behalf  of  others,  to  restrain  an  act  tdtra  vires,  932. 
coming  in  under  a  decree  :  See  Vendor  and  Pubchasbb. 
to  bill  to  restrain  infringement  of  copyright  where  title   equitable  :    See 

Copyeight. 
suit  by  three  out  of  forty-seven  tenants  in  common  to  restrain  digging  of 

stone  on  the  common  property — objection  for  want  of  parties  disallowed, 

1348. 
See  Ageebments  ;  Bank  of  England  ;  Banking  Companies  ;  Companies  ; 

Covenants  ;  Judgments  ;  Jurisdiction  ;  Shareholders. 
PARTITION :  See  Vendors  and  Purchasers — Specific  Performance. 
PARTNERS, 

person  de  facto  partner,  &c. — no  discharge  of  liability  to  creditors  by  shewing 

tliiit  the  transfer  to  him  was  informal,  semh.,  986;  registry  of  name  after 

stoppage  of  bank,  as  partner,  (here)  invalid,  987. 
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suit  by  some  partners  in  a  joint  stock  bank  on  behalf,  (fee,  to  restrain  creditor 
of  company  suing   shareholders   for  debt  alleged   inequitably  created — 
shareholders  not  named — the  then  common  injunction,  effect  of,  987. 
See  Goodwill  ;  Secrets. 

PAETNEESHIP, 

Court  -will  compel  partners  to  act  according  to  provisions  of  instniments 

they  have  executed,  529. 
Court  will  not  intferfere  imtil  partners  have  tried  means  of  redress  provided 

by  articles  unless  positive  necessity,  528. 
arbitration,  agreement  to  refer  disputes  to,  (here)  not  interfered  with,  528. 
the  power  and  authority  of  a  sole  solvent  ^partner  upon  hanhruptcy  of  his 
co-partner  to  get  in  and  sell  partnership  assets,  are  vested  in  him  person- 
ally for  partnership  purposes,  and  cannot  be  transferred  either  by  assign- 
ment or  suffering  execution  on  a  judgment,  514,  537. 
a  sale  of  partnership  assets  hy  an  execution  creditor  of  a  solvent  partner  is  a 

tortious  conversion,  and  wiU  he  restrained,  514. 
assignees  in  lat^kruptcy  of  one  partner  will  be  restrained  selling  joint  assets, 

514. 
a  sum  borrowed  by  one  partner  on  his  own  security,  does  not  become  a  part- 
nership debt,  532. 
the  proceeding  with  any  execution  upon  partnership  assets  for  a  private  debt 
of  one  of  the  partners  will  be  restrained,  and  the  execution  creditor  is  only 
entitled  to  be  paid  his  debt  out  of  the  debtor's  share,  582. 
the  Court  will  not  interfere  in  favour  of  a  party  claiming  under  a  bill  of  sale 
by  one  partner,  where  the  assignee  allows  the  other  partner  to  mingle  un- 
distinguishably  the  other  partnership  goods  with  those  in  the  bill  of  sale,  532. 
partner  not  restrained  collecting  debts  unless  culpable  conduct  or  insolvency, 
523 ;  where  defendant  had  been  restrained  collecting  assets,  and  was  in 
contempt  for  not  answering,  plaintiff  authorized  to  collect  them,  1340. 
surviving  pa/rtner  in  embarrassed  circumstances,  &c.,  restrained  disposing  of 

joint  stock,  524. 
partner  restrained  where  his  interference  would  do  irreparable  mischief,  525. 
property  in  Brazils  consisting  of  mines,  &c. — a  partnership  of  a  great  number 
of  persons — defendant  restrained  at  suit  of  a  derivative  shareholder  from 
selling,  &c.,  and  receiver  and  manager  appointed,  516. 
one  pa/rtner  excluding,  &c.,  another,  restrained,  524. 
partner  committing  great  abuses,  restrained  getting  in  debts,  525. 
removing  partnership  boohs,  restrained,  524. 
if  provisions  of  partnership  agreement  harsh,  no  interference,  525. 
partnership  accounts,  rules  as  to  tahing,  stated,  527. 

party  tahing  share  of  partner  cannot  be  let  loose  from  that  partner's  obliga- 
tions to  the  firm,  530. 
agreement  for  partnership,  upon  non-performance  of.  Court  relieves  from 

payment  of  agreed  premium,  530. 
covenant  in  articles  not  to  do  certain  acts  after  a  specified  time,  532. 
intentional  serious  injury  to  partnership  property,  Court  restrains,  532. 
separate  creditor  of  one  partner  cannot  hold  partnership  effects  taken  under  an 
execution  for  his  separate  debt,  Sigwast  partnership  creditors,  1178;  rights 
of  such  creditor,  1178. 
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one  partner  restrained  during  term  carrying  on  the  business  with  others  in 
name  of  old  firm,  524. 

one  partner  restrained  carrying  on  the  partnership  on  his  own  private 
account,  512;  and  from  impeding  a  receiver,  512. 

where  election  in  personal  representative,  for  three  months  after  death  to  con- 
tinue deceased  partner's  share — surviving  partners  restrained  carrying  on 
the  business  in  any  other  firm,  517. 

insane,  partner  previously  temporarily,  not  restrained  interfering  with  part- 
nership affairs,  515. 

actual  insanity  of  a  partner  is  not  of  itself  a  dissolution — there  must  he  a 
decree,  5 15. 

dwelling-house  and  land,  (here)  no  title  in  one  partner  to  hold  in  severalty, 
and  ejectment  in  County  Court  against  other  partner  restrained,  513. 

newspaper,  morning,  and  another  evening — partners  in  each — injunction  as  to 
effects  of  one  to  assist  the  other,  (here)  refused,  520. 

sale  or  making  medicine — a  secret  communicated  to  a  partner,  and  by  him 
to  another,  in  breach  of  agreement,  restrained  after  determination  of  part- 
nership, 517. 

master  and  part  owner  of  ship — purchasing  goods  with  partnership  money, 
524. 

coach,  working  a,  between  two  towns  by  agreement  between  two  persons,  526. 

freemasons,  members  of  a  lodge  of,  affecting  to  sue  as  a  corporate  body, 
injunction  refused  to,  as  to  effects  of  the  society;  but  jurisdiction  for 
delivery  up  of  chattels,  &c.,  530. 

an  innocent  defendant  (here)  cannot  under  the  Common  Law  Procedure 
Act,  1854,  stay  proceedings  in  a  suit  for  dissolution  on  ground  of  miscon- 
duct of  co-defendant,  511. 

a  receiver  o'perates  as  an  injunction.  Court  will  not  apjwint  one  unless  it  sees 
there  is  an  actual  present  dissolution  arising  from  acts  of  parties,  or  that  it 
would  dissolve  the  partnership  at  the  hearing,  512. 

dissolution,  of  partnership — absconding  partner — construction  of  clauses  of 
articles,  518. 

mere  temptation  to  violate  partnership  duties  does  not  entitle  to  injunction, 
520. 

account,  the  Court  will  decree  an,appointa  recei'i'C;', compel  a  man  to  observe 
the  covenants  of  a  partnership  deed,  and  will  interfere,  where  any  act  tends 
to  destruction  of  partnership  property,  though  no  dissolution  prayed,  522. 

name  or  style  of  firm  upon  dissolution,  and  a  mere  division  of  the  other 
assets,  belongs  to  late  partners  in  common,  531. 

on  death  of  one  partner  the  name  of  firm  becomes  separate  right  of  survivor 
526. 

lease  contracted  to  be  granted  to  deceased  partner,  527. 

sheriff  restrained  removing  partnership  effects,  taken  in  execution /or  debt  of 
deceased  partner,  527. 

each  of  two  partners  agreeing  to  give  a  creditor  of  the  firm  an  indorsed  note 
for  half  the  claim,  one  doing  so,  the  other  not,  action  against  firm  re- 
strained until  delivery  up  of  the  note,  1178. 

See  AuTHons ;  Bank  of  England  ;  Bills  of  Exchange  ;  Ejectment  ; 
Fraud;  Goodwill;  Lien;  Pahtneks  ;  Solicitoks,  &c. ;  Specific  Per- 
fokmance  ;  Surety  ;  Tbade  Marks  ;  Vendor  and  Purchaser. 


INDEX  TO  INJUNCTIONS  IN  EQUITY.  1483 

PASTURE,  PASTURAGE :  See  Municipal  Coepobations. 

PATENTS, 

affidavit,  nature  of,  required  on  motion  to  restrain  infringement  of  patent,  243. 
appeals  to  House  of  Lords,  where  patentee  is  entitled  to  immediate  decree, 

notwithstanding,  262. 
Jtoops  of  steel  springs  instead  of  whalebone,  not  an  invention,  231. 
invention  of  a  means  of  producing  in  abundance  an  article  hefore  known 

and  obtainable  in  minute  quantities,  is  a  good  subject  of  a  patent,  238. 
if  something  remains  to  he  ascertained  necessary  for  the  useful  application  of 

the  discovery,  that  is  sufScient  for  another  patent,  236. 
bibles,  246,  297 ;  Acts  of  Parliament,  247  ;  law  books,   247 ;  copper  and 

other  plate  printing,  253  ;  parafine,  258  ;  veils,  263. 
new  adaptation  of  old  materials,  sufficient  for  injunction  against  infraction  of 

patent,  252. 
if  prior  to  patent,  something  necessary  for  useful  application  of  a  chemical 

discovery  remained  to  he  discovered,  the  manufacture  is  a  new  manufac- 
ture, 255. 
an  article  found  out  for  commercial  purposes  known  only  before  as  a  chemical 

curiosity,  is  an  invention,  256. 
if,  with  a  particular  purpose  in  view,  the  general  principles  of  mechanics  are 

applied  to  a  manufacture,  this  warrants  an  application  for  a  patent,  if 

manufacture  be  new,  desirable,  and  of  public  utility,  256. 
the  invention  of  one  set  of  means  to  attain  a  result  does  not  interfere  with  the 

invention  of  another  set /or  the  same  end,  231. 
machine  with  newest  improvements — old  patent  machine  without  the  im- 
provements, 267. 
fresh  patent  for  improvements  in  original — reading  second  specification  with 

specification  with  first,  267. 
a,  patent  for  an  entire  comhination  is  not  infringed  by  a  different  combination 

for  same  object,  of  same  elements,  232. 
a  patent  for  an  arramgement  and  comhination  of  parts  does  not  protect  a  part 

not  novel,  265. 
the  invention  protected  hy  an  anterior  patent  must  have  been  capable  of 

being  used  by  the  means  designated  by  the  specification,  233. 
the  mere  application  of  a  known  process  to  a  new  article  (the  mode  of  appli- 
cation not  being  new),  is  not  good  subject  of  a  patent ;  but  this  principle 

does  not  apply  where  process  chemical,  234. 
the  use  of  a  new  material  to  produce  a  known  article  does  not  entitle  to  a 

patent,  unless  invention  displayed,  266. 
if  patented  invention  partly  original  and  partly  communicated  from  abroad, 

semhle,  part  communicated  should  he  defined  in  patent  and  specification  ; 

if  not  done,  Court  will  refuse  interlocutory  injunction,  234. 
specification,  it  is  part  of  condition  of  patent  that  the,  should  particularly 

describe  and  ascertain  the  invention,  234. 
specification,  the  construction  of  a,  belongs  to  the  Court ;  the  explanation  of 

words  therein,  or  technical  terms,  is  the  province  of  a  jury,  236. 
where  specification  stated  mode  of  obtaining  certain  oxides  for  purifying  gas, 

the  use  of  a  natural  substance  containing  the  oxides  is  not  an  infringement 

of  patent,  unless  revivified  in  manner  described  in  the  specification,  237. 
the  specification  of  an  invention,  consisting  in  the  use  of  known  materials  in 
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new  proportions,  is  not  necessarily  bad  for  uncertainty,  tliougli  pateutee 
does  not  limit  himself  to  the  proportions  recommended,  240. 

there  must  he  the  wixaost  good  faith  in  the  specification,  253. 

after  a  provisional  specification  has  been  allowed,  it  is  no  longer  open  to 
objection  on  ground  of  mere  generality — a  departure  in  the  complete  speci- 
fication from  the  description  in  provisional  one,  invalidates  patent,  261. 

a  specification  does  not  diifer  from  any  other  publication  of  an  invention,  266. 

specification,  insufficient,  may  disclose  a  subsequent  patent  not  new,  268. 

whether  specification  sufficient,  only  ascertained  by  experiment,  268. 

ordinary  rule  of  tlie  Court,  is  not  to  grant  injunction  unless  validity  of  patent 
established,  or  patent  undisputed  many  years — but  circumstances  may 
induce  Court  to  depart  from  that  rule,  234. 

licensee  is,  during  continuance  of  license,  estopped  disputing  validity  of 
licensor's  patent,  235. 

though  a  patent  be  found  invalid  as  between  patentee  and  third  parties, 
licensee  and  covenantee  cannot  set  up  such  fact  to  suit  by  his  licensor,  237. 

exclusive  licensees  can  maintain  suit  in  name  of  patentee,  although  owners 
assign  their  interest  after  bill  filed,  262. 

upon  injunction  to  restrain  infringement  of  patent  for  combination  only  of 
machinery,  Court  will  not  order  machines  to  be  broken  up,  but  have  them 
marked  and  an  affidavit  of  the  number,  236. 

publication,  if  inventor  writes  and  sends  a  description  in  a  book,  of  the  dis- 
covery, to  a  bookseller,  and  the  book  is  exposed  for  sale;  that  is  a  publica- 
tion, and  it  is  also  a  publication  if  the  first  description  is  in  a  book  pub- 
lished in  France,  and  copies  sent  here  to  a  bookseller,  and  offered  for  sale, 
236. 

prior  publication,  what,  invalidates  patent,  267. 

prior  knowledge  to  avoid  a  patent,  must  be  knowledge  equal  to  that  required 
to  be  given  by  a  patent,  i.e.  such  as  will  enable  public  to  perceive  the  dis- 
covery and  carry  it  into  use,  236. 

where  two  parties  have  obtained  patents  for  same  invention,  Court  will  not 
interfere  by  interlocutory  injunction,  but  leave  them  to  try  legal  right  by 
scire  facias,  237. 

issue  directed  to  try  validity,  when,  not  proper  to  direct  inquiry  as  to  novelty, 
238. 

neither  party  has  a  right,  ex  debito  justitioe,  to  have  issues  of  fact  referred  to 
a  jury,  258 ;  but  if  really  doubtful  question  at  issue.  Court  will  direct  a 
jury  if  either  party  requires  it,  258. 

where  issues  found  for  pateutee,  he  has  right  to  immediate  decree,  notwith- 
standing appeal  to  Lords,  262. 

primd  facie  infringement,  where,  length  of  enjoyment  influences  the  Court, 
238. 

novelty,  if  denied,  plaintiff  to  obtain  an  injunction  must  make  an  afiidavit  of 

his  belief  in  novelty,  239. 
if  defendant  denies  novelty  and  enjoyment,  and  the  specification  is  imper- 
fectly set  forth  in  bill.  Court  will  dissolve  an  injunction  granted  on  affidavit, 
giving  plaintiff  liberty  to  bring  an  action,  250. 
whore  novelty  denied,  plaintiff  no  right  to  discovery  of  particulars  as  shewing 
user  prior  to  patent,  262. 
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express  averment  of  novelty,  not  necessary  in  bill,  267. 

issue  directed  on  question  of  novelty,  proper /oym  of,  "ii&l. 

type,  sample  of,  the  Court  has  jurisdiction  to  order  delivery  of,  for  analysis, 

239  ;  laches,  disentitling  to  interlocutory  injunction,  no  bar  to  an  order  for 

inspection  and  delivery  of  samples,  239. 
profits,  the  right  to  an  account  of,  made  by  infringement  of  patent,  is  incident 

to  the  right  to  restrain  future  infringements,  240. 
delay  of  nine  years  disentitled  (here)  to  account  and  injunction,  241. 
account,  if  validity  of  patent  and  infringement  established  and  proved — plain- 
tiff is  entitled  to  an  account  of  profits — and  an  inquiry  as  to  damages,  256. 
where  the  account  asked  was  only  part  of  an  agreement  which  the  Court 

could  not  wholly  enforce,  the  plaintiff  was  left  to  his  remedy  at  Law,  259. 
on  an  injunction,  an  account  and  inquiry  as  to  damages  may,  under  21  &  22 

Vict.  c.  27,  be  decreed  at  same  time,  1169. 
long  and  exclusive  enjoyment  of  patent  entitles  to  injunction  until  the  right 

Is  tried,  245,  247. 
but  although  Court  does  not,  in  first  instance,  interfere  unless  where  long 

uninterrupted  enjoyment — yet  if  laches  in  the  application,  it  will  not  in 

first  instance  interfere,  even  if  long  enjoyment,  246. 
upon  a  reasonably  long  and  undisputed  possession  injunction  is  granted,  253  ; 

the  public  permitting  reasonably  long  and  undisputed  possession,  less  in- 
convenience in  granting  injunction  until  trial  of  right,  than  in  dissolving  it, 

253. 
recent  patent,  in  an  infringenient  of  a,  it  is  not  a  matter  of  course  to  require 

the  plaintiff  to  establish  his  right  at  Law,  241 ;  though  it  has  been  laid 

down  otherwise,  245. 
the  patent  being  recent,  is  no  ground  for  refusing  an  ex  parte  injunction, 

243. 
a  patent  for  a  conjectured  new  method  of  effecting  an  object  never  put  into 

practical  operation,  does   not  invalidate  a  patent  for  the  same  process 

granted  to  a  subsequent  inventor,  242. 
a  patent,  the  subject  of  which  is  in  fact  a  communication  frvm,  a  British 

subject  resident  abroad,  is  void,  243. 
the  omitting  to  proceed  by  scire  facias  to  set  aside  a  subsequent  patent,  is  not 

acquiescence,  unless  subsequent  patent  is  put  in  practice,  245. 
the  validity  of  patent  may  be  disputed  by  defendant  though  established  in 

action  against  another  person,  246  ;  but  defendant  (here)  will  be  restrained 

infringing,  246. 
where  validity  and  infringement  are  established.  Court  grants  the  injunction, 

251. 
where  validity  or  infringement  in  doubt,  the  Court  considers  the  degree  of 

convenience  and  inconvenience  to  the  parties  by  granting  injunction,  251. 
plaintiff  who  has  filed  replication,  not  entitled  in  this  Court  to  require  delivery 

of  particulars  of  objections  to  validity,  257. 
user,  previous  user,  247. 
there  may  be  a  case  of  necessity  in  which  there  might  be  an  innocent  use  of 

a  patent,  248. 
the  temporary  user  of  an  English  patented  article  in  transition  through 

England,  is  an  infringement  of  the  patent,  256. 
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patentee  must  prove  unauthorized  user,  264. 

to  establish  prior  public  use  of  patented  article  so  as  to  invalidate  the  patent, 

it  is  not  necessary  to  shew  that  the  article  has  been  manufactured  for  sale, 

268. 
where  sufficient  possession,  a  doubt  as  to  validity  does  not  necessarily  prevent 

injunction,  269. 
aliens,  injunction  to  restrain   infringement  granted  against  (except  as  to 

ships),  248. 
the  Court  has  no  authority  to  stay  proceedinye  by  an  alien  on  a  scire  facias 

to  repeal  a  patent,  253  ;  an  illegal  monojjoly  is  a  pmblic  nuisance,  25.3. 
Encjlish  colony,  user  on  board  English  vessel  in,  of  patented  articles  for 

United  Kingdom,  not  an  infringement,  248. 
English  patent  idsntical  with  a  French  patent,  is  determined  from  date  of 

annulment  of  French  patent,  203. 
questions  respecting  proceedings  in  a  Foreign  Court  relating  to  infringement 

of  plaintiff's  patent,  are  immaterial,  1344. 
injunction  at  hearing  not  refused  because  not  applied  for  on  an  interlocutory 

motion,  'iiS  ;  but  in  such  a  case,  clear  title  must  be  made  out  at  hearing, 

248;  and  a,  prima  facie  title  not  sufficient,  248. 
the  jurisdiction  in  this  Court  is  founded  on  legal  rights,  and  the  assumption 

that  the  plaintiff  has  the  legal  right,  249. 
courses  open  to  the  Court  on  interlocutory  application,  249 ;  the  course  of 

the  Court  at  the  hearing,  250. 
restraining  bill  for  year  —  interlocutory  injunction  obtained — patentee  at 

liberty  to  establish  his  title  at  Law,  254 ;  rule  as  to  costs  on  such  course, 

255. 
the  right  to  an  injunction  subsists,  though  there  be  a  promise  to  commit  no 

further  infringement,  252. 
after  injunction  obtained  plaintiff  may  bring  cause  to  hearing  unless  defen- 
dant offers  to  pay  costs,  252. 
injunction  only  obtainable  on  ground  of  interest  in  plahdiff,  and  where 

plaintiff  can  maintain  an  action  on  the  case,  252. 
interlocutory  injunction  refused  on  ground  of  delay  in  filing  bill,  (here)  eleven 

months,  261. 
sale  both  before  and  after  term  limited  by  patent  restrained,  upon  suggestion 

defendant  had  a  large  stock  of  the  pirated  articles  on  hand  ready  to  be 

thrown  into  the  market  as  soon  as  the  monopoly  was  at  an  end,  253. 
estoppel,  defendants  in  Equity  not   estopped  (here)  contesting  validity  of 

patent — validity  of  patent  not  having  been  put  in  issue  in  prior  action, 

255. 
damages,  the  21  &  22  Vict.  o.  27,  as  to,  applies  to  infringement  of  patents, 

256 ;  and  damages  may  be  awarded  under,  in  addition  to  account,  and 

though  damages  not  prayed,  268. 
though  patent  expire  before  hearing,  jurisdiction  relates  back  to  filing  bill, 

and  plaintiff  entitled  to  inquire  as  to  damages,  259  ;  form  of  inquiry  as 

to  damages,  259  ;  no  relief  where  patent  has  practically  expired  before  bill 

filed,  264. 
parts  old,  machine  neu;  manufacture  in  this  country,  exportation  of,  257. 
evidence  required  in  applications  to  restrain  violation  of  a  patent  right,  1293. 
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evidence  cannot  be  given  in  respect  of  ohjections  not  specified  in  particulars, 

unless  with  special  leave,  257. 
fresh  evidence,  further  evidence  to  rebut,  267. 
defendant  can  be  ordered  to  verify  kinds  of  machines  sold,  and  to  produce  one 

of  each /or  invention,  258. 
company,  if  directors  of  a  limited,  infringe  a  patent,  the  decree  vpill  be  against 

them  as  well  as  the  company,  and  the  directors  personally  liable  to  costs, 

259. 
costs,  right  to  full,  under  15  &  16  Vict.  c.  83,  s.  43  .  .  260. 
hill  to  restrain  sale  of  articles  designated  by  plaintiff  paierai,  but  not  being  so, 

will  be  dismissed  with  costs,  261. 
defendant  infringing  in  ignorance,  but  submitting,  and  offering  before  suit  to 

pay  profits  made — though  perpetual  injunction,  yet  no  costs  given,  and 

the  account  at  plaintiff's  peril,  262. 
in  bills  against  manufacturer  and  party  using'article,  plaintiff  has  right  to 

account  against  manufacturer,  and  damages  against  party  using  article, 

261 
patentee  is  bound  by  acts  of  his  solicitor,  and  cannot  take  advantage  of  his 

neglect  to  register  the  assignment,  265. 
what  interrogatories  plaintiff  is  bound  to  ansiuer,  267. 
ordinary  royalty,  manufacturing  profit,  268. 
no  inspection  unless  a  case  for  relief  is  made  out,  and  that  inspection  is 

material,  269. 
Equity  will  not  enjoin  equitable,  on  petition  of  legal  owner,  269. 
separate  bills,  in  cases  of  patent  right,  must  be  filed,  298. 
interim  injunction  against  alleged  infringement,  undertaking  to  abide  by  order 

Court  may  make  as  to  damages,  594. 
scire  facias,  writ  of,  to  repeal  letters  patent — application  to  stay  proceedings 

on — Court  no  authority  to  interfere,  1024;  except  in  case  of  apparent 

hardship,  &c.,  1024  ;  and  to  what  extent,  1024. 
See  DisoovEEY  ;  Fobms  ;  Issues  ;  Motions,  &c.  ;  Publishing,  &c.  ;  Specific 

Pebfobmance  ;  Teade-Mabks  ;  Vbndob  and  Pukchasee. 

PAYMENT  OP  MONEYS  INTO  COURT  :  See  Intebplbadbr  ;  Tbusts. 

PEACE,  BILLS  OF  :  See  Bills  of  Peace. 

PEERS  :  See  Peivilege. 

PENALTIES— CONDITIONS, 

when  a  sum  is  disproportioned  to  the  damage,  it  is  a  penalty  and  relieved 

against,  154. 
Equity  will  relieve  against  the  penalty  for  not  performing  an  unreasonable 

contract,  591. 
Equity,  in  some  cases,  carries  a  debt  secured  by  a  bond  further  than  the 

penalty,  384 ;   but  (subject  to  such  exceptions)  upon  judgment  for  a 

penalty  of  a  bond,  no  more  than  the  penalty  recovered,  384 ;  no  interest 

beyond  penalty,  unless  special  grounds,  387. 
Equity  in  many  cases  carries  the  debt  beyond  the  penalty,  591. 
a  condition  attaching  in  default  of  punctual  payment  treated  (here)  as  a 

penalty  and  relieved  against,  589. 
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promissory  notes  obtained  in  lieu  of  a  statutory  penalty,  alleged  to  have  been 

inonrred  by  cheating  at  cards,  relieved  against,  590. 
lease  containing  covenant  against  turning  up  ground  "  under  a  penalty  of  £5 
per  acre  "  (here),  strictly  a  penalty,  and  not  in  nature  of  liquidated  damages, 
and  waste  might  be  stayed,  591. 
a  reservation  of  right  to  full  payment  of  money  due  on  an  existing  contract 
upon  failure  to  pay  a  smaller  sum  cannot  be  treated  as  a  penalty,  592. 
See  Bonds  ;  Coptbight  ;  Vbnuor  and  Pubchasee. 
PENSIONS, 

assignment  of  pension  for  past  services  is  gooA,  for  future  duties  bad,  565. 
officers  restrained  intercepting  receipt  of  his  pension  for  wounds,  &c.,  a.=signed 

as  security  for  an  annuity,  565. 
pensions  granted  hy  Government  of  India  to  military  persons  may  be  assigned 

as  a  security  for  a  debt,  566. 
store-keeper,  retired,  restrained  receiving  balance  of  pension  after  a  provision 

for  his  creditors  in  insolvency,  567. 
cancmry  of  Windsor,  income  of,  may  he  restrained  in  favour  of  a  grantee  of 
the  profits  as  a  security,  568. 
PBRPOEMER  :  See  Actor  ;  Eesteaint  of  Teade. 
PERPETUAL  INJUNCTIONS  :  See  Injunctions,  Pebpetital. 
PERSONAL  CHATTELS— PROPERTY :  See  Mortgages  ;  Sales. 
PETITION, 

injunctions  on :  See  Injunctions. 
injunctions  dissolved  on,  1265. 
See  Bank  op  England. 
PHOTOGRAPHS:  See  Copyeight ;  Paintings— Pictuees. 
PHYSICIANS, 

there  is  nothing  to  prevent  a  physician  from  making  a  special  contract  for  his 

services,  732. 
See  CoBPOEATiONS  Aggbbgatb. 

PIERS, 

no  jurisdiction  (here)  under  Thames  Conservancy  Act,  1857,  to  interfere  on 

ground  of  inconvenience  of,  but  at  most  only  when  shewn  piers  useless, 

105 ;  and  no  interference  to  restrain  works  until  substitutes  provided,  106. 

no  right  (here)  conferred  by  Acts  to  restrain  erection  of  piers  in  river  Exe, 

128. 
bill  by  debenture  creditors  of  a  pier  company  to  restrain  suing  out  elegits  by 
judgment  creditors,  debentures  (here)  only  a  security  upon  tolls,  &c.,  not 
on  lands,  952. 
bill  by  some  directors  of  a  mutual  assurance  company  against  another  direc- 
tor to  restrain  receiving  money,  &c.,  continuing  injunction  refused,  com- 
pany not  having  made  use  of  its  regulations,  &c.,  953. 
PLANT :  See  Executions. 
PLAYS :  See  Copyeight. 

PLEA, 

the  filing  a  plea  will  not  entitle  defendant  to  have  an  injunction  imtil  answer, 
dissolved,  1268  ;  while  plea,  or  plea  and  demurrer  pending,  injunction  can- 
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not  in  general  be  granted,  1299 ;  plea  or  demurrer  to  injunction  bill  will  in 
general  be  advanced  to  be  argued  immediately  where  pressing  reasons 
shewn,  unless  great  delay  unaccounted  for,  1299  ;  if  plea  or  demurrer 
neglected  to  be  set  down  for  argument,  or  abandoned,  or  overruled,  plaintiff 
may  move  immediately  for  injunction,  1299  ;  effect  of  pleading  to  part, 
demurring  to  part,  and  answering  rest  of  bill,  1299. 
injunction  until  "  answer  and  further  order,"  is  not  dissolved  by  allowance  of 
plea  to  whole  bill,  1302. 

PLEA  ON  EQUITABLE  GROUND :  See  Equitable  Plea. 

PLEADING, 

omission  of  opportunities  of  raising  objections  to  a  bond,  388. 

allegation  and  proof  of  peculiar  and  specific  injury,  oxd.Qv  obtained  thereon, 

1030. 
allegation  of  injury  by  certain  mode  of  operation,  mode  changed,  after  notice 

of  motion  for  injunction,  1030. 
equitable  pleas  at  Law,  pleading  replication,  bill  for  an  account  staling  same 

case  as  that  made  by  the  pleas,  1168. 
See  Account  ;  Set-off. 

POLICIES, 

company  restrained  (here)  transferring  business,  &c.,  at  suit  of  policy-holder 

without  making  provision  for  payment  of  policy,  361. 
default  in  payment  of  premium  by  debtor  on  a  policy  to  secure  a  debt,  361. 
policy  to  be  delivered  up,  concealment  of  ship's  danger,  362. 
hill  for  rectification  of  policy  dismissed  (here),  362. 
creditor  renewing  policy  on  life  of  debtor,  forfeited  for   non-payment   of 

premiums,   not   restrained   entering   up  judgment,   &o.,   on   warrant   of 

attorney,  361. 
proceedings  at  Law  restrained  at  suit  of  company,  361 ;  on  ground  of  conceal- 
ment of  material  fact  (consulting  a  medical  practitioner),  1127. 
proceedings  at  Law  restrained  at  suit  of  parties  against  company,  361. 
policy  of  marine  insurance  at  suit  of  underwriter,  not  delivered  up,  being  no 

evidence  that  representation  of  seaworthiness  was  false,  147. 
policy  moneys,  on  suit  by  mortgagee,  directed  to  be  paid  into  Court  without 

prejudice  to  proceedings  in  Scotland,  1066. 
insurance  on  a  life  for  a  given  sum,  cross-insurance  for  a  portion  of  that  sum, 

purchase  by  the  company  of  the  original  policy — cross-policy  kept  up,  bill 

to  restrain  action  on  cross-policy  not  demurrable,  1125. 
bill  to  restrain  actions  on  non-payment  of  premiums  on  a  policy  against  sure- 
ties of  bond  for  a  loan,  revival  of  policy  neutralised  by  refusal  to  pay  the 

premiums,  1125 
sale  of  policy  on  life,  vendee  aware  of  accident,  &c.,  to  person  whose  life 

insured,  but  did  not  communicate  it  to  vendor,  contract  not  rescinded,  nor 

proceedings  at  Law  restrained,  1126. 
bill  for  discovery  of  fraud  in  a  policy  of  insurance,  to  defend  an  action  at  Law, 

and  for  delivery  up  of  policy,  1125. 
ship,  insurance  of,  taken  and  retaken,  action  on  policy,  salvage  (here)  to  be 

deducted  from  policy  moneys,  1126 
bill  to  restrain  action  by  agent  of  plaintiffs  to  recover  p)olicy  moneys,  and  for 

a  receiver  of  policy  moneys  pending  foreign  litigation,  1166. 
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TOLIGIES— continued. 

notwithstanding  the  Policies  of  Assurance  Act  of  1867,  assignee  of  a  chose  in 

action  talies  subject  to  the  equities,  1127  ;'a  Court  of  Equity  has  in  such  a 

case  concurrent  jurisdiction  with  a  Court  of  Law,  ani  cannot  decline  to 

decide  it,  1127  ;  sed  vide  1127. 
See  Felons,  &o.  ;  Ship,  &o.,  Inspectoeship,  Deed  of  ;  Inteepleadee  ;  Exe- 

OUTOBS,  &o. 

POLICY  OF  A  COUNTRY-,  fe  Public  Policy. 
POOR  LAW  COMMISSIONERS, 

Court  no  jurisdiction  to  restrain,  pending  proceedings  under  a  certiorari,  1023  ; 

so  of  guardians  of  a  union  acting  under  their  orders,  1023. 
See  JuEiSDicTiON. 
POSSESSION, 

defendant  in,  when  Court  will  restrain  spoliation,  4. 
plaintiff  in,  when  Court  will  restrain  spoliation,  4. 

possession  of  land,  taken  on  footing  of  offer,  undisturbed  until  after  expendi- 
ture on  faith  of  offer,  879 ;  means  obtained  from  Legislature  to  protect  pos- 
session, 879. 
plaintiff  getting  into  possession  tortiously,  pending  suit  to  establish  his  title. 

Court  will  not  restrain  proceedings  to  recover  possession,  1094. 
waste  land  in  a  colony,  succession  of  occupiers  of,  for  fifty  years,  representa- 
tives of  first  lawful  possessor  cannot  bring  trespass,  acquiescence  is  sufii- 
cient  answer,  1094. 

See  ExPBNDITtTEB. 

POST-OBIT  BONDS— SECURITIES, 

in  suit  to  set  aside,  principal  and  interest  will  be  ordered  into  Court,  385. 

See  Bonds  ;  Public  Policy. 
POWERS, 

the  exercise  by  the  Court  of  discretionary  powers  given  to  donees  is  dis- 
claimed by  the  Court,  596. 

a  consent  in  a  cause  by  debtor,  a  tenant  for  life  of  lands,  held  such  a  contract 
by  debtor,  as  when  acted  on  and  embodied  in  the  decree,  deprived  him  of 
right  of  executing  a  power  to  charge  his  life  estate  with  portions  for  younger 
children,  596. 

party  coming  into  Equity  to  restrain  proceedings  at  Law  founded  on  defective 
execution  of  power,  should  admit  the  power  is  badly  executed  at  Law,  596. 

powers,  special,  cmiferred  on  persons  or  a  company  ly  Parliament  for  effect- 
ing a  particular  purpose,  cannot  be  exercised  for  a  collateral  purpose,  995. 

powers  entrusted  to  an  existing  public  iody,  for  purpose  of  improvements,  not 
subjected  to  a  strict  and  restrictive  construction,  996. 
PRAYER, 

of  hill  to  restrain  working  mines  so  as  to  injure  land  or  to  destroy  vertical  or 
lateral  support,  38. 

of  bill  for  an  account  of  coal  wrongfully  tvorJced,  40. 

of  information  to  restrain  granting  gales  or  leases  for  working  stone  quarries 
within  the  Forest  of  Dean,  44. 

of  bill,  by  freehold  tenants  of  manor,  on  behalf,  &c.,  to  estahlish  right  of  com- 
mon, 47. 

of  bill,  by  freehold  and  copyhold  tenant,  on  behalf,  &c.,  to  establish  rights  of 
common,  &c.,  48. 
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PEAYER — continued. 

of  bill  to  settle  amount  of  lidbility  arising  from  loss  of  life  on  collision  of 
vessels,  399. 

of  bill  by  poor  of  parish,  to  restrain  inclosing  lands  in  which,  a  right  was 
claimed  by  royal  grant  to  cut  wood,  &c.,  636. 

See  Trustees. 
PEEEOGATIVES  OF  CROWN, 

in  respect  (here)  of  defendants'  alleged  right  to  grant  gales  or  leases  within 
the  Forest  of  Dean,  634 ;  and  of  their  alleged  right  as  woodwards  or 
foresters  of  the  Crown,  634. 

grants  by  Crown  in  derogation  of  forestal  rights,  are  good,  636.  ' 

foreigners  in  this  country  are  liable  to  actions  for  injury  done  by  infringing 
on  the  sole  and  exclusive  right  granted  by  the  Crown  to  patentees,  635. 

officers  of  state  in  Scotland,  judgment  of  interdict  obtained  by,  against  one 
who,  by  erecting  a  wall,  had  encroached  on  the  sea-shore,  636. 

extent,  no  instance  of  judgment  against,  636. 

a  grant  hy  Crown  to  inhabitants  of  a  parish  is  good,  but  not  by  an  indivi- 
dual, 636. 

grant  by  Crown  to  poor  of  a  parish  to  cut  wood  on  waste  land  in  a  royal 
forest  is  good,  636. 
PRESCRIPTION, 

title  by,  must  be  deduced  through  ancestors  or  predecessors,  33. 
PRINCIPAL  AND  AGENT, 

agent  or  manager  of  a  voluntary  society  for  selling  books  on  the  society's 
premises,  restrained  acting,  649. 

agent  confounding  principal's  property  with  his  own,  650. 

a  general  allegation  hy  agent  of  mutual  dealings  between  himself  and  prin- 
cipal, does  not  entitle  to  an  account,  and  an  injunction  against  an  action,  650. 

agent  permitting  principal  to  expend  money  on  an  estate,  which  agent  after- 
wards claims  as  his  own — action  for  mesne  profits  restrained  1170, 
491. 

confidential  agent  not  restrained  suing  employer  on  a  bond  in  respect  of 
demands  during  agency,  but  given  after  its  termination,  1208 ;  except  of  a 
case  of  peculiar  distress,  semble,  1208. 

the  duties  of  an  agent  are  in  the  nature  of  personal  service,  and  incapable  of 
being  enforced  in  Equity,  651. 

agent  of  payee  of  note  deposited  to  be  collected,  claiming  to  appropriate, 
proceeds,  651. 

note  in  settlement  of  account  between  agent  and  principal,  judgment  thereon, 
obtained  by  agent,  enjoined  (here),  651. 

agent,  qua  agent,  obliged  to  indorse  a  bill,  with  notice  by  indorsees,  pro- 
ceedings restrained,  1208. 

See  Account  ;  Lien  ;  Set-off  ;  Tkovek. 
PRINCIPAL  AND  SURETY, 

doctrines  relating  to  principal  and  surety,  are  the  same  at  Law  and  in  Equity, 
645, 1149 ;  and  party  raising  same  case  at  Law  and  in  Equity,  not  relieved 
against  judgment,  645,  1149. 

action  against  surety,  injunction  to  restrain,  discharged,  the  defence  (here) 
being  available  at  Law,  647,  648. 

upon  any  giving  time  to  a  principal  debtor,  if  there  is  a  reservation  of  rights 
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PRINCIPAL  AND  AGENT— continued. 

against  the  surety,  the  surety  is  not  discharged,  646 ;  but  if  an  actual 
release  is  given,  no  right  can  be  reserved,  as  the  debt  is  gone,  646. 
proceedings  against  surety,  cases  where  relieved  against,  647,  648 ;   case, 

vchere  no  relief,  648. 
surety  executing  bond  on  faith  of  its  being  executed  by  principal  debtor, 

when  not  released  from  his  obligation,  644. 
second  security  (here),  not  a  release  of  executrix  of  one  of  former  sureties,  645. 
surety  executing  bond  on  faith  of  principal  executing,  when  not  relieved 

against  judgment  on  ground  of  non-exeoution  by  principal,  1149,  645. 
Bee  AcccTTNT  ;  Bills  of  Exchange  ;  Bonds  ;  Set-off  ;  Subety. 
PBINTING  AND  SELLING :  See  Publishing,  &c. 
PEINTS :  See  Cop-steight. 
PRIORITY, 

of  equitable  mortgagees  of  future-acquired  property,  549. 
See  Bills  of  Sale,  &c. 
PRIVATE  BIGHTS, 

an  Act  interfering  with,  and  interests,  ought  to  receive  a  strict  construction, 

1052. 
Equity  giving  time  to  apply  for  liberty  to  appeal,  1065. 
PRIVILEGE, 

Peers  and  others  entitled  to  privilege  of  peerage,  and  members  of  the  House 
of  Commons,  are  not  liable  to  be  committed  for  breach  of  injunction,  1338 ; 
the  proper  course  to  move  that  a  writ  of  sequestration  should  issue,  1338. 
See  Parliament. 
PRIVATEERS, 

suit  by,  having  taken  a  prize  without  a  letter  of  marque,  declared  a  droit  of 
the  Crown,  injunction  against  part  owners  and  Registrar  of  Admiralty 
Court,  to  restrain  receiving  proceeds,  refused,  1063. 
PRIVY  COUNCIL, 

Court  of  Equity  can  give  time  to  apply  to,  for  liberty  to  appeal,  1065. 
See  JuBiSDiCTiON. 
PRIZE  COURT, 

prohibition  to  enjoin  judge  of,  proceeding  in  question  of  prize  or  no  prize, 
refused,  1025;  injunction   which   would   have  defeated  the  statute  re- 
specting prizes  refused,  1064. 
See  Admiralty  Courts  ;  Injunctions  to  restrain  PEOCEEDniQS  in. 
PROBATE  COURT:  &e  Discovery. 

PROCEEDINGS  TO  ESTABLISH  A  RIGHT  AT  LAW  :  See  Right. 
PROCEEDINGS  IN  COURT'S  ORDINARY  JURISDICTION, 

bills  to  restrain,  when  maintainable,  1053 ;  the  injunction  is  directed  only 

to  the  parties,  1053. 
Equity  will  interpose  by  injunction,  although  the  Court  of  Law  could  advert 
to  the  equities,  1056. 
PROCESS,  IRREGULAR :  See  Actions 
PRODUCTION  OP  DOCUMENTS  :  See  Discovery. 
PROHIBITION, 

does  not  lie  to  an  inferior  Court,  after  a  defendant  has  pleaded  there,  unless 

at  suit  of  the  King,  1191. 
See  Magistrates,  &c  ;  Prize  Court. 
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PROMISSORY  NOTES, 

Surgeon  restrained  from  recovering  on  promissory  note  obtained  by  abuse  of 

confidence,  364,  1140 ;  note  to  „stand  as  security  only  for  amount  due, 

364,  1140. 
Courts  of  Equity  have  concurrent  jurisdiction  with  Courts  of  Law  in  relieving 

against  promissory  notes  taken  when  overdue,  365,  367. 
where  parties  intend  promissory  note  should  he  Joint  and  several,  but  it  is 

expressed  to  be  joint.  Equity  will  relieve  against  surety  and  principal,  368. 
lost  or  destroyed  promissory  notes  relieved  against  upon  tender  of  security, 

372. 
three  promissory  notes  given  for  particular  purpose,  afterwards  put  in  suit 

against  plaintiff,  perpetual  injunction  granted  to  restrain  indorsing  &c., 

notes,  1316. 
promissory  notes  obtained  upon  giving  up  bond  by  infant,  380. 

given  by  plaintiff,  being  insolvent,  to  a  creditor,  who  other- 
wise refused  to  come  in  under  a  composition  deed,  action 
on,  restrained,  1141. 
persons  paying  moneys  to  a  party  acting  in  loco  parentis — if  neglect  of  duty 

of — actions  upon  notes  given  as  securities  for  moneys,  restrained,  1139. 
apprentice  fee,  holder  of  promissory  note  given  for  amount  of,  apprentice 

running  away,  1140. 
bill  to  restrain  action  by  mortgagee  after  payment  of  mortgage  debt,  on 

promissory  notes  for  the  debt,  1140. 
bill  to  restrain  proceedings  at  Law  on  note  alleged  fraudulent,  publication 

enlarged  to  enable  defendant  to  obtain  evidence  to  be  read  at  a  new 

trial,  1141. 
promissory  note  deposited  at  bank  by  payee  to  raise  money  to  pay  to  maker 

of  note,  payee  becoming  insolvent,  action  by  bank  against  maker,  1141. 
See  Bills  of  Exchange  ;  Feaud,  &c.  ;   GAMBLiNa  Tkansactions,  &c.  ; 

Pabtneeship  ;  Penalties. 

PROPERTY, 

non-existing,  to  be  acquired  at  a  future  time :  See  Bills  of  Sale,  &c. 

of  individuals,  persons  interfering  with,  by  virtue  of  an  Act,  are  strictly 
tied  down  to  limits  of  powers  given,  737,  944 ;  property  will  be  preserved 
pendente  lite,  where  there  is  a  fair  question  as  to  the  existence  of  a  right, 
&c.,  894  ;  if  property  is  in  medio,  the  Court  will  interfere,  1012. 

where  the  alternative  is  interference  or  probable  destruction.  Court  lends  its 
immediate  assistance,  894. 

property  in  question,  one  of  defendants  will  be  restrained  parting  with,  not- 
withstanding principal  party,  another  defendant,  is  out  of  jurisdiction,  1036. 

property,  dealing  with,  when  Court  will  not  restrain,  1036. 

See  .JiJEiSDiOTiON. 

PROSPECT, 

rendering  less  pleasant,  no  reason  for  preventing  a  man  building  on  liis  own 

ground,  436. 
no  consideration  of  inconvenience  from  loss  of  a  prospect,  446, 

PROVISOES, 

where  the  Court  will  not  restrain  an  action  on  a  proviso,  for  the  amount  due 
under  the  proviso,  1197. 
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PUBLICATION  :  See  Publishing,  &c. 
PUBLIC  BODY, 

a  public  body  is,  in  the  exercise  of  its  statutory  powers,  responsible  for  injury 
to  property — unless  the  act  be  absolutely  necessary  for  the  object,  107  ; 
exceeding  its  powers  will  be  restrained,  738. 
PUBLIC  FUNCTIONARIES  :  See  Jueisdiction. 
PUBLIC  HIGHWAY— WAYS :  fe  Basements;  Vbstet;  Wat,  &c. 
PUBLIC  HOUSES  :  See  Covenants  ;  Vbndoe  and  Pubchasee. 

PUBLIC  INCONVENIENCE, 

by  interference  with  railway  trafEc,  cannot  be  set  up  against  a  mandatory 
injunction,  817. 
PUBLIC,  INJURY  TO  THE, 

regarded,  840. 
PUBLIC  INTERESTS, 

breach  of  injunction  on  behalf  of,  is  no  defence  against  rights  of  an  individual, 
744 ;   the  interest  of  the  public  is  not  to  be  upheld  at  price  of  saying 
property  is  to  be  confiscated,  924. 
PUBLIC  POLICY, 

motives  of  public  policy  as  to  rendering  the  due  lighting  of  streets  impossible, 
not  allowed  to  be  brought  forward  by  wrongdoer,  111. 

where  a  legal  right  exists.  Court  cannot  refuse  to  protect  it,  upon  grounds  of 
public  policy,  616. 

public  policy  of  the  law,  annuity  ionds  given  for  purchase  of  an  office  of  page 
at  Court,  action  restrained  on  grounds,  617. 

prior  to  31  Vict.  c.  4,  this  Court  restrained  actions  on  post-obit  bonds,  and 
other  securities  founded  on  expectations,  unless  actual  value  given,  1201. 

effect  of  81  Vict.  o.  4,  in  such  cases,  1201. 

rent-charge  granted  to  qualify  for  Parliament,  action  on,  restrained,  the  pur- 
pose never  having  been  answered,  1201. 

bond,  conditioned  to  marry  obligee,  execution  on,  in  action  on,  (here)  re- 
strained, 1202. 

See  Bankbuptcy  ;  Ckeditoes — Debtors  ;  Husband  and  Wite,  &c.  ;  Rail- 
way Companies  ;  Bestkaint  of  Teadb. 

PUBLISHERS :  See  Authors  ;  Account  ;  Contempt. 

PUBLISHING,    PRINTING   AND   SELLING— PUBLICATION   OF  PRO- 
CEEDINGS IN  COURTS  OF  JUSTICE— OF  LETTERS. 

publication  of  work  not  restrained  where,  from  its  nature,  no  action  upon  it 
for  damages,  476. 

the  Court  punishes,  as  for  a  contempt,  those  making  publication  of  its  pro- 
ceedings the  vehicle  of  a  libel,  but  will  not  restrain  every  unfair  report,  470. 

pending  litigation.  Court  will  restrain  publication  by  the  parties,  of  ex  parte 
garbled  accounts  calculated  to  prejudice  opponent's  case,  471,  1331. 

publication,  contrary  to  agreements,  of  facts  restrained,  471. 

documents,  information  obtained  from  production  of,  publishincf  restrained 
472. 

publishing  a  work.  Court  refused  to  restrain,  until  agreed  sum  paid  for  assist- 
ance of  plaintiff,  472. 

rival  work,  advertising  one,  so  as  to  induce  public  to  believe  it  'the  other, 
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PUBLISHlNa,  PRINTING,  AND  SELLING;   PUBLICATION  OP  PEO- 
CBEDINGS  IN  COUETS  OF  JUSTICE ;  OP  LETTERS— cojifonMeA 

restrained,  473 ;  but  disparaging  advertisements  of  the  otJier  not  restrained, 
473. 
catahgiie,  publication  of,  containing  description  q/' orej/  work  of  literature,  art, 

or  science,  unpublished,  restrained,  473. 
etchings,  impressions  of,  plates  of  which  are  another's  property,  party  obtain- 
ing with  knowledge  that  they  were  obtained  by  breach  of  trust,  ordered  to 

be  delivered  up,  474. 
lectures,  when,  and  when  not,  publishing  restrained,  474. 
patent,  partner  in  a,  not  restrained  publishing  an  account  of  the  inven- 
tion, 474. 
letters,  publication  of  restrained,  475  ;  the  jurisdiction  is  founded  on  a  right 

of  property  in  the  writer,  475. 
testator's  letters — executor  may  restrain  publication  of,  475. 
executor  of  person  to  whom  letters  written,  restrained  publishing  them,  475. 
dramatic  piece,  or  musical  composition,  what  is  first  publication  of,  under 

5&6  Vict.  c.  45,  s.  20..476. 
proceedings  upon  a  trial  in  Souse  of  Lords,  publication  of,  by  authority  of 

that  House,  476. 
magazine,  publication  of,  as  a  continuation  of  plaintiff's,  restrained,  477  ; 

and  correspondence,  477. 
voyage  of  discovery,  narrative  of,  under  orders  of  Grown,  477. 
Encyclopadia,  proprietor  of,  cannot  publish  in  a  separate  form  an  article 

written  for,  4:11. 
a  farce,  extracts  from,  for  purposes  of  a  criticism,  not  (here)  sufScient  for 

injunction,  478. 
a  brief,  printing  before  cause  comes  on  to  prejudice  the  world,  is  a  contempt, 

478. 
register  of  protests  for  non-acceptance,  &c.,  of  bills  of  exchange  under  Scotch 

Acts,  is  a  public  document,  and  no  interdict,  478. 
See  Contempt  ;  Pahttings — Pictitbes  ;  Patents. 
PURCHASER  AND  VENDOR :  See  Mine. 
PUEPEESTUEE :  See  Nuisance. 

Q. 

QUAEET, 

lessee  restrained  raising  limestone  from  open,  28. 
subtenant  of  lessee  not  entitled  to  work  open,  28. 
injunction  granted  to  tenant  for  hfe,  to  restrain  working  freestone  under 

soil,  32. 
injunction  refused  reversioner  to  restrain  quarrying  by  party  to  whom  lessee 
had  given  parol  license,  lessee  not  being  party,  38. 
QUASI  CORPORATIONS  AGGREGATE  :   See  Coepoeations,  Quasi,  Agqee- 

GATE. 

QUIETING  POSSESSION;  TITLE;  RIGHTS. 

the  old  practice  of  granting  injunctions  to  qiiiet  possession  stated,  6. 
quieting  title  :  See  Title. 
See  Bills  or  Peace. 
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E. 

BAILS :  See  Exectttions  ;  Judgments. 

BAIL  WAYS  CLAUSES  CONSOLIDATION  ACT,  1845. 

this  Act  must  be  expressly  referred  to,  if  company  intend  to  claim  the  benefit 
of  its  provisions,  810 ;  permanent  diversion  of  public  roads,  s.  16 — high- 
ways, not  diverting,  s.  14— diverting,  ss.  16,  53,  56 — objects  of  s.  87,  as  to 
contracting  for  passing  trains  to  limits  of  railway  of  another  company,  849. 

See  Eight  op  Wat. 
RAILWAY  COMPANY, 

an  Act  constituting  a  railway  company  is  a  contract  between  the  company 

and  the  public,  843. 
an  incorporated  company  permitting,  &c.,  works,  is  affected  with  knowledge 

and  acquiescence,  858. 
parties  injured  by  conduct  of  railways  are  entitled  to  most  effectual  remedy 
iu  power  of  Court  of  Equity,  903. 

compulsory  powers  of  taking  property,  construction  of  Act  given,  791 ;  must 
be  exercised  for  sole  purpose  of  constructing  railway  and  works,  822  ; 
Court  will  not  construe  compulsory  powers  of  a  railway  company  beyond 
express  words  or  necessary  implication  of  Act,  821. 

company  proceeding  under  compulsory  powers  is  waiver  of  its  remedy  of 
specific  performance,  824. 

though  conveyance  compulsory  the  rig}d  of  support  passes,  793 ;  right  in 
railway  company  of  lateral  support  to  uphold  u,  bridge  not  within  the 
twenty  yards  afforded  by  an  Act,  794. 

cases  on  compulsory  powers,  821,  822,  886. 

special  powers  vested  in  a  body  for  an  object  of  public  benefit,  are  not  over- 
ridden by  powers  in  subsequent  general  Act  inconsistent  therewith,  869. 

abandonment  of  undertaking  for  which  lands  purchased,  no  right  of  reconvey- 
ance to  original  owner,  862. 

accommodation  works,  where  justices  have  power  to  compel  construction  of, 
when  Court  will  interfere,  919. 

accounts  of  contracts  for  railway  works,  895,  896. 

acqiiiescence  in  diversion  of  stream  and  obstruction  of  private  road,  876 ;  in 
prosecuting  branch  line,  884. 

action  :  Bee  Shabeholdees. 

acts  :  See  Powbbs,  infra. 

agent,  company  repudiating  agency  of  party  who  had  varied  original  contract 
to  take  land,  vendor  entitled  to  specific  performance  of  original  contract,  926. 

agreement  involving  personal  service,  company  not  restrained  dispensing  with 
service,  781. 

agreement,  breach  of,  by  railway  company  as  to  carrying  goods,  792. 

agreement  to  do  an  act  within  powers  as  part  of  a  series  of  acts  to  work  out 
an  illegal  agreement,  798. 

agreements :  See  Powers,  infra. 

amalgamation  of  two  railway  companies,  850. 

amalgamated  company,  agreement  that  trains  should  stop  at  a  certain  station, 
enforced  against,  880. 

arbitration :  See  Traffic  Agreements,  infra. 

matters  referred  under  Lands  Clauses  Act  can  be  remitted  for  reconsidera- 
tion, and  there  is  power  to  enlarge  time  for  making  award,  928. 
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application  to  Parliament  to  enable  company  to  abandon  line  affecting  lands 

agreed  to  be  purchased,  861. 
archway :  See  Roads,  infra. 

arrangement,  scheme  of,  filed  under  Railway  Companies  Act,  1867,  confirmed 
and  enrolled,  debenture  holder  not  entitled  to  enforce  judgment  obtained 
before  filing  scheme,  920 ;  such  a  scheme  is  not  made  binding  upon  unpaid 
landowners  or  general  creditors,  920 ;  but  Court  can  restrain  proceedings 
by,  during  maturing  scheme,  920;  cases  upon  the  above  Act,  920,  921. 

hallast  line,  temporary,  bill  to  restrain  use  of,  so  as  to  cause  injury,  &c.,  898  ; 
ex  parte  injunctions  not  granted  in  cases  of  this  nature,  898. 

hill  in  Parliament,  soliciting.  Court  cannot  restrain,  for  enactment  that  Courts 
should  have  no  power  to  compel  removal  of  works,  902. 

hond  for  payment,  s.  85  of  Lands  Glauses  Consolidation  Act,  where  not  a 
proper  one,  780,  829,  832. 

hands,  Lloyd's,  where  directors  of  railway  company  not  restrained  issuing, 
779  ;  where  restrained,  780. 

hook  stalls  :  See  Lessees,  infra. 

branch  line  rails — 
prosecution  of  works  (branch  line)  after  powers  had  expired  not  restrained, 
on'  ground  of  notice,  acquiescence,  &c.,  884;  and  purchaser  from  an  ac- 
quiescing shareholder  is  bound,  885  ;  bill  to  restrain  use  of  branch  rails, 
907. 

See  Main  Line,  infra. 

bridges,  where  company  is  not  restricted  in  its  powers  to  alter  levels  and  ap- 
proaches to,  814. 

bridge,  railway,  no  deviation  from  plans,  &c.,  specifying  span,  fee,  over  turn- 
pike road,  808 ;  no  departure  from  conditions  by  which  conveyance  obtained, 
as  to  width,  809 ;  bridge  full  width  of  street,  810 ;  enactment  that  span  of 
each  arch  of  bridge  over  turnpike  road  not  to  be  less  than  fifteen  feet — 
company  entitled  to  erect  piers  on  road,  813  ;  bridge  over  mill  race,  813. 

Court  will  obtain  engineer's  assistance  as  to  whether  a  proposed  bridge  over 
mill  stream  is  of  a  proper  height,  &c.,  813. 

mandatory  injunction  in  effect  compelling  company  to  pull  down  walls  to 
prevent  another  company  crossing  line  by  means  of  a  bridge,  816  ;  bridge 
over  navigable  stream,  construction  of,  restrained,  until  proper  position  can 
be  determined  with  reference  to  injury  to  navigation,  936. 

calls,  bill  to  restrain  making  aod  applying  the  funds  of  the  company  other- 
wise than  for  the  three  lines  not  joining  and  forming  a  cluster,  885 ;  to 
restrain  a  call  upon  one  of  the  three  classes  of  shareholders,  903 :  See 
Internal,  &c.,  infra. 

canal,  &c.,  right  to  cut  across  railway,  877. 

capital  raising,  prescribed,  797 ;  payment  of  things  properly  chargeable  to 
capital,  out  of  revenue,  recouping  revenue  account  subsequently  out  of 
capital,  923. 

cheque,  bill  by  company  against  holder  of,  897,  905. 

closing  railway,  parties  to  bill,  to  prevent,  896. 

company,  substitution  of,  as  defendant  to  action  by  landowner  against  chair- 
man o!  provisional  committee,  is  adoption  of  agreement  between  chairman 
and  landowner,  860. 
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compensation,  proceeding  to  summon  jury  to  assess,  under  s.  68,  restrained 
(here),  826. 

compensation  for  injuries :  See  Eecbipt,  infra. 

completion  of  railway,  construction  of  part  restrained  where  intention  of 
abandoning  rest,  801,  802  ;  if  company  has  formed  portion  of  line  and  is 
unable  to  complete  the  whole,  Court  exercises  its  discretion,  803  ;  but  ac- 
quiescence disentitles  to  restrain  construction  of  part  only,  803 ;  where 
power  of  completing  depends  on  consent  of  landowner,  830,  no  right  exists 
in  landowner  to  compel  completion  of  undertaking,  862 ;  non-completion 
of  railway  by  time  for  completion  is  a  public  wrong,  and  Court  will  not  at 
suit  of  shareholder  restrain  payment  of  dividends  until  completion,  888. 

ccmservators  of  a  river,  bill  by,  to  restrain  a  railway  company  from  taking 
water  from  a  river  for  use  of  a  station.  Court  accepts  prima  facie  their 
statement  that  injury  is  Important,  919. 

contract,  contractors ;  contractor  restrained  (here)  continuing  on  line  or  inter- 
fering with  company,  and  accounts  directed,  &c.,  896. 

determination  by  company  of  contract,  removal  of  plant,  898 ;  alleged  default 
in  contractor,  interlocutory  injunction  to  restrain  company  taking  possession 
of,  refused  (here),  911. 

bill  by  company  against  engineer,  contractor,  and  other  companies,  as  to  ap- 
propriation of  payments  by  engineer,  &c.,  911. 

contractor's  plant,  where  Court  will  restrain  company  from  selling,  912. 

bill  seeking  to  enforce  contract  between  contractor  and  company,  considera- 
tion being  a  grant  to  contractor  of  capital  of  company,  &c.,  918. 

covenants,  Court  will  restrain  a  company  building  in  violation  of,  notwith- 
standing Act  subsequently  obtained,  910. 

creditors,  simple  contract  creditor  of  a  company  cannot  restrain  company  from 
dealing  with  the  assets,  923. 

crossing  line,  injunction  dissolved  as  to,  to  enable  performance  of  contract, 
902 ;  landowner's  railway  crossing  under  company's  railway,  923. 

crossings,  specific  performance  of  contract  to  make,  refused,  time  having  been 
the  essence  of  the  contract,  818. 

making  special  agreement  as  to,  falling  through,  effect  of,  913. 

damages,  inquiry  as  to,  lessee  of  lands  taken  without  notice  to  treat,  entitled 
to,  though  necessity  for  injunction  had  ceased,  933. 

debenture  creditors,  rights  of,  are  subordinate  to  lien  of  vendor  for  purctase 
money  and  compensation,  915. 

debentures  (here)  not  a  charge  in  nature  of  equitable  mortgage  on  lands  of 
company — holders  no  right  to  restrain  sale  by  judgment  creditors,  nor  title 
to  proceeds  of  sale  of  lands,  917. 

rights  of  debenture  holders  after  scheme  of  armngement  enrolled,  920 :  See 
Aebanqement,  Scheme  op,  supra ;  Dividekds,  infra. 

deposit,  parliamentary,  bill  to  restrain  payment  of,  out  of  Court,  899  ;  though 
order  on  petition  for  payment  out,  900. 

agreements  by  a  railway  company  to  contribute  towards  pai-liamentary  deposit 
required  by  bills  promoted  by  other  companies,  are  ulti-a  vires,  except 
dependent  on  parliamentary  sanction,  975. 

deviation,  company  will  not  be  restrained  making,  within  its  powers,  unless 
charged  with  capriciously  using  or  exceeding  power,  917. 
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directors  of  railway  company,  when  no  powers  to  issue  shares,  779 ; 
agreement  between  two  companies  beyond  powers  of  directors — proceeding 
to  arbitration  under,  restrained,  798 ;  agreement  by  director  with  the 
company  for  his  own,  &c.,  benefit,  no  specific  performance,  865. 

bill  at  instigation  of  railway  company  to  restrain  directors  committing  breach 
of  trust,  does  not  disentitle  to  injunction,  899. 

directors  (here)  entitled  to  be  repaid  amount  paid  by  them,  in  completion  of 
undertaking,  in  priority  to  preference  shareholders,  929. 

directors  of  railway  company,  expense  of  application  to  Parliament  for  exten- 
sion of  powers,  restrained  defraying,  779. 

"  dispose  of"  in  s.  128,  of  8  Vict.  c.  18,  meaning  of,  862. 

dividend  on  ordinary  stock,  declaration  of,  made  without  regard  to  prior  right 
of  preference  shareholders,  restrained,  866 ;  rights  of  preference  share- 
holders (here)  as  to  arrears  of  former  dividends,  867. 

"dividend,"  meaning  of,  867. 

payment  of  future  dividends  restrained  until  a  branch  line  was  completed,  887. 

payment  of  dividends  until  completion  of  railway  and  branches,  injunction 
refused  to  restrain,  888. 

paymentofdividendsout  of capitaljStatutoryprovisionsagainst, violation  of,  922. 

payment  of  dividends  out  of  capital  moneys,  to  the  extent  of  the  difference  be- 
tween the  net  rent  and  the  conjectural  income  of  surplus  land,  &c.,  and  also 
to  the  extent  of  the  conjectural  increase  in  value  of  the  land,  restrained,  922. 

declaration  of  dividend  restrained,  depending  on  questions  whether  interest  on 
debentures  could  be  charged  on  capital,  and  interest  of  extension  capital 
paid  out  of  money  received  from  contractors,  930 ;  issuing  shares  or  stock 
in  payment  of  dividends  restrained,  931. 

easements,  contracted  for  by  vendor  of  land  taken  by  railway  by  private  con- 
tract, 889. 

easement,  entering  land,  893. 

emhankmenf,  injunction  to  restrain  proceeding  with,  ss.  11,  12,  Railways 
Clauses  Act,  893. 

ejectment,  cases  where  restrained,  827. 

elegit :  See  Moktoaobs,  infra. 

engines,  Court  will,enforce  s.  115  of  Railways  Clauses  Act,  as  to  bringing  en- 
gines on  railway,  880. 

entering  land  by  way  of  easement  to  effect  a  junction,  893. 

for  purpose  of  diverting  over  it  a  public  way  which  ran  over 
lands  in  company's  occupation,  is  within  s.  84  of  Lands 
Clauses  Act,  932. 

excavations  on  their  own  land,  by  railway  company — endangering  houses,  908. 
fixtures,  are  included  in  term  "  manufactory,"  s.  92  of  Lands  Clauses  Con- 
solidation Act,  786,  792. 

gauge,  contest  between  broad  and  mixed  gauge  railway  companies,  as  to  lay- 
ing down  broad  and  narrow  gauges,  883. 

highway,  crossing  it  without  diverting  it,  s.  40,  Railways  Clauses  Consolida- 
tion Act ;  diverting  it,  ss.  16,  53,  56. 

"  house,"  what  not  parts  of,  within  s.  92  of  Lands  Clauses  Consolidation  Act, 
782,  784,  785. 

what  included  in  the  term  " house"  in  s.  92 .. 784,  785. 
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in  what  sense  used  in  s.  92 ..  785. 

when  landlord  not  compelled  to  sell  a  part  of  a  house,  786. 

company  giving  notice  to  take  part  required  to  take  whole — payment  in 
under  s.  85  of  Lands  Clauses  Consolidation  Act,  of  value,  787. 

owner  can  compel  company  taking  part  of  lands,  forming  part  of  "  house  " 
within  s.  92,  to  take  the  whole,  but  not  a  part,  839. 

illusory  suit,  being  in  fact  by  a  rival  company,  and  not  by  the  plaintiff,  854. 

incumbrancer,  company  purchasing  of  owner  entitled  by  title  paramount, 
825. 

"injuriously  affected"  in  s.  68  of  Lands  Clauses  Act,  comprehends  cases  of 
damage  from  user,  as  well  as  that  sustained  in  construction  of  railway — as 
from  vibration,  dust,  dirt,  temporary  diversion  of  footpath  or  stoppage  of  a 
lane,  897. 

insolvent  railroad.,  jurisdiction  of  Equity  (U.S),  upon,  938. 

inspection,  company  directed  to  give  access  for,  on  bill  to  restrain  detriment 
by  company's  works,  918. 

internal  management  of  affairs  of  company.  Court  will  not  interfere  in,  903, 
926,  987 ;  and  bill  to  restrain  a  call  on  one  of  three  classes  of  shareholders, 
dismissed,  903. 

Junction,  see  Line  ;  Main  Line  ;  infra. 

judgment  creditors,  creditor  obtaining  judgment  without  collusion,  &c.,  not 
restrained  in  Equity  from  enforcing  it  by  scire  facias  against  a  shareholder, 
1211 :  See  Dbbentuke  Ceeditoes,  supra ;  Moetgagoe,  &c.,  infra. 

landowner,  what  he  can  compel  company  to  take,  782  ;  when,  under  s.  92, 
not  compelled  to  sell  part  of  a  house,  786. 

Lands  Clauses  Consolidation  Act  (s.  68),  assessing  compensation  by  jury, 
826 ;  (s.  85),  bond,  780 ;  certificate  and  bond,  780 ;  house  (s.  92),  782  ; 
784,  785  ;  manufactory,  786  ;  fixtures,  786  ;  valuation,  severance  (s.  85), 
822  ;  valuation  prior  to  Railway  Companies  Act,  1837 ..  822  ;  s.  94  is  not 
confined  to  lands  not  in  a  town,  586  ;  and  sale  of  severed  parts  (small  por- 
tion) can  be  compelled,  though  in  a  town,  and  company  not  compelled  to 
make  a  communication,  586. 

"  lands  used  for  building  purposes,"  meaning  of,  in  s.  128  of  Lands  Clauses 
Consolidation  Act,  933. 

land  not  comprised  in  notice  to  treat — plaintiff  claiming  it — company  opjKis- 
ing  claim— plaintiff  proceeding  to  pull  down  works,  &c. — remedy  of  plain- 
tiff should  have  been  ejectment,  and  not  having  applied'  for,  he  was  not 
entitled  to  an  injunction,  977. 

lease,  lessor,  lessee,  lease  of  prebendal  lands,  reservation  of  granting  waggon- 
ways,  &c.,  license  to  make  a  railway,  874;  company  using  a  road  by 
placing  loads  of  clay  on  it,  875  ;  trustees  of  a  road  removing  stone  blocks 
in  a  road  between  terminus  and  wharf,  875  ;  obstruction  to  private  road, 
acquiescence  therein,  876 ;  lessor  purchasing  lessee's  interest,  then  deter- 
mining lease  establishes  relation  of  vendor  and  purchaser,  eviction  of 
tenant  restrained  until  compensation  settled  between  the  parties,  900. 

lease,  equitable,  ascertaining  value,  certificate  and  bond  under  s.  85  of  Lands 
Clauses  Consolidation  Act,  780. 

lessor,  lessee  :  See  Notice  to  Teeat,  infra. 

lessees,  licensees  of  right  to  sell  books,  <tc.,  at  stations,  evietion  restrained,  864. 
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lien,  unpaid  vendors  have  a,  as  against  a  railway  company  for  purchase 
money,  841,  915 ;  and  in  respect  of  unpaid  compensation,  915. 

lien,  though  entry  and  payment  into  Court,  or  payment  of  money  as  security, 
— lien  remains,  915. 

lien,  rights  of  public,  of  debenture  creditors,  &c.,  are  subordinate  to  this  lien, 
915. 

lien  for  balance  of  purchase-money — upon  agreed  payment  in  cash  or  securi- 
ties, 927. 

line,  semi,  right  to  carry  on,  according  to  plan,  although  a  junction  may  be 
frustrated  by  abandonment  of  another  line,  902. 

"  local  traffic,"  meaning  (here),  852. 

main  line,  opening  of  (here)  not  restrained  until  junction  opened,  863. 

prevention  of  completion  of  main  line  until  branch  line  made,  &c.,  refused 
(here),  863. 

manager  of  station  :  See  TRAFric  Aerangbmbnts,  infra. 

managing  committee,  bill  to  restrain,  from  obtaining  payment  of  deposit  out 
of  Court,  899. 

"  manufactory  " — company  taking  under  s.  92,  is  bound  to  take  fixtures,  786, 
s.  92  includes  fixtures,  786, 792 ;  cottages  (here)  part  of  a  manufactory,  790. 

"  manufactory^  notice  to  take  part  of,  counter  notice  to  take  whole,  company 
cannot  escape  by  changing  plan,  791. 

"  manufactory"  land  used  for  deposit  of  ashes  from  tin-plate  works,  &c., 
separated  by  a  road,  is  within  (s.  92),  792. 

member  of  rival  company  procuring  shares  in  another,  in  order  to  oppose  it, 
885. 

mill,  flour,  erection  of,  restrained  (here),  936. 

minerals,  right  of  working,  reserved,  right  of  support  remains,  796. 

mistake  as  to  the  land  valued,  840. 

mortgagor,  mortgagee,  mortgages,  company,  with  notice  of  mortgage,  treating 
with  mortgagor  alone,  830 ;  mortgage  in  form  in  Schedule  C.  of  Com- 
panies Clauses  Consolidation  Act,  comprises  lands  as  well  as  rails,  and  is 
entitled  to  priority  over  an  elegit,  850;  mortgagee  under  a  debenture  has 
prior  title  to  a  judgment  creditor  having  an  elegit,  930. 

notice  to  treat  for  purchase  of  easement,  counter  notice  to  take  whole  manu- 
factory, 787. 

notice  to  tahe  part  of  a  manufactory — counter  notice  to  take  whole,  sum- 
moning jury,  788  ;  counter  notice  by  bill  to  part  with  whole,  790 ;  company 
may  abandon  a  notice  to  take  part  upon  counter  notice  to  take  whok,  855. 

notice  to  treat,  to  occupier,  insufficient  (here),  819. 

after,  neither  party  can  get  .rid  of  obligation  to  buy  and  sell, 

835. 
part  of  compensation  payable  by  lessor  to  lessee,  842. 
for  a  rope-walk  sufficient  (here),  904. 

notice  of  intended  railway,  tenant  entering  farm,  819. 

old  notice  to  treat,  company  restrained  proceeding  (here)  on,  923. 

notice  to  take  lands  cannot  be  treated  higher  than  contracts,  855  ;  and  after 
great  delay  will  be  considered  as  abandoned,  855. 

Court  will  restrain  company  from  proceeding  except  as  to  what  is  included 
in  their  notice  to  owners,  900. 
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tlie  proceedings  before  jury  must  he  consistent  with  precept,  and  precept 
with  notice,  900. 

nurseryman,  having  dwelling-house — and  nursery  garden  for  trade  purposes, 
company  compelled  to  take  the  whole,  977 ;  and  see  Taking  Possession, 
irifra. 

"  omission,  &c.,"  meaning  of,  in  7th  section  of  Eailways  Clauses  Act,  879. 

overcharges,  bill  to  restrain  company  continuing,  pending  writ  of  error  on 
judgment  finding  overcharges,  905. 

packages  containing  small  parcels,  paying  according  to  average,  or  separately, 
901. 

parties :  See  Tbaffic  Aeeangements,  infra. 

payment  into  bank  under  s.  85,  upon  notice  to  take  part  and  being  required 
to  take  whole,  787,  797. 

peers,  agreements  with,  in  consideration  of  withholding  or  withdrawing  oppo- 
sition, are  legal,  861,  880. 

personal  service,  agreement  involving,  no  injunction  restraining  dispensing 
with,  781. 

pier,  injunction  refused  (here)  to  restrain  ovmer  from  obstructing  use  of  it  by 
railway  company,  853. 

plans,  deposited,  what  need  not  appear,  780. 

case  where  entitled  to  change  original  plan,  844. 

plant,  removal  of,  898. 

pleading,  bill  against  company  making  two  shareholders  only  defendants — 
inaccurate  prayer  of,  917. 

possession  of  company,  cases  where  not  disturbed,  820,  823,  824,  827,  830, 
831,  834,  836,  840,  923 ;  where  possession  given  to  one  railway  by 
another,  825. 

cases  where  company  restrained  keeping  possession,  820,  833,  835, 842,  927. 

where  restrained  using  land,  railway  being  made,  841 ;  interfering  with 
natural  deposit  of  beach,  protecting  from  tidal  river,  842. 

powers,  single  shareholder  can  restrain  a  company  from  acting  beyond  its, 
799 ;  agreements,  what  idtra  vires,  799  ;  two  companies  to  work  together 
and  share  profits,  &c.,  800 ;  one  company  allowing  another  to  work  lines, 
&o.,  for  ninety-nine  years,  801 ;  agreement  to  grant  a  lease,  801 ;  delega- 
tion of  pariiamentary  powers  by  one  railway  company  to  another,  805 ; 
applying  funds  for  objects  defined,  to  other  purposes,  806  ;  applying  funds 
to  support  a  bill  for  improving  a  river,  806 ;  towards  payment  of  costs  of 
so  much  of  a  bill  proposing  to  commute  privileges  of  one  of  two  classes  of 
shareholders,  807  ;  guaranteeing  profits  and  securing  capital  of  intended 
steam  packet  company,  807. 

agreements,  what  intra  vires,  to  apply  to  Parliament  for  powers  to  enter  into 
terms  for  working  lines,  &c.,  for  a  term  of  years,  801 ;  conflicting  powers, 
pending  trial  of  legal  question  of,  one  company  restrained  from  purchasing 
land  another  company  had  already  taken  and  constructed  railway  upon,  889. 

cases  of  acts  ultra  vires  —  applying  funds  to  obtain  an  Act  to  extend 
business  beyond  objects  for  which  company  constituted,  800;  em- 
barking funds  in  other  railway  undertakings,  or  upon  a  speculation  of 
parliamentary  sanction,  805 ;  a  railway  company  increasing  the  number 
of  their  lawful  shares  in  another  company,  and  applying  their  funds  for 


INDEX  TO  INJUNCTIONS  IN  EQUITY.  1503 

EA.ILWAY  COMPASY— continued. 

support  of  that  other  company,  807 ;  paying  future  dividends  contrary  to 
an  Act,  808. 

cases  of  acts  intra  vires — company  purchasing  a  canal,  taking  lease  of  an- 
other canal,  800 ;  application  to  Parliament  for  a  special  law  to  supersede 
the  rules  of  property  by  which  a  party  is  hound,  804 ;  application  to  Par- 
liament by  a  company  unable  to  carry  out  contract  to  complete  its  line  in 
particular  manner,  804. 

principles  governing  application  of  funds  ultra  vires  are  same  in  large  com- 
panies and  ordinary  partnerships,  800. 

precept  :  See  Notice,  supra. 

pre-emption,  under  sect.  128  of  8  Vict.  c.  18,  when  it  arises,  862 ;  all 
adjoining  owners  have  equal  rights  of,  under  ss.  127, 128,  of  Lands  Clauses 
Act,  925  ;  extends  to  lessees,  933 ;  several  persons  owners  of  lands  adjoin- 
ing surplus  lands  in  one  piece,  right  of  pre-emption  in  such  as  elect  to 
exercise  it,  over  whole  as  against  strangers,  934. 

preference  hondholders,  when  they  can  restrain  directors  from  applying 
earnings,  844. 

preference  shareholders,  rights  of,  to  dividends,  867  ;  see  Dividends,  supra — 
may  file  a  bill  without  waiting  till  there  are  funds  to  make  dividend,  868. 

preference  shares,  suit  to  restrain  issuing,  892  ;  See  Dieectoes,  supra. 

private  railway  across  a  public  one,  843,  taking  tolls  and  fares,  843. 

proceeding  with  railway,  in  default  of  performing  agreement,  restrained,  860. 

promoters  of  new  company,  directors  of  old  one,  incorporated  with  new  one, 
restrained  charging  funds  of  new  company  with  parliamentary  deposit, 
857. 

property  not  required  for  railway,  no  right  to  enforce  provisions  of  s.  68  of 
Lands  Clauses  Act  on  allegation  property  injuriously  affected  by  execution 
of  works,  905. 

provisional  committee,  bill  against,  alleging  misconduct,  &c.,  praying 
account,  &c.,  903 ;  bill  by  one  member  of  provisional  committee,  alleging 
receipt  of  contributions,  &c.,  and  misapplication,  904. 

public  injury.  Court  will  regard  injury  to  public,  840. 

purchase-money :  See  Lien,  siopra. 

purchase  from  acquiescing  shareholder:  See  Beanch  Line,  supra. 

receiver,  land  in  hands  of,  company  restrained  taking  possession  of,  828 ; 
receiver  appointed  to  enforce  lien  for  unpaid  purchase-money  of  land  sold 
to  roadway,  841. 

receipt,  company  restrained  relying  on,  as  a  discharge  of  plaintiff's  claim  for 
injuries,  where  obtained  by  fraud,  908,  1256. 

bill  to  restrain  relying  on  plea  of  acceptance  of  a  sum  (for  which  a  receipt 
was  given)  in  full  satisfaction,  &c.,  dismissed,  909. 

refreshment  rooms,  lease  of,  865. 

rent-charge,  grantee  of  title  to  distrain  for  arrears,  928. 

river :  See  Consbkvatoes,  supra  ;  Watbe,  infra. 

roads,  proviso  for  crossing  a  road  or  street  on  a  level,  permissive  (here)  not 
mandatory,  811,  816 ;  permanent  diversion  of  public  roads  is  authorized 
by  s.  16  of  Railways  Clauses  Consolidation  Act,  817  ;  construction  of 
road  restrained  (here),  822 ;  new  road,  archway,  868 :  See  Lease,  &c., 
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stopping  road,  notice  on  a  section  of  railway  deposited  with  clerk  of  peace, 
not  notice  to  public  and  landowners,  870 ;  carrying  railway  across  road  on 
a  level  is  a  violation  of  injunction  restraining  stopping  road,  870 ;  divert- 
ing turnpike  road  by  a  crossing  on  a  bridge  over  railway  with,  a  sharp 
curve,  871 ;  "  as  convenient,"  meaning  of  within  s.  56  of  Railway  Clauses 
Act,  871 ;  diverting  turnpike  road,  line  of  approach  to  premises  from, 
agreement  between  landlord  and  company,  872. 

agreement  with  tnistees  of  a  road  in  consideration  of  withdrawing,  opposition, 
872. 

"  necessary,"  agreement  to  make  roads,  meaning  of,  873. 

right  to  carry  railway  or  other  road,  &c.,  across  main  railway,  877. 

surveyors  of  roads,  not  justified  in  putting  fences  across  temporary  diverted 
road,  to  obstruct  passage  of  locomotive  engine,  they  should  apply  for 
injunction  or  mandamus,  878. 

rope-walk :  See  Notice  to  treat,  supra. 

.sale  of  land  purchased  by  company,  in  default  of  payment  of  purchase- 
money,  927. 

scrip  certificates  :  See  Shaeeholdbbs,  infra. 

sequestration  of  whole  profits  of  railway  company  to  enforce  a  lien  for 
purchase-money  of  land  purchased — is  not  according  to  usual  course  of 
Court,  841. 

severance,  damage  by,  compensation  for,  835. 

shareholder,  suit  by,  on  behalf  of  self  and  other  shareholders,  to  restrain 
issuing  preference  shares — not  in  name  of  company — is  demurrable,  892. 

suit  by  particular  class  of  shareholders  against  a  company,  is  demurrable 
where  the  wrong  is  to  the  company  generally,  890. 

holders  of  original  shares,  holders  of  guaranteed  half  shares,  rights  of  (here),  890. 

action  against  shareholder  by  creditor  of  railway  company,  906. 

a  shareholder  seeking  to  restrain  company  doing  an  act  ultra  vires  must  shew 
by  distinct,  &c.,  averments,  illegality  of  the  act,  923. 

where  the  Court  will  not  interfere  upon  a  question  of  mere  account,  between 
different  classes  of  shareholders,  925. 

sale  of  scrip  certificates  by  allottee — no  obligation  on  allottee  to  convert  into 
shares — and  entitled  to  have  his  name  erased  from  share  register,  934. 

shareholder  of  a  first  company,  bill  by,  to  restrain  proceedings  at  Law  of  a 
shareholder  and  creditor  of  same  and  shareholder  of  a  second  company, 
assignee  of  assets  of  first,  1211. 

shares,  agreement  by  a  railway  company  to  take  shares  in  future  extensions 
of  another  company — is  ultra  vires,  except  dependent  on  Parliamentary 
sanction,  975. 

siding  communication  between  railway  and  wharf,  obstruction  by  company 
restrained,  857. 

specific  performance,  no,  of  agreement  for  construction  of  railway,  913  :  See 
Agent,  supra. 

station:  See  Tkaffio  Agbeembnts,  infra. 

a  "  first-class "  station  defined,  847 ;  right  to  erect  a  station  contrary  to 
provisions  of  Metropolis  Management  Act,  869  ;  agreement  that  all  drains 
should  stop  at  a  certain  station,  enforced  against  amalgamated  company, 
880 ;  hill  to  restrain  use  of  station,  907. 
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street :  See  Roads,  supra, 
suit,  railway  company  has  no  power  to  expend  funds  in  prosecution  of,  not 

instituted  by  itself,  935. 
wliere  action  is  maintainable  against  one  of  two  companies  amalgamated  into 

one,  but  not  against  tbe  amalgamated  company,  the  latter  has  a  right  to 

know  who  is  intended  to  be  sued,  935. 
"  superfluous  lands  "  in  ss.  127,  128,  of  8  Vict.  c.  18,  meaning  of,  862. 
land  required  for  making  compellable  accommodation  works  is  not  super- 
fluous land  within  ss.  127, 128,  of  8  Vict.  c.  18,  and  ss.  16, 45, 68,  of  8  Vict. 

0.20..  918. 
adjoining  owner  to  superfluous  lands,  who  is,  and  who  is  not,  924 ;  what 

lands  are  within  the  exception  in  s.  128  as  within  a  town,  924 ;  sale  of 

"  surplus  lands  "  stamps  them  as  "  superfluous  lands,"  925. 
"  srwrjolus  lands  "  :  See  Supeeflttotjs  Lands,  supra, 
support,  right  to,  793 ;  though  conveyance  gratuitous,  796  ;  to  uphold  a 

bridge,  794 ;  working  of  minerals — occasioning  damage,  restrained,  795  ; 

though  minerals  reserved,  they  cannot  be  worked,  even  under  grantor's  land, 

to  endanger  railway,  796. 
owner  of  house  conveying  upper  storey,  796. 
line  traversing  a  quarry,  797 ;  or  bog  or  bed  of  sand,  797. 
surveyors  of  railway,  action  by,  in  respect  of  surveys,  &c.,  not  restrained 

(here)  901. 
taking  lands,  taking  possession,  what  sufficient  to  enable  railway  company  to 

take  lands,  780,  824 ;  taking  land  not  required  for  purposes  of  railway, 

restrained,  835,  839 ;  company  authorized  to  take  lands  by  Acts  are  sole 

judges  whether  they  will  or  not  take  those  lands,  859  ;  if  company  act 

hmidfide,  that  power  not  curtailed,  859 ;  (here)  no  authority  to  take  lands 

only  required  for  excavating  materials,  860. 
taking  possession,  supposing  tenant  for  life  was  tenant  in  fee,  restrained,  819 ; 

where  tenant  at  will  apparently  owner,  purchaser  of  part  of  land  subse- 
quent to  notice  to  take,  820. 
cases  where  company  restrained  proceeding  to  take  and  taking  possession,  828, 

829,  838,  893 ;  land  of  infant,  840. 
cases  where  company  not  restrained  proceeding  to  take  and  taking  possession, 

832,  833,  836,  838,  840,  856  ;  or  entering  upon  land,  838. 
tenant :  See  Notice,  supra. 
eviction  of  tenant  restrained,  relation  of  vendor  and  purchaser  having  been 

established,  900. 
tolls :  See  Teaffio  Agreements,  &c.,  infra, 
trade  distinct  from  purposes  of  incorporation,  railway  company  restrained 

from  carrying  on,  843 ;  business  of  coal  merchants,  843. 
traffic  arrangements  and  agreements — powers — traffic  agreements  between 

two  lines  for  uniform  management  and  avoiding  competition — are  not  void 

on  principle  of  public  policy,  844. 
cases  of  traffic  arrangement,  intra  vires,  845. 
cases  of  traffic  arrangement,  ultra  vires,  845,  975. 
injunction  refused  (here)  to  restrain  one  company  permitting  another  to  use 

station  of  plaintiff  company,  846. 
traffic  agreement  as  to  stopping  trains  at  a  first-class  station,  847. 

5  D 
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station,  joint  use  of,  under  Act,  by  three  railway  companies,  847. 

joint  use  and  management  of  station,  making  by  Court  regulations  for,  850. 

Court  can  make  partition  of  station,  and  appoint   receiver  and  manager 

850  ;  if  arbitration  provisions,  no  interference,  unless  they  fail,  850. 
contract  for  working  a  line,  847  ;  quserre,  whether  legal,  848. 
tolls,  charge  of,  for  use  of  a  line,  upon  tolls  of  another  line,  848. 
s.  87  of  Railways  Clauses  Consolidation  Act  does  not  enable  one  railway 

company,  to  carry  the  whole  of  the  traflSo  of  another  railway,  over  which 

it  may  agree  to  pass,  849. 
an  agreement  by  one  company  to  pay  another,  after  expenses,  sufficient  to 

pay  a  certain  dividend,  is  not  agreement  for  payment  of  toll  within  s.  87  — 

imposition  of  unequal  charges  to  two  companies  for  passengers  between 

two  termini,  853. 
user  of  part  of  .line  and  a  station,  850  ;  user  of  line,  agreement  for,  between 

company  and  an  individual,  enforced,  858. 
engines  ru/nning  by  agreement  over  another  line,  851 ;  are  not  mere  licenses 

determinable  at  will,  851 ;  such  an  easement  need  not  be  by  deed,  851. 
not  stopping  at  a  certain  station  for  refreshment,  in  violation  of  a  contract 

for  that  purpose,  852. 
putting  down  and  taking  up  passengers  within  a  space  prohibited  as  regards 

a  station,  &c.,  854. 
running  powers — construction  of  caniages,  regulations  as  to,  855. 
company  working  a  line  of  another  company  under  traffic  arrangement — 

proper  party  to  lill  against  latter  for  specific  performance  of  agreement  to 

purchase  land,  927. 
two  holders  of  mortgage  debentures  (here)  proper  parties  to  such  a  suit,  928. 
treating  with  company — subsequent   treating  with  company  is  waiver  of 

objections  to  proceedings,  837. 
trig  line  or  trench,  entering  to  dig,  &c.,  without  notice  under  s.  84  of  Lands 

Clauses  Act,  899. 
trust,  bill  to  restrain  directors  committing  breach  of,  filed  at  instigation  of 

rival  company  not  disentitle  to  injunction,  899. 
tunnels,  grantor  of  right  to  make  tunnel,  not  disentitled  to  work  under, 

796. 
contract  to  sell  portion  of  ground  under  which  a  tunnel,  constructed  by  a 

railway  company,  ran,  subject  to  conditions  as  to  building,  &c.,  883. 
ultra  vires  :  See  PowBBS,  supra. 

using  land,  railway  being  made  :  See  Possession,  supra, 
valuation  of  house,  when  not  a  proper  one,  780 ;  valuation  within  s.  85  of 

Lands  Clauses  Consolidation  Act  before  enti-y,  must  include  compensation 

for  severance,  &c.,  822. 
value,  proceedings  to  assess,  cases  where  not  restrained,  837. 
vendor  and  purchaser :  See  Lease,  &o. 
bill  to  restrain  purchaser  entering  on  land  before  completing  contract,  tenant 

of  land  not  necessary  party,  904. 
unpaid  vendor  to  railway  company — leave  to  work  out  decree  for  specific 

performance,  notwithstanding  an   Act  to  restrain  continuance  of  suits 
without  leave,  927. 
vertical  deviation,  making  line  in  a  manner  exceeding  powers  of,  906. 
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viaduct,  company  not  compelled  (here)  to  build,  over  a  river  in  one  space  or 

arch,  811. 
waiver  of  objections :  See  Tbeating,  sujpra, 
water,  partially  diverting  stream  of,  876  ;  injunction  to  restrain  taking  water 

from  a  river  for  use  of  a  station,  919. 
way,  right  of,  interfering  with,  899. 
injunction  refused  to  restrain  obstruction   of  right  of  way  where  doubtful 

whether  a  public  right  existed,  and  no  private  right  established,  914. 
way-leaves,  agreement  to  grant  lease  of,  878. 
yard  for  bonding  timber,  not  a  yard  within  the  Eailway  Act  (here),  838. 

See  OOBPOEATIONS  AGGEEUATB  ;  DAMAGES  ;  EASEMENTS  ;  ExEOUTOES  ;  FeBEY  ; 

Grakt  ;  MraES ;  Specific  Pbbfoemance. 
RATES, 

application  of,  to  what  purposes  not  allowed,  726,  740,  1046,  1049. 

RECEIVERS— SEQUESTRATORS— OFFICERS    OF   COURT— AUCTION- 
EER (UNDER  SANCTION  OF  COURT), 

property  in  hands  of,  leave  to  distrain,  4. 

the  Court  Jms  a  discretion  as  to  allowing  proceedings  in  other  Courts  for 
misconduct  of  its  officers,  but  Court  will  not  allow  the  questions  of  the 
authority  of  the  officer  or  validity  of  its  orders  to  be  decided  in  any  other 
Court,  688 ;  nor  will  the  propriety  of  the  conduct  of  the  officer  in  executing 
its  orders  be  allowed  to  be  tried  by  another  Court,  689. 

a  party  improperly  arrested  will  be  restrained  from  proceeding  at  Law,  and 
must  apply  to  this  Court,  689. 

receiver,  duties  of,  as  to  letting  the  estate,  &c.,  1089. 

receiver.  Court  will  not  allow  any  interference  with  the  functions  of,  689  ; 
and  that  although  order  appointing  him  be  perfectly  erroneous,  689. 

where  no  good  reason  existed  to  suppose  receiver  had  acted  maliciously,  &c., 
or  that  any  substantial  damage  sustained,  Court  restrained  action  of 
trespass,  1230. 

inspectors  of  deed  registered  under  Bankruptcy  Act,  1861,  may  obtain  a 
receiver  in  Chancery  upon  charges  of  obstruction  or  irreparable  mischief,689. 

CouH  will  restrain  receiver  from  prosecuting  unjust  suit  at  Law,  although 
complainant  is  not  a  party  to  the  suit  in  which  receiver  appointed,  690. 

copyhold  estate.  Court  in  possession  by  its  receiver — application  by  lord  of 
manor,  for  liberty  to  enter  and  seize  quousque,  granted  (here),  1230. 

sequestrators.  Court  will  restore,  forcibly  dispossessed,  688. 

messenger  of  Court,  where  it  appeared  impossible  to  make  out  a  case  for 
damages  for  irregularity  by,  Court  restrained  trespass  against  messenger, 
and  ordered  plaintiff  at  Law  to  pay  costs  of  application,  1231. 

committees  of  lunatic's  estate,  action  hy  auctioneer  acting  under  instructions 
of  the  solicitors  in  the  lunacy,  and  with  sanction  of  the  Master,  restrained, 
1231. 

officer  or  party  desiring  protection  of  Court  for  acts  performed  under  its 
process,  must  apply  promptly,  1231. 

See  Annuities  ;  Bankeuptoy  ;  Ejectment  ;  Husband  and  Wife,  &o.  ; 
Indictments  ;  Judgment  Ceeditoes  ;  Moetgaqes  ;  Paetneeships  ;  Rail- 
way Companies  ;  Wills. 

5  D  2 


1508  INDEX  TO  INJUNCTIONS  IN  EQUITY. 

RECEIVERSHIP  OF  SEE, 

grantee  of,  refused  injunction  against  successor  of  grantor,  5. 

RECIPES :  See  Tbusts. 

RECTIFICATION  OF  DOCUMENTS :  Bee  Bills  of  Exchange. 

RELATOR :  See  Filing  Bill. 

REMEDY, 

Court  will  not  refuse  to  interfere,  when  the  remedy  is  more  complete  in 
Equity  than  at  Law,  1065. 

RENT, 

excessive  distress,  judgment  in  action  for,  landlord  cannot  restrain  proceed- 
ings on,  on  ground  that  rent,  &c.,  have  subsequently  become  due,  1095. 

sum  reserved  by  sheriff  on  a  fl.fa.,  for  landlord — plaintiff  in  a  suit — and 
receiver  claiming  it,  1095. 

proceeding  for  rent  restrained  pending  interpleader  suit  to  determine  rights  of 
defendants  claiming  it,  1095. 

payment  of  rent  in  ignorance  title  was  disputed,  1181. 

See  Account  ;  Covenants  ;  Ejectment  ;  Leases  ;  WiNDiNa-UP  Companies. 

RENT-CHARGE, 

purchaser  of  one  parcel,  not  subject  to,  on  whole  land,  4. 
granted  to  qualify  for  Parliament :  See  Public  Policy. 

See  Ejectment. 

REPLEVIN  BOND  :  See  Set-oep  ;  Sueett. 

REPORTS,  LAW:  &e  Copyright. 

REPRESENTATIONS, 

a  party  making  a  representation  as  to  his  want  of  power  to  build  in  a  parti- 
cular way,  is  bound  thereby,  69. 

REPUTATION— MERCANTILE  CREDIT, 

the  Court  has  jurisdiction  to  restrain  publication  of  any  document  tending  to 
destruction  of  property,  whether  in  lands,  goods,  business,  skill,  or  reputa- 
tion, 717. 

notice  stating  plaintiff  was  a  partner  in  a  hanJcricpt  firm,  publication  of, 
restrained,  717. 

RESTRAINT  OF  TRADE, 

the  principle,  as  to  restraints  upon  trade,  stated,  506-509. 

there  is  no  irrebuttahle  presumption  against  the  legality  of  a  covenant  in 

general  restraint  of  trade,  506. 
public  policy  allows  upon  the  sale  of  anything  obtained  by  the  skill  of  the 

vendor,  any  stipulation,  however  restrictive,  if  not  u7ireasonable,  having 

regard  to  the  subject-matter  of  the  contract,  506. 
.carrying  on  business  restrained  (here)  within  twenty  miles,  495. 
covenant  not  to  carry  on  same  business  within  200  miles  not  unreasonable  as 

in  restraint  of  trade,  if,  from  character  of  business,  such  limit  necessary  to 

protect  purchaser,  498. 
agreement  not,  during  five  years,  to  exercise  or  carry  mi  trade  either  in  his 

own  name  or  that  of  any  other  person  in  N. — party  having  entered  into, 

afterwards  acting  as  manager  at  N.  of  another  in  same  trade,  507. 
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EESTEAINT  OP  'TB.A'DE—conUmied. 

agreement  not  "  directly  or  indirectly,  either  alone  or  in  partnership  with, 

or  with  assistance  of,  any  other  person,  set  up,  or  follow,  or  practise" 

a  particular  business,  broken  by  carrying  it  on  as  manager  to  another, 

507. 
acting  as  Journeyman  within  quarter  of  a  mile  restrained  (here),  496. 
managing  derk_^  of  solicitor  restrained  (here)  practising  within  fifty  miles, 

496. 
articled  derh,  after  admission  restrained  (here)  acting  for  any  of  late  master's 

clients,  496,  504. 
solicitor  restrained  practising  in  Great  Britain  for  twenty  years,  504. 
solicitor  not  restrained  (here)  from  practising  within  a  district  against  a  pro- 
viso in  his  articles,  505. 
coach  builder  and  servant  (workman),  496. 
servant  of  rnilhman  restrained  (here)  carrying  on  like  business  within  three 

miles,  501. 
and  the  contract  made  (here)  to  include  assignees  and  successors  of  theinilk- 

man's  business,  501. 
servant,  agreement  to  act  as,  to  plaintiff  and  no  other  for  seven  years, 

497. 
surgeon  and  apothecary,  assistant  to,  covenant  not  to  carry  on  business  of, 

within  five  miles,  499. 
other  cases  of  surgeon  and  apothecary  and  assistant,  502,  503. 
physicians,  contract  between  two  practising,  enforced,  509. 
manager  of  the  business  of  a  chemist,  agreeing  not  carry  on,  &c.,  business  of 

chemist  within  seven  miles,  498. 
hrewer,  covenant  hy  trustees  of  building  society  with,  that  he,  &c.,  should  have 

exclusive  right  of  supplying  all  ale,  &o.,  consumed  in  any  inn,  &o.,  erected 

on  lands  sold,  enforced  against  member  of  society,  a  brewer,  508. 
partner  retiring,  upon  parol  evidence  of  understanding,  being  awarded  sum 

for  goodwill,  &c.,  restrained  setting  up  same  trade  in  vicinity,  504. 
a  covenant  restraining  partners  carrying  on  same  trade  for  their  private 

benefit,  is  legal,  505. 
contract  with  proprietors  of  a  theatre  not  to  write  dramatic  pieces  for  any 

other,  is  legal,  505 ;  so  a  similar  restraint  of  a  performer,  is  legal,  505. 
a  covenant  not  to  be  engaged  in  a  trade  or  in  any  matter,  &c.,  relating  thereto, 

within  given  district,  does  not  prevent  lending  money  upon  mortgage  of 

premises  used  for  such  a  trade,  499. 
but  express  charge  of  the  debt  upon  profits  of  such  business  would  be  a 

breach,  499. 
running  of  a  coach  contrary  to  an  agreement,  restrained,  504. 
manufactory,  covenant  not  to  carry  on  a,  in  any  part  of  Europe  enforced, 

(here),  506. 
newspaper,  publication  of,  in  violation  of  a  contract  not  to  publish  within  a 

certain  town,  508. 
upon  contract  not  to  carry  on  business  loithin  a  given  distance,  the  distance 

is  to  be  measured  in  a  straight  line  on  a  horizontal  plane,  500. 
See  Business,  &c. 
RE-TRANSLATION  :  See  Coptkight. 
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EBVEESIONARY  INTERESTS, 

exorbitant  rate  of  interest  paid  by  young  and  needy  man  on  security  of  pro- 
perty in  reversion,  is  unfair  dealing  within  31  Vict.  c.  4..  1049. 
See  Unconbcionable  Babgains. 

EEVBESIONS— RBVEESIONEK, 

parties  claiming  a  reversion  upon  expiration  of  a  lease  made  for  a  term 
shorter  than  contracted  for,  589. 
EIGHT  AT  LAW,  establishing  :  See  Issues. 
EIGHTS,  EQUITABLE :  See  Tbttsts. 

EIGHTS, 

legal,  protected,  24,  30 ;  it  is  the  duty  of  the  Court  to  see  that  no  injury 
arises  from  its  interference  in  staying  proceedings  to  establish  a  right  at 
Law,  1040. 
See  AoQxnBSCBNCB,  &c. ;  Fraud,  &c  ;  Laches. 

RIGHT  OF  WAY, 

construction  by  railway  company  of  passage  for  a  road  smaller  than  Railways 
Clauses  Act  requires,  no  injunction,  being  delay,  and  damage  small,  456. 

right  of  way  over,  and  use  and  enjoyment  of  roads  not  dedicated  to  public, 
covenant  for,  attempt  of  freeholder,  covenantor,  to  prevent  occupiers  having 
gas  laid  down  by  a  company  in  roads,  restrained,  457. 

EINGING  OF  BELLS  :  -See  Ndisance. 

RIVEES, 

owner  of  land  on  banks  of,  can  restrain  fouling  water  of,  20. 

further  pollution  of,  is  restrainable,  21. 

corporation  restrained  draining  into  a  river,  22 ;  and  that,  though  the  sewer 

in  operation  sixteen  years,  22. 
See  CoMMissiONBES ;  Railway  Companies. 

ROAD :  See  Cobpobations,  Quasi,  Aggbbgatb  ;  Right  or  Wat. 
ROAD  BOOKS  :  See  Copyeight. 
ROYAL  FOREST,  sporting  in:  See  Tbespass. 
See  Pbeeogatives  of  Ceown. 

RUNNING  OF  A  COACH  :  See  Restraint  op  Trade. 


S. 
SALES, 

sale  of  property  sometimes  stayed  after  decree  for  sale,  pending  an  appeal,  but 

if  personal  chattels,  ample  security  must  be  given,  1040. 
See  Bills  op  Sale,  &o.  ;  Trusts. 

SCANDAL :  See  Injunctions. 

SCHOOL  :  See  Covenants  ;  Nuisance. 

SCHOOLMASTER  :  See  Charities. 

SCRIP  CERTIFICATES :  See  Companies. 

SEAL,  CONTRACTS  UNDER :  See  Contracts. 

SEA  SHORE  :  See  Pkeeogatives  of  Crown. 
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SECRETARY  AT  WAR :  See  Coeporations,  Quasi,  Sole. 

SECRETS, 

no  ivterference  in  point  of  morals,  unless  connected  with  civil  rights  in  pro' 

perty,  479. 
confidential  comnmnications  involving  fraud  are  not  protected,  479. 
compounding  medicine,  secret  of,  obtained  by  breach  of  trust  and  confidence, 

protected,  479. 
secret  of  mahing  medicine  held  upon  trusts  of  a  settlement  protected  against 

mother  destroying  recipe,  &o.  481. 
partner  in  business,  in  whicli  a  secret  process,  not  having  a  right  under 

partnership  contract  to  knowledge  of  the  secret,  480. 
a  party  not  having  privileges  of  a  patentee,  may  have  a  good  title  to  protection 

against  a  particular  defendant,  480. 
accountant  restrained  disclosing  secrets  of  his  employers,  480. 
agreement  to  sell  a  secret,  specific  performance  decreed,  481. 
See  Partnership. 

SECURITIES, 

money  deposited  as :  See  Monet  ;  Trusts. 

where  party  is  in  possession  of  a  security,  or  other  instrument,  which  it  is 
against  conscience  he  should  use,  general  course  of  Court  is,  to  direct  it  to 
be  delivered  up  and  cancelled,  1317 ;  and  it  will,  if  conducive  to  interests 
of  justice,  do  this  where  the  instrument  is  void  at  Law,  1317. 

See  Duress. 

SEQUESTRATION, 

writ  of,  will  issue  against  Board  of  Health  for  breach  of  injunction,  744. 

where  clear  breach  of  injunction  by  corporate  body.  Court  will  direct  the 
issue  of  a  sequestration,  though  it  is  deposed  that  the  property  of  the 
body  is  vested  in  and  held  by  them  under  Acts,  and  is  necessary  to  carry 
out  their  duties  under  such  Acts,  1348,  121,  744. 

See  Corporations  Aqgregate  ;  EccLESiASTicAri  Matters,  &c. 

SEQUESTRATORS  :  See  Receivers,  &c. 

SERVANT,  CONFIDENTIAL, 

Court  will  not  compel  the  employment  of  a  person  as  a,  848. 

SERVICE  OP  BILL, 

what  is  done  on,  1282 ;  service  of  written  copy,  1282 ;  service  how  effected, 

1282 ;  substituted  service,  when  and  upon  whom  directed,  1282. 
the  principle  upon  which  substituted  service  is  ordered,  1282 ;  never  directed 
unless  clearly  shewn  personal  service  is  impossible,  1282, 1283. 

SERVICE  OP  NOTICE  OP  MOTION  POR  AN  INJUNCTION, 

when  and  how  it  is  made,  1283 — 1285  ;  what  it  must  state,  1285 ;  substi- 
tuted service,  when  it  will  be  ordered,  1283  ;  each  of  the  parties  against 
whom  it  is  intended  to  move  for  an  injunction,  must  be  served  with  a 
separate  notice,  1283 ;  defendant  filing  affidavits  in  answer  to  a  motion 
for  an  injunction,  waives  irregularity  of  giving  notice  of  motion  before  time 
limited  for  appearance,  without  leave,  semble,  1284. 
form,  of  notice  of  motion  for  injunction  and  of  notice  of  time  of  making  the 
motion,  1284, 
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SERVICE  OP  NOTICE  OF  MOTION  FOR  AN  INJUNCTION— co««mMe<Z. 

Attorney- Oeneral,  the  motion  in  an  information  must  be  on  behalf  of,  not 
of  relator,  1284. 

disability,  where  persons  are  under,  how  made,  1284. 

what  the  notice  of  motion  must  state,  1284. 

time  required  between  service  of  notice  and  day  named  therein  for  hearing 
it,  1284. 

affidavit  of  service  of  notice  of  motion,  when  to  be  filed,  1291 ;  who  should 
make  it,  1291 ;  what  this  affidavit  must  state,  1291 ;  if  affidavit  of 
service  is  not  sufficient,  new  notice  must  be  given,  1291. 

where  order  is  taken  on  affidavit  of  service  of  notice  of  motion,  that  only  can 
be  obtained  which  is  asked  for  by  the  motion,  1285 ;  and  it  may  be  dis- 
charged for  any  irregularity  in  affidavit  of  service,  1292. 

costs  may  be  given  where  defendant  appears  on  the  motion,  though  not 
asked  by  the  notice,  1285. 

after  decree  for  administration,  on  a  Scotch  company,  creditor,  not  a  party, 
what  good  service,  1017. 

SET-OFF, 

mere  existence  of  cross  demands  does  not  entitle  to  prevent  recovery  of  a 
sum  awarded  as  damages,  489. 

equitable  set-off  exists  where  there  is  a  right  of  set-off  in  Equity  which 
would  not  he  available  in  a  defence  at  Law,  492. 

so,  where  there  are  equitable  grounds  for  protection  against  adversary's  de- 
mands, mere  cross  demands  are  not  enough,  490. 

where  cross  demands  would  be  subject  of  legal  set-off  if  both  were  recoverable 
at  Law,  then  Equity  will  enforce  set-oflf,  if  it  has  jurisdiction  of  the  subject- 
matter,  1169. 

where  cross  demand  accrued  after  verdict,  no  injunction,  1169. 

if  subjects  in  dispute  are  matter  of  set-off  and  capable  of  proof  at  Law,  no 
injunction,  1170. 

where  set-off  merely  legal  no  injunction  to  restrain  proceedings  at  Law,  1169; 
as  where  landlord  proceeding  for  rent,  an  agreement  was  alleged  by  which 
landlord  indebted  more  than  amount  of  rent,  1169. 

defendant  having  a  personal  demand  against  plaintiff  and  a  judgment,  re- 
strained issuing  execution  against  plaintiff  having  a  decree  for  a  charge  of 
greater  amount  on  defendant's  estate,  1169. 

trespass  for  mesne  profits,  cross  claim  for  money  expended  on  land,  proceed- 
ings restrained,  being  no  right  of  set-off  in  such  an  action,  1170,  491. 

tenant  cannot  restrain  proceedings  upon  a  replevin  bond,  on  the  ground  of 
set-off  against  the  rent  distrained  for,  1170. 

judgment  not  enjoined  unless  the  set-off  could  be  sued  upon  at  Law  or  in 
Equity,  494. 

debts  due  in  different  rights,  where ;  no  set-off,  492. 

hanhers,  bill  by,  against  customer,  to  restrain  action  for  balance  on  the  Tound 
of  larger  liability  to  them,  493 ;  bill  impeaching  title  of  defendant  in 
Equity  to  recover  the  balance,  494. 

guarantor  (surety)  upon  action  against,  equitahle  plia  of  set-off  of  claim 
against  principal  debtor,  allowed,  494. 

the  right  in  Equity  to  set-off  muut  be  prayed,  4'Jl-'. 
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SET-OFF— continued. 

insolvent  debtor,  bill  to  restrain  proceedings  in  favour  of  assignee  of  insolvent, 

on  ground  plaintiff  has  claims  against  debtor  wbicb  might  be  subject  of 

set-off,  1171. 
action  on  land  enjoined  at  suit  of  surety,  on  ground  of  having  a  debt  of  larger 

amount  against  plaintiff  at  Law,  and  that  latter  was  insolvent,  1171. 
See  Account  ;  Ohoses  in  Action  ;  Husband  and  Wife  ;   Landlord  and 

Tenant  ;  Trusts,  &c. 

SETTINa  DOWN  CAUSE, 

upon  motion  for  injunction,  defendant  consenting  to  immediate  decree 
becoming  bankrupt  before  decree  drawn  up,  his  written  consent  for  setting 
down  cause  dispensed  with,  1345. 

SETTLEMENT, 

voluntary.  Court  will  direct  trust  fund  of,  to  be  dealt  with,  notwithstanding 
notice  not  to  do  so,  unless  proceedings  taken,  555. 

charge  not  duly  executed,  proceedings  at  Law  on  a  covenant  by  representa- 
tive of  party  entitled  under  settlement  to  benefit  of  charge,  restrained,  and 
proper  charge  directed,  555. 

voluntary  settlement,  though  fair  provision  for  wife,  &c.,  is  void  against 
subsequent  purchaser  with  notice,  556;  and  the  volunteers  have  no 
equity  against  purchase  money,  556. 

settlement  destroyed  by  fraud,  (here)  established,  556. 

bond  (here)  being  voluntary  (given  upon  a  vague  verbal  promise,  &c.,  before 
marriage')  subsequent  assignee  of  a  policy  under  a  voluntary  deed  entitled 
to  policy  moneys,  557. 

restraint  upon  anticipation :  See  Husband  and  Wife. 

marriage  settlement,  covenant  to  settle  wife's  after-acquired  property,  to  what 
it  applies,  675 ;  joint  and  several  covenant  in  a  settlement  by  husband  and 
intended  wife  if,  &c.,  "at  any  one  time  thereafter,"  become  absolutely 
entitled  to  any  real  and  personal  estate  to  bring  it  into  settlement,  and 
personal  estate  coming  to  wife  under  husband's  will,  not  within,  675. 

See  Fbaud,  &c.  ;  Seceets. 

SEWEES  :  See  Cobpoeations  Aqgee(}Atb  ;  Fishery  ;  Jurisdiction. 

SHAREHOLDERS, 

bill  by  one  shareholder  of  incorporated  company,  on  behalf,  &c.,  complaining 
of  acts  within  powers  of  the  corporation,  and  sanctioned  by  general  meet- 
ings, is  demurrable,  968. 

bill  by  one  shareholder  in  an  insolvent  joint  stock  company  sued  at  Law  by  a 
banking  firm,  one  of  the  partners  of  which  was  a  shareholder  in  the  com- 
pany, against  the  banking  firm,  and  the  shareholders  of  company  praying 
winding  up,  &c.,  is  demurrable  by  other  partners  of  banking  firm,  986. 

suit  by  individual  shareholders  in  incorporated  company,  is  not  maintainable 
where  plaintiffs  can  procure  institution  of  suit  in  name  of  corporation  989. 

See  Mining  Companies. 
SHAKES, 

transfer  of,  subject  to  approval  of  directors,  956,  974. 

forfeiture  of,  on  giving  ten  clear  days'  notice,  what  notice  required,  981. 

transferee  of,  claims  for  calls  due  by  previous  owner,  transferee  mortgagee,  981. 

sliares,  allotment  of,  to  person  applying  on  faith  of  statement,  true  to  the  letter, 
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S  HARES — continued. 

but  in  substance  a  misrepresentation,  is  ground  for  cancelling  allotment, 
991 ;  statement  as  to  property  to  be  purchased,  turning  out  untrue,  taking 
shares  on  faith  of,  action  on  calls  restrained,  though  directors  themselves 
deceived,  &c.,  992. 
shares  in  a  company,  steps  must  be  taken  to  set  aside  a  voidable  contract  to 

take  on  ground  of  misrepresentation  immediately  on  discovery,  1000. 
See  Banking  Companies  ;  Companies  ;  Specific  Peefoemancb. 

SHEET  ALMANAC  :  See  Copyeight. 

SHERIFFS :  See  Bebach  of  Injunctions  ;  Injctnctions  to  eestbain  Peoceed- 
INGS  AT  Law  ;  Intbbplbadee  ;  Rent  ;  Teoveb  ;  Winding-up  Companies. 

SHIPPING— SHIPMENTS, 

mortgagee  of  ship,  under  ss.  70,  71  of  Merchant  Shipping  Act,  is  not  owner,  389. 
semhle,  mortgagee  of  ship  taking  possession  is  entitled  to  use  her,  398. 
mortgagee  of  steamship  talcing  possession  and  using  in  speculation,  resulting 

in  loss,  bears  loss,  and  charged  value  at  time  of  taking  possession,  398. 
mortgage  of  ship  at  sea  is  valid,  412. 

on  voyage  with  tackle  and  cargo  present  and  future,  is  good 
against  judgment  creditor  of  assignor,  415. 
mortgage  of  ship  at  sea  to  plaintiff ;  bill  of  exchange  by  purchaser  of  ship 

condemned  and  sold  as  unseaworthy,  for  proceeds  of  sale ;  claim  of  lien 

upon  bill  by  captain ;  action  by  captain  on  bill,  threatened,  restrained,  1152. 
mortgagor  is  owner,  save  as  to  ship  being  security  for  debt,  389. 
if  mortgagor  of  ship  does  act  prejudicing  security,  mortgagee  may  exercise  his 

powers,  subject  to  contracts  entered  into  by  mortgagor  in  possession;  but 

such  contracts  enure  for  benefit  of  mortgagee  on  his  giving  notice — and 

mortgagees  restrained  dealing  with  ship  inconsistent  with  beneficial  cAarter- 

party  entered  into  hy  purchaser  from  mortgagor,  400. 
cliarterparty,  mortgagee  restrained  dealing  with  ship,  inconsistent  with  bene- 

cial,  390. 
owner  restrained  employing  ship  inconsistently  with  charterparty,  390 ;  or 

doing  acts  inconsistent  with,  391. 
purclmsers  of  ship,  with  notice  of  charterparty,  restrained  interfering  with 

sailing  in  pursuance  of  charterparty,  390,  574. 
parties  can  be  restrained  employing  ship  inconsistent   with   charterparty, 

391. 
parties  mutually  hound,  will  be  restrained  doing  any  act  inconsistent  with  a 

charterparty,  391. 
hanl^ers,  depositees  of  charterparty  to  secure  balance,  right  to  freight  ^here") 

as  against  a  merchant  entitled  to  part,  permitting  depositor,  entitled  to 

other  part,  to  hold  out  himself  as  entitled  to  whole,  411. 
ship,  property  of  British  subjects  mortgaged  in  Great  Britain  to  other  British 

subjects ;  attached  at  New  Orleans  by  creditors  of  mortgagors,  resident 

there — sold  by  Court  at  Louisiana — sale  subject  to  right  of  mortgagee,  393. 
mortgagees  of  English  ship  not  relieved  (here)  against  bonds  given  to  obtain 

release  of  ship,  for  amounts  to  be  recovered  in  actions  at  New  Orleans  by 

creditors  of  the  owner,  394. 
instrument  of  mvrtgwjc,  deposit  if,  takes  ship  out  of  order  and  disposition  of 

mortgagor,  and  constitutes  creditor  equitable  mortgagee  of  ship,  395. 
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SHIPPINa— SHIPMENTS— coraifmMcci. 

unfinished  ship,  lien  (here)  on,  for  moneys  advanced,  to  enable  shipbuilders  to 
complete,  395. 

agreement  in  consideration  of  advances,  to  receive,  as  plaintiffs  agent,  the 
amount  due  for  building  a  yacht,  plaintiff  entitled  to  relief  against  an  execu- 
tion, 1154. 

master  of  ship  has  no  lien  on  ship,  or  freight,  for  wages  or  expenditure  as 
master,  396  ;  but  if  master  makes  a  special  contract  ultra  vires,  and  owner 
adopts  benefit,  he  is  liable  to  the  burthens,  396. 

master  loading  without  authority,  with  a  cargo  of  his  own,  must  account  for 
profits,  397. 

bill  under  Merchant  Shipping  Act,  1854,  to  stay  actions  for  damages  occa- 
sioned by  collision  ;  plaintiff  must  aver  that  he  has  incurred  liability  in 
respect  of  some  damage,  1256. 

liability  of  owner  of  sailing  vessel  for  loss  of  life  on  collision,  under  9  &  10 
Vict.  c.  93,  and  25  &  26  Vict.  c.  63 ..  399. 

if  damage  exceeds  aggregate  of  whole  amount  for  which  owner  liable,  fund 
distributed  rateably,  399. 

where  claims  in  respect  of  loss  of  life  or  personal  injury,  settled  under  Mer- 
chant Shipping  Act,  1854  (17  &  18  Vict.  c.  104,  s.  504),  how  ship  is  esti- 
mated as  regards  owner  of  property,  401. 

owners  of  property  are  entitled  to  have  compensation  for  loss  of  life,  &c., 
marshalled,  401. 

owner  of  British  ship  only  answerable  to  extent  of  value  as  against  owners  of 
foreign  ship  and  cargo,  401. 

interest  upon  sums  payable  as  damages,  402. 

provisions  of  17  &  18  Vict.  c.  104,  s.  504,  part  9,  limiting  liability  of  owners 
of  ship  coming  into  collision  with  another  ship,  do  not  extend  to  two  foreign 
ships  of  foreign  owners  upon  high  seas,  1155. 

ss.  504  &  514  of  17  &  18  Vict.  c.  104,  limiting  liability  and  giving  Chancery 
jurisdiction,  are  applicable,  notwithstanding  adverse  claimant  has  obtained 
a  definitive  sentence  in  Admiralty  Court  condemning  ship ;  but  Court  of 
Chancery  has  no  control  over  the  ship  itself,  1156. 

value  of  ship  under  17  &  18  Vict.  c.  104,  s.  504,  what  it  will  be  taken  to  be, 
1156. 

costs  of  suit  under  s.  514  of  Merchant  Shipping  Act,  to  determine  liability  of 
plaintiff  (shipowner)  in  respect  of  losses,  &o.,  1157. 

part  owner,  ship's  husband  cannot,  as  against  other  owners,  assign  whole 
freight,  400 ;  legal  right  to  receive  the  freight  is  in  captain,  400. 

ship's  husband,  part  owners,  privately  stipulating  with  charterers/or  commis- 
sion, restrained  retaining  vessel,  409. 

ships'  husbands,  bill  to  remove  defendants  from  office  of,  on  ground  of  breach 
of  agreement,  1157. 

ship's  husband  appointed  (here)  at  suit  of  some  of  part  owners  as  against 
others  who  were  ship's  husbands  as  well  as  part  owners,  1157. 

part  owner,  although  entitled  to  account  of  past  earnings ;  ship  not  restrained 
from  sailing  till  security  given,  411,  1019. 

part  owner  of  smaller  share,  Court  will  not  restrain  sailing,  at  suit  of,  411 ; 
Court  only  interferes  when  shares  unascertained,  411,  1019. 

part  owners,  charterers,  and  managing  owners,  title  to  injunction,  412. 
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guardian  of  registered  infant  owner  of  ship  has  no  power  to  sell  or  mort- 
gage ship  on  behalf  of  infant,  422. 

agreement  between  part  owners  of  a  ship  with  regard  to  management  of  ship 
and  possession  of  certificate  of  registry,  this  Court  can  enforce,  1018. 

hill  to  restrain  trading  to  the  Levant,  contrary  to  the  provisions  of  an  agree- 
ment for  regulating  mutual  rights  in  earnings  of  certain  ships  in  the 
Italian  trade,  1346. 

hiU  of  sale  of  ship,  though  registered,  if  registration  invalid,  no  title  is  given 
to  person  registered,  402. 

person  having  no  title  compelled  to  re-transfer,  402. 

Policy  of  Ship  Eegistry  Act  (8  &  9  Vict.  c.  89)  in  disregarding  interests  not 
appearing  on  register,  inapplicable  to  sale-moneys  of  ship  sold,  and  produce 
affreight,  403. 

cestuis  que  trust  are  entitled  to  purchase-money  of  ship  sold  by  trustee,  403. 

purchaser  restrained  dealing,  &c.,  with  shares  of  ship,  being  prima  facie  ap- 
pearance of  fraud,  403. 

Ship  Registry  Act  does  not  prevent  a  lien  being  created  on  the  certificate  of 
original  registry  of  ship  deposited  by  unregistered  owner  as  a  security  for 
advances  for  the  ship,  404. 

a  party  who  without  title  gets  registered  as  owner,  can  be  restrained  from 
prosecuting  a  complaint  for  refusing  to  deliver  certificate,  404. 

hill  of  sale  of  shares  of  ship,  shewed  it  was  not  absolute  but  as  a  mortgage, 
bat  registry  absolute  as  sale — -purchaser  restrained  registering  his  bill  of 
sale,  and  decree  for  redemption,  404. 

mortgagee  of  ship  by  bill  of  sale,  omission  to  procure  an  indorsement  on 
certificate  of  registry  within  thirty  days  after  return  of  ship,  registered  owner 
then  becoming  bankrupt,  position  of  mortgagee,  414,  1180. 

sale  of  shares  in  British  ship,  a  contract  for,  not  reciting  certificate  of  shares, 
cannot  be  enforced,  405,  1152. 

unregistered  agreement  with  registered  owner,  not  enforced  against  ship  sub- 
sequently transferred  to  purchaser  with  notice,  406. 

equities  may  now  under  Merchant  Shipping  Amendment  Act,  1862,  be  en- 
forced against  owners  and  mortgagees  of  ship  without  prejudice,  &c.,  406. 

s.  65  of  17  &  18  Vict.  c.  104,  does  not  deprive  Chancery  of  jurisdiction  to 
protect  property  during  litigation,  407. 

dock  company  restrained  (here)  delivering  wine  to  party  holding  bill  of  lading, 
without  a  written  order,  407. 

shipowners  having  had  benefit  of  contract  by  master,  are  chargeable  to  the 
extent  of  the  benefit,  409. 

no  bill  sustainable  by  several  members  of  a  shipping  company  dissoluble  at 
any  moment,  to  prevent  a  vessel  being  sent  on  a  voyage,  412. 

stoppage  in  transitu.  Court  will,  in  a  proper  case,  exercise  jurisdiction  by 
stopping  in  transitu,  414. 

transitus  (here),  not  ended  by  delivery  on  board  the  ship,  413. 

vessel  unable  to  proceed  on  voyage  without  repairs,  owners  of  goods  can  restrain 
captain  selling  cargo,  terms  of  granting  relief,  415. 

consignees  of  oil,  bill  by,  against  shipowners  for  an  account  of  oil  lost,  oil 
sold,  and  actions  by. shipowner  against  consignoes  for  freight  and  average, 
restrained,  415. 
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freight,  after  assignment  and  notice  no  longer  in  order  and  disposition  of 

assignor  under  Bankruptcy  Acts,  416. 
assignee  of  particular  freight,  giving  notice,  is  entitled  to  priority  to  general 

prior  assignee  of  all  freight  not  giving  notice,  419. 
though  plaintiff  may  have  no  equitable  title  to  ship,  yet  he  may  have  title 
to  relief  in  respect  of  a  bill  of  exchange  given  by  master  for  sale  of  ship, 
419. 
lien  for  general  contribution  to  individual  loss,  by  property  thrown  over- 
board, does  not  extend  to  restrain  delivery  of  cargo,  receiving  freight,  and 
parting  with  share  of  ship,  419. 
sailing  of  ships,  on  application  hy  part  owners,  where  shares  not  ascertained. 
Admiralty  has  no  jurisdiction.  Chancery  exercises  jurisdiction  till  share 
of  party  complaining  ascertained,  &c.,  1019. 
policies  on  ships — strong  suspicion  of  fraud  on  part  of  assured — plaintiffs 

restrained  proceeding  at  Law,  1152. 
hills  of  lading ;  not  insisting  on  equitable  claim  to  shipping  documents  prior 
to  the  time  of  the  acquisition  of  legal  rights,  misleading  parties  entitled  to — 
bill  to  restrain  action  for  recovery  of  bills  of  lading,  dismissed,  408, 1152. 
See  Bn.LS  of  Exchange  ;  Bottomky  Bonds  ;  Companies  ;  Interplbadbk  ; 
Liens,  &c.  ;  Policies  ;  Paetnbbship  ;  Pbaybe  ;  Specific  Pekfoemancb. 
SINGER, 

a  singer  restrained  from  singing,  in  violation  of  the  negative  stipulation  of  the 
contract,  at  any  other  theatre  than   the  one  she  had  agreed  to  sing  at ; 
though  the  positive  stipulation  could  not  be  enforced,  206. 
SOLICITOR— ATTOENBY, 

ignorance  of  an  attorney  of  effect  of  a  fine  on  a  will  of  lands,  &c. ;  such  pro- 
fessional ignorance  and  neglect  as  to  constitute  him  (being  heir-at-law)  a 
trustee,  583. 
stipulations  of  a  bond  by  a  solicitor  as  to  acting  as  agent,  violation  of, 

restrained,  692. 
solicitor  will  be  restrained  communicating  to  a  party  suing  a  former  client ; 
matters,  &c.,  of  evidence,  which  came  to  his  knowledge  as  solicitor  to  his 
former  client,  692. 
cases  where  solicitors  of  former  client  were  not  restrained  from  acting  as 

solicitors  for  later  client,  693,  694. 
cases  where  such  solicitors  were  restrained  from  so  acting,  693,  695. 
where  clerk  to  a  solicitor  commencing  practice  for  himself,  not  restrained,  694. 
Court  refused  to  restrain  a,  solicitor  from  giving  evidence  of  confidential 
matters,  694 ;  but,  semhle.  Court  will  restrain  solicitor  discharged  from 
making  voluntary  communications  of  confidential  matters,  694. 
an  attorney  or  solicitor  discharging  himself,  &c.,  and  not  discharged  by  client, 
cajmot  become  solicitor  of  other  party  in  same  cause,  695 ;  the  same  on 
dissolution  of  partnership,  695. 
solicitor  voluntarily  changing  his  situation,  prevented  from  giving  evidence 

of  client's  secrets,  &c.,  695. 
solicitors  in  partnership  cannot  dissolve  without  their  client's  consent,  so  as 

to  turn  over  their  client  to  one  of  themselves,  695. 
practice  of  solicitors,  partners,  dividing  their  business,  considering  one  as 
agent  of  the  other,  disallowed,  695. 


1518  INDEX  TO  INJUNCTIONS  IN  EQUITY. 

SOLICITOR— ATTOENEY—corafeWed. 

dissolution  of  partnership  of  solicitors;  decree  restraining  defendant  from 
entering  house  of  business ;  injunction  suspended  pending  appeal,  on  ground 
of  irreparable  injury,  1320. 

delivery  np  of  deeds  to  executor,  not  being  obliged  to  do  so  till  paid — sufficient 
consideration  (here)  to  make  executor  liable  to  whole  demand,  695. 

the  rules  of  taxation  of  costs  as  between  solicitor  and  client  do  not  apply 
when  they  appear  in  Court  as  party  and  party  in  a  cause,  695. 

cases  where  injunction  refused  to  restrain  actions  by  solicitors  for  costs,  696. 

interim  order  granted  to  a  solicitor,  who  had  established  in  a  suit  his  client's 
claim,  to  restrain  payment,  &c.,  until  a  petition  under  Attorneys  and 
Solicitors  Act  (23  &  24  Vict.  c.  127)  could  be  served  and  heard,  696. 

where  injunction  is  granted  to  restrain  proceedings  at  Law  on  an  instrument 
obtained  in  fraud  of  fiduciary  situation,  if  the  relationship  is  that  of  attorney 
and  client.  Court  will  not  impose  terms  of  paying  the  money  into  Court, 
1229 ;  proceedings  to  enforce  payment  of  an  annuity  granted  to  wife  of 
solicitor,  by  client  under  circumstances  of  undue  influence,  restrained,  1229. 

solicitor's  hill,  opening  and  ordering  taxation  after  several  years,  &c.,  upon 
what  grounds  done,  1229. 

Court  will  restrain  solicitor  whose  bill  has  been  taxed  and  more  than  one- 
sixth  taken  off,  from  bringing  an  action,  before  costs  of  taxation  have  been 
ascertained,  1229 ;  so,  where  the  action  has  been  commenced  before  taxation, 
1229. 

omission  hy  client  to  file  a  certificate  of  taxation  of  solicitors  within  the  four 
days  prescribed  by  the  order  of  1692,  does  not  render  the  order  a  nullity, 
1230 ;  and  an  action  on  the  bill  after  taxation  was  held  to  be  a  contempt, 
1230. 

See  AccorrNT ;  Bills  of  Bxchanse  ;  Fraud  ;  Interpleader  ;  Lien  ;  Notice  ; 
Winding-up  Companies. 
SONG :  See  Copyright. 

SOVEREIGN— SOVEREIGN  PEBEOGATIVES, 

coining  and  issue  of  notes,  the  right  to  regulate,  is  part  of  the  sovereign  pre- 
rogative, 710. 

foreign  sovereign's  prerogative  right  of  issuing  coin  or  paper  money.  Court 
will  protect,  710 ;  and  the  property  to  which  he  is  entitled  as  sovereign  and 
tMt  of  his  subjects  represented  hy  him,  710. 

royal  arms  of  foreign  sovereign,  the  use  of,  not  restrained,  711. 

acts  of  power  exercised  hy  governments  in  matters  of  state  arising  ozct  of  war, 
Courts  of  Law  cannot  take  cognizance  of,  711. 

jura  regalia;  promissory  notes  or  securities,  711. 

transactions  of  independent  sovereign  states  between  each  other  are  governed 
by  other  laws  than  those  municipal  Courts  administer,  712. 

See  Jurisdiction. 

SPECIAL  INJUNCTION,  defined,  1. 
SPECIAL  TRIBUNALS :  See  Compensation. 
SPECIFIC  PERFORMANCE, 

charterparty,  specific  performance  affirmatively,  not  enforced,  391. 

contract  for  sale  of  shares  in  British  vessel  not  reciting  certificate  of  registry, 
405,  1152. 
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agency,  contract  for  an,  by  auctioneers  to  deposit  collection  of  books,  &c., 
for  sale,  no  specific  performance  of,  423. 

agent,  this  Court  cannot  compel  an,  to  fulfil  his  duties,  990  ;  bill  to  restrain 
dismissal  of  plaintiff  appointed  agent  of  a  limited  company,  990. 

agency,  agreement  as  to,  not  enforceable,  990. 

employ  a  person  as  Iroher,  no  specific  performance  of  agreement  by  company 
to,  974. 

contract  hy  piecemeal,  not  enforced — ^use  of  dock  to  complete  a  vessel,  423. 

specific  performance  on  hasis  of  unsigned  memorandum,  an  indefinite  agree- 
m.ent  for  user  of  private  communication  with  a  railway  on  reasonable 
terms — where  actual  user,  458. 

execution  of  railway  works,  the  consideration  of  a  contract,  no  specific  per- 
formance, 781. 

mandatory  injunction  to  compel  specific  performance  of  a  contract,  against  a 
railway  company — the  company  cannot  set  up  public  inconvenience,  817. 

crossings,  specific  performance  of  contract  by  railway  company  to  make,  re- 
fused, time  being  made  of  the  essence  of  contract,  818. 

grant  of  lease,  where  sought,  there  must  be  clear  evidence  of  an  agreement 
sufficiently  certain  in  terms,  879. 

no  specific  performance  of  agreement  to  grant  a  lease,  where,  had  one  been 
executed,  lessor  would  have  had  right  to  determine  it  for  breach  of 
covenant,  1086. 

bill  for  specific  performance  of  parol  agreement  for  lease — insolvency  of 
plaintiff,  and  breaches  of  agreement,  1088. 

lessee  not  bound  (here)  to  take  legal  proceedings  to  oblige  lessor  to  give  his 
license  to  assign  the  lease,  1115. 

sliares  in  company,  bill  for  specific  performance  of  delivery  of  sealed  certifi- 
cates in  respect  of  shares,  part  of  purchase-money  of  lease  of  company's 
mine,  984. 

judgment  in  ejectment,  ex  parte  injunction  to  stay  ejectment  improperly 
issued,  but  without  misrepresentation,  dissolved,  but  Court  no  power  to 
order  plaintiffs  to  give,  1088. 

in  specific  performance,  it  is  not  course  of  Court  to  permit  action  at  Law 
on  same  subject-matter,  1118 ;  plaintiff  coming  into  Equity  for  its  aid  is 
bound  to  put  under  control  of  Court  his  legal  rights,  1118. 
after  decree  for  specific  performance  against  defendant,  plaintiff  cannot  bring 

action  for  damages,  1118.  • 

See  Acts  op  Parliament  ;  Acquiescence,  &o.  ;  Bankbuptct  ;  Contbaots  ; 
Covenants  ;  Ejectment  ;  Lease  ;  Light  ;  Moetgages  ;  Principal  and 
Agent  ;  Publishing,  &c.  ;  Railway  Companies  ;  Secrets  ;  Shipping, 
&c. ;  Vendor  AND  Purchaser;  Wall,  Partt;  Winding-up  Companies. 

SPOETING  IN  A.  ROYAL  FOREST :  See  Trespass. 

STAKEHOLDERS, 

insurance  companies  acting  as — not  liable  to  interest,  362. 

stakeholder  (here  an  auctioneer)  seeking  to  retain  part  of  stake,  cannot  obtain 

an  injunction  upon  the  principle  of  interpleader,  649. 
See  Interpleader. 

STATISTICAL  RETURNS,  301. 
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STATUTE, 

a  statute  made  to  prevent  fraud  and  oppression,  will  not  be  made  an  instru- 
ment of  fraud,  1206. 

STATUTOEY  PROHIBITION, 

it  is  not  imperative  on  Court  to  enforce  a,  862. 

STAYING    PROCEEDINGS    IN   OTHER   COURTS :    See   Injunction   to 

EBSTBAIN  PeOCEEDINGB,  &C. 

STOCK— CONSOLS, 

transfer  and  receipt  of  dividends  pending  suit,  restrained  upon  transfer  of 

stock  without  consideration,  by  am  old  woman,  alleged,  &c.,  359. 
transfer  of  stoch  to  wrong  person  by  mistake,  3.59. 
distringas  under  s.  5  of  5  &  6  Vict.  c.  5,  obtaining  an  injunction  afterwards 

under  4th  section,  360. 
transfer  of  stoch  standing  in  name  of  a  steward,  360. 

testator,  or  in  defendant's   name  be- 
longing to  testator,  360. 
widow,  administratrix,  ordered  to  pay  two-thirds  of  bank  stock  of  intestate 

into  Court,  360. 
transfer  of  stock  into  names  oi  ferae  covert  (administratrix)  and  her  husband, 
injunction  to  restrain,  on  ground  of  insolvency  and  their  residing  abroad, 
1296. 

STOCK  EXCHANGE  :  See  Gamino  Tbansactions,  &c. 
STONE, 

used  for  mending  roads,  and  quarried  from  surface,  (here)  mines  and 
minerals,  39. 

STONE  QUARRIES :  See  Quaeey  ;  Custom. 

STOPPAGE  IN  TRANSITU, 

enforcing  a  right  of,  is  a  proper  subject  for  a  bill  in  Equity,  570. 
the  transitus  of  goods  is  not  ended  by  delivery  on  board,  572. 
stoppage  in  transitu  only  extends  to  the  good.s  and  net  produce  of  sale,  572. 
in  deciding  upon  consignor's  right  of  stoppage  in  transitu,  the  question  is, 
whether  the  goods  are  at  home,  actually  or  constructively,  in  the  possession 
of  vendee,  573. 
cases  where  no  right  of,  570, 571. 
cases  where  the  right  subsisted,  572,  573. 
See  Shipping,  &o. 
STRANGER, 

no  equity  to  restrain,  from  distraining  on  tenant,  3. 
STREAM, 

prescriptive  right  to  foul,  must  not  be  considerably  enlarged,  20. 

right  to  fouling  lost  (here),  20. 

mere  non-user  for  less  than  twentj'  years  of  easement  to  discharge  foul  water 

into,  not  proof  of  abandonment,  21. 
riparian  owner  has  right  to  complain  of  obstruction   to,   irrespective  of 
damage,  21. 

SUBSTITUTED  SERVICE  :  See  Service  op  Bill. 
SUnOESTlO  FALSI:  See  Fraud,  iVrc. 
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does  not  put  an  end  to  an  injunction,  1298. 
SUPPORT, 

right  of,  is  incident  to  grant  or  demise,  32  ;  cannot  be  taken  away  except  by 

clear  indication,  32. 
right  of  support  of  land  immediately  round  a  house,  is  the  ordinary  right  of 

enjoyment  of  property,  454. 
landowner  has  a  right,  independently  of  prescription,  to  lateral  support  of 
neighbour's  land,  456 ;  though  conveyance  be  compulsory,  the  right  to 
support  passes;,  793 ;  right  to  support  to  uphold  a  bridge  not  within  twenty 
yards  afforded  by  an  Act,  794;  owner  of  house  conveying  upper  storey — 
damage  to  wall  underneath,  796  ;  grant  of  a  meadow  for  grazing,  retaining 
minerals,  and  the  adjacent  lands,  796 ;  grant  for  building  purposes,  797  ; 
bog  or  bed  of  sand  traversed  by  dividing  line  of  railway,  797. 
See  CnsTOM ;  Easements  ;  Mines. 
SUPPEESSIO  FALSI :  -See  Fraud,  &c. 
SURETY, 

sureties  are  relievable  against  penalties  of  bonds,  384. 

surety  in  a  bond  and  covenant  to  a  mortgagee  relieved  in  an  action  against 

him  by  the  original  grantor  (in  the  name  of  the  mortgagee)  of  the  estate, 

who  had  obtained  the  conveyance  to  the  mortgagor  to  be  set  aside  for 

fraud,  except  as  to  the  mortgage,  1106. 

if  doubtful  whether  an  agreement  for  giving  time  was  made  to  one  surety, 

proceedings  against  co-surety  restrained,  1144. 
if  a  creditor  in  any  way  alters  the  position  of  the  surety  with  reference  to 

his  remedies  against  the  principal  debtor,  this  Court  interferes,  1225. 
if  a  creditor  give  time  to  a  debtor  without  notice  to  the  surety,  the  surety  is 
released,  1219,  1220,  1226 ;  but  the  rights  against  the  principal  debtor 
may  be  suspended  for  ever,  and  yet  those  against  the  surety  preserved,  1219 ; 
deed  under  s.  192  of  Bankruptcy  Act,  1861,  executed  by  debtor,  con- 
taining a  release  by  creditors,  with  a  proviso  reserving  rights  against  other 
persons,  on  bill  by  surety  in  a  joint  and  several  covenant  in  a  mortgage 
deed  to  restrain  an  action — remedy  of  creditor  against  surety  not  barred, 
1220 ;  if  the  transactions  which  vary  the  position  of  the  surety  are  known 
to  the  surety,  he  will  not  be  discharged,  1223. 
partnership,  agreement  without  consent  of  surety  for  continuance  of,  beyond 

time  limited — surety  discharged,  1223. 
surety  in  a  replevin  bond,  agreement  to  refer,  and  reference  between  landlord 

and  tenant,  without  concurrence  of,  1220. 
creditor  appropriating  tlie  subject-matter  of  a  security  to  any  other  purpose 

releases  a  surety  with  knowledge  that  the  debt  was  so  secured,  1221. 
surety  contracting  to  become  so,  ore  understanding  he  is  to  be  a  co-surety,  is 

released  in  Equity  if  intended  co-surety  does  not  execute,  1221. 
release  of  one  of  two  joint  and  several  sureties  is  a  discharge  of  the  others, 

and  so  of  joint  obligoi-s,  1221,  1222. 
a  transaction  which  would  otherwise  operate  as  a  release  of  a  surety  will  not 

have  that  effect,  if  the  remedy  against  the  surety  is  reserved,  1224. 
action  against  surety  not  restrained  on  interlocutory  motion,  where  sufficient 
probability  not  shewn,  that  a  case  would  be  proved  to  entitle  surety  to 
protection,  1223. 

5  E 
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surety  in  a  bond  by  a  baker  conditioned  to  be  void  if  baker  and  surety  should 
make  good  amounts  due  to  obligees  (corn-factors)  supplying  flour  to  baker 
for  government  contract  of  quality  specified — factors  not  supplying  such 
flour — action  by  obligees  against  surety  restrained,  1225. 
See  Bills  of  Exchang^j  Bonds  ;  Mortqaqes,  &c.  ;  Principal  and  Subett  ; 
Set-off. 
SURGEON  :  See  Promissory  Notes. 

SUUVBYORS, 

action  by,  against  railway  company  for  a  balance,  (here)  not  restrained  where 
company  sought  discovery  as  to  documents  ;  on  ground  of  delay  (more  than 
a  year)  in  applying  for  the  injunction,  1189. 


T. 

TABLES,  CALCULATED :  See  Copteight. 

TAXATION  OP  COSTS :  See  Solicitor,  &c. 

TEA  WARRANTS  :  See  Bills  op  Sale,  &c. 

TENANT  :  See  Interpleader. 

THAMES  CONSERVANCY  ACT,  1857  (20  &  21  Vict.  c.  147)  :  See  Piees. 

THAMES  EMBANKMENT  ACT,  1862 :  See  Easements. 

TIMBER :  See  Custom  ;  Magistrates. 

TIME, 

a  suit  in  a  Court  of  Equity  prevents  running,  and  this  Court  will  not  permit 
a  suitor  to  be  evicted  at  Law  who  has  filed  his  bill  within  the  limits 
allowed,  1025. 
TIN-BOUNDERS :  See  Mines. 
TITLE, 

party  claiming  title,  hut  privy  to  another  dealing  vrith  property  as  his  own, 
not  permitted  to  assert  his  own  title  against  one  created  by  that  other,  547. 
where  title  insufficiently  shewn,  and  no  act  of  ownership  proved,  no  injunc- 
tion, 1041. 
objection  to  title  :  See  Vendor  and  Purchaser. 
covenant  as  to,  where  notice  of  an  easement,  1195. 
title,  hill  to  quiet,  where  land  laid  out  in  town  lots  and  othenvise  divided 

among  many  occupants,  1196. 
See  Bills  op  Sale. 

TOWNS  IMPROVEMENT  ACT,  1847, 

does  not  authorize  the  committal  of  a  nuisance  by  drainage  of  towns  into  the 
sea  and  public  rivers,  100. 

TRADE,  RESTRAINT  OP :  Sec  Restraint  op  Trade. 

TRADE,  CARRYING  ON,  THE  STOPPING  OF  :  See  Interlocutory  Injunc- 
tions ;  Nuisance. 

TRADE  MARKS, 

the  jurisdiction  of  this  Court  to  restrain  infringement  of  trade  mark  is  in  aid 
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of  a  Common  Law  right  of  action,  329 ;  and  is  only  ancillary  to  the  legal 
right,  330. 

the  Court  in  exercising  the  jurisdiction  of  restraining  infringement  of  trade 
marks,  is  exercising  jurisdiction  over  legal  rights,  and,  except  in  a  very 
strong  case,  as  a  general  rule,  puts  the  party  upon  asserting  his  right  at 
Law,  330. 

general  rule  hy  which  exclusive  right  to  trade  marks  is  ohtained,  348. 

elements  of  right  to  property  in  a  trade  mark,  349. 

what  entitles  to  an  injunction,  349. 

no  exclusive  ownership  of  symbols  constituting  a  trade  marh  apart  from  their 
use,  hut  the  exclusive  right  to  use  the  marh  is  property,  and  the  jurisdiction 
of  the  Court  is  founded  on  such  property,  not  upon  the  fraud  against  the 
puhlic,  311. 

no  man  has  the  right  to  sell  his  own  goods  as  the  goods  of  another,  or  to 
adopt  symbols  to  which  he  has  no  exclusive  right,  and  thereby  to  personate 
another,  to  mislead  the  public,  331. 

the  right  to  protection  does  not  depend  on  any  exclusive  right  to  a  particular 
name  or  form  of  words,  but  to  be  protected  against  fraud,  332. 

Equity  protects  trade  marks  on  the  ground  that  a  party  will  not  be  allowed 
to  sell  his  own  goods  as  the  goods  of  another ;  nor  will  he  be  allowed  to  use 
indicia  hy  which  he  may  pass  off  his  own  goods  as  the  manufacture  of 
another,  but  if  plaintiff  appears  to  have  been  guilty  of  misrepresentation 
to  public,  no  injunction  in  first  instance  until  legal  right  established,  332. 

scienter,  although  not  proved,  injunction  granted,  but  no  account,  340. 

no  protection  for  trade  mark  unless  applied  by  defendant  to  same  hind  of 
goods,  and  may  be  and  is  mistaken  for  plaintiff's,  and  prejudicial  to  plain- 
tiff, 312. 

any  one  may  manufacture  articles  which  have  become  known  by  a  name,  and 
use  that  name,  but  not  so  as  to  mislead,  348. 

trade  marh  containing  material  misrepresentation  not  protected,  312. 

if  a  name  upon  a  commodity  passes  current  as  a  representation  that  the 
article  was  manufactured  by  a  particular  person.  Court  wUl  not  transfer 
it  to  another,  without  addition,  but  a  purchaser  of  the  business  may  repre- 
sent himself  as  successor  and  use  the  name,  and  if  name  is  used  after  death 
of  manufacturer,  \i  becomes  in  time  a  trade  mark  or  sign  of  quality,  and 
will  be  protected — such  a  marh  is  property  of  a  partnership  and  may  be 
sold  with  the  assets  of  the  partnership,  312. 

a  corpioration  trade  marh  granted  by  the  Cutlers'  Company  is  assignable — but 
whether  so  or  'oat,  assignor  is  estopped  disputing  validity  of  agreement,  315. 

trade  mark,  a  term  of  art  is  not  protected  as  a,  343 ;  a  trade  secret  and 
article  sold  after  employer's  death  under  old  name,  346 ;  a  name,  the 
patronymic  of  another  family,  347  (unless  connected  with  trade),  347  ; 
names  having  a  definite  and  established  meaning,  &c.,  349. 

trade  marks,  instances  where  —  labels,  323 — 325;  colourable  imitations  on 
boxes  restrained,  339;  system  of  numbers,  341  ;  name  of  a  manufacturer, 
341 ;  a  crest,  342. 

following  words  and  letters  held  trade  marks,  "  Anatolia,"  313  ;  "  Excelsior," 
316;'''L.  L.,"317. 

following  words  held  not  trade  mark—"  Prize  medal,"  318. 

5  E  2 
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there  can  be  no  monopoly  in  the  words  "  Home,"  "  Colonial,"  333  ;  nor  of 
any  general  term  descriptive  of  locality  with  which  the  business  is  con- 
nected, 971. 

false  brand,  a  wharfinger  with  notice  that  wine  with,  is  deposited  at  his 
dock,  and  of  intention  to  apply  for  injunction,  is  justified  in  Equity  in 
refusing  to  deliver  the  wine  to  holder  of  dock  warrants,  336. 

instances  of  colourable  imitation  of  trade  marks — tallies  with  anchor  and 
crown,  314 ;  sentences,  343,  346,  348. 

instance  where  imitation  of  trade  mark  not  restrained,  stamp  on  cards,  334. 

essential  qualities,  same  of,  to  constitute  property  in  trade  mark  are  probably 
— mark  not  copied,  no  false  representation,  and  article  vendible,  313. 

infringement  of  a  trade  mark,  though  in  ignorance  of  the  right  of  another 
party,  tvill  be  restrained,  but  no  account  or  compensation,  314. 

negotiations  previous  to  a  suit  (save  bad  faith)  not  regarded,  unless  a  release 
or  binding  agreement,  314. 

it  is  not  necessary  to  shew  buyer  is  deceived,  if  the  goods  are  supplied  to  be 
sold  again,  314  ;  it  is  not  necessary  to  shew  any  person  deceived,  if  re- 
semblance likely  to  cause  one  mark  to  be  taken  for  the  other,  315. 

proof  of  actual  deception  is  not  necessary,  but  Court  must  be  satisfied  re- 
semblance likely  to  mislead,  320. 

no  injunction  where  defendant  not  shewn  to  have  had  an  intention  to  mislead, 
nor  to  have  in  fact  misled,  the  public ;  but  if  the  public  be  misled,  though 
unintentionally,  the  Court  will  grant  injunction,  324 ;  in  colourable  imita- 
tions of  trade  marks  Court  considers  whether  the  public  would  probably  be 
deceived,  not  manufacturers,  326. 

if,  withmt  intention  to  defraud,  a  person  uses  u,  trade  mark  of  firm  which 
has  for  a  considerable  time  carried  on  trade  using  the  mark.  Court 
restrains,  335. 

where  a  trade  mark  contained  statements  which,  though  true  as  regarded 
original  adopter,  were  calculated  to  deceive  the  public  ichen  used  by 
assignee,  assignee  not  entitled  to  protection,  336. 

an  advertisement  of  trade  mark  stating  that  which  is  untrue,  not  entitled  to 
protection,  337. 

slight  ditferences  will  not  piotect  from  injunction,  349. 

simulations  calculated  to  deceive  unwary,  &c.,  restrained,  339. 

resemblance  must  be  such  as  likely  to  mislead  ordinary  persons,  &c.,  341. 

actual  physical  resemblance  not  the  sole  question,  341. 

general  resemblance,  where  no  injunction,  343. 

trade  mark  cannot  be  used  so  as  it  may  mislead,  &c.,  346. 

there  must  be  no  false  representation  article  same  as  plaintiff's,  347. 

the  introduction  into  market  of  an  article  new  as  an  article  of  commerce 
though  previously  known,  and  the  acquiring  a  reputation  therefrom  by  a 
name  not  merely  descriptive,  entitle  the  name  to  be  protected — and  this 
though  the  peculiarity  of  the  name  has  been  in  use  as  applied  to  a  diffei-ent 
kind  of  goods,  316. 

although  B,  person  may  have  abandoned  right  to  exclusive  use  of  a  term,  he 
is  entitled  to  restrain  a  person  selling  a  similar  article  as  the  "  original " 
one,  316. 

not  necessary  -i,  specific  trade  mark  should  be  infringed,  sufficient  if  Court 
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satisfied  of  a  fraudulent  intention  of  palming  off  goods  as  plaintifPs,  but 
in  such  a  case  it  is  essential,  imitation  necessarily  calculated  to  deceive,  318. 

it  is  not  necessary  whole  of  trade  ma/rh  should  he  imitated,  318 ;  where  Court 
of  opinion  mark  is  likely  to  deceive,  no  evidence  required  of  actual  decep- 
tion, 318. 

it  is  not  necessary  to  prove  fraud  to  entitle  to  an  injunction  against  using  a 
trade  mark,  or  that  defendant's  credit  is  injured,  but  it  is  so,  to  entitle  to 
an  account,  320. 

no  injunction  to  restrain  issue  of  goods  hearing  labels  containing  false  repre- 
sentation, if  such,  representation  ia  not  infringement  of  any  right,  318  ;  no 
special  property  in  nature  of  a  trade  mark  in  words  "prize  medal''  in 
persons  to  whom  prize  medals  awarded,  ipsofoMo  of  the  award,  318. 

Court  restrains  use  of  an  (Mrhitrary  name  applied  to  a  particular  class  of 
goods,  where  the  sale  of  that  class  is  open  to  all  the  world,  but  not  where 
the  class  of  goods  is  a  patented  article,  318. 

if  a  decree  directs  defendant  to  account  for  goods  sold  with  particular  stamp, 
defendant  is  compelled  to  disclose  names  of  persons  to  whom  he  sold  such 
goods,  if  unable,  then  to  disclose  to  whom  he  sold  goods  which  he  will  not 
swear  were  unstamped,  320. 

damage  must  he  proved.  Court  will  not  assume  plaintiff  would  have  sold  all 
defendant  sold  marked,  340. 

there  must  he  hetween  the  genuine  and  fictitious  marks  such  general  similarity, 
&c.,  as  to  have  a  direct  tendency  of  misleading  buyers  who  exercise  the 
usual  amount  of  prudence  and  caution,  and  there  must  also  be  such  a  dis- 
tinctive individuality  in  the  mark,  as  to  procure  to  the  counterfeiter  the 
benefit  of  the  deception  resulting  from  the  general  resemblance  between 
the  genuine  and  counterfeit  labels,  or  trade  marks,  320. 

if  strong  resemblance  in  matter,  colour,  and  arrangement.  Court  presumes  it  is 
intentional,  and  to  mislead,  328. 

the  Court  considers  whether  differences  are  natural,  from  necessity,  or  colour- 
able and  intended  to  deceive,  328. 

answer  uncontradicted,  setting  up  a  custom  of  manufacturers  to  affix  trade 
marks  as  directed  by  the  merchant,  and  that  plaintiffs,  a  foreign  company, 
had  ordered  goods  to  be  manufactured  in  England  with  their  own  trade 
mark  as  manufactured  in  plaintifPs  country,  course  of  Court  upon,  321. 

manufacturer  of  an  article  with  a  trade  mark  at  the  order  of  another,  hear- 
ing of  a  party  entitled  to  it,  can  be  enjoined,  and  must  pay  costs,  322. 

goodwill,  no  distinction  between  sale  of  business,  &c.,  by  trader  or  his  assignees 
in  bankruptcy,  345. 

you  are  not  entitled  when  you  have  sold  the  goodwill  of  a  business,  to  repre- 
sent that  you  are  continuing  the  identical  business,  323 ;  hut  you  may  set  up 
a  similar  business,  323. 

seller  ("  J.  D.")  of  goodwill,  &c.,  of  share  of  partnership  styled  "J.  D.  &  Co." 
restrained  carrying  on  business  in  the  neighbourhood  under  style  of  "  J.  D. 
&  Co.,"  322. 

there  is  property  in  a  trade  mark,  semble,  337 ;  sed  contra,  324. 

alien  ami  is  entitled  to  restrain  imitation  of  trade  mark  of  goods  manu- 
factured in  his  own  country,  and  though  his  goods  not  imported  here ; 
semble,  if  he  were  an  alien  enemy  he  would  also  be  entitled,  325 . 
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an  alien  is  protected  in  the  United  States  in  the  use  of  a  trade  mark,  349. 

there  is  no  copyright  in  a  trade  mark,  326. 

a  person  knowingly  printing  labels  in  imitation  of  a  trade  mark,  and  selling 
them  to  any  one,  is  a  party  to  a  fraud,  and  will  be  restrained,  326. 

the  Court  will  restrain  imitation  of  label  appearing  to  designate  goods  manu- 
factwed  by  plaintiffs,  the  representatives  of  patentees  of  am.  expired  patent, 
and  this  though  the  plaintiffs'  labels  were  not  strictly  true  in  using  the 
word  "  patented  ;"  but  defendant  entitled  to  represent  his  article  as  manw- 
factured  according  to  the  patent,  327. 

imitation  of  blacking  label  restrained,  though  difference  appeared  on  careful 
reading,  333. 

where  an  article  not  patented  was  represented  as  such,  and  four  months 
allowed  to  pass  without  taking  steps,  an  interlocutory  injunction  refused, 
but  liberty  to  bring  action,  and  if  legal  right  proved,  an  injunction  would  be 
granted,  328. 

the  word  "  patent "  as  a  word  of  art,  &c.,  not  such  a  misrepresentation  as 
to  deprive  of  right  of  protection  of  trade  mark,  345. 

use  of  a  trade  mark  "  J.  B.  &  Sons,"  by  one  of  a  firm  (N.  &  W.  E.)  re- 
strained— held  a  contempt,  327. 

where  decree  for  perpetual  injunction  made  restraining  improper  use  of 
trade  name — hearing  of  appeal  advanced — on  ground  irreparable  injury 
might  result,  1320. 

a  person  selling  an  article  in  his  own  name,  not  restrained  by  a  person  who 
has  used  same  name,  unless  fraud,  328. 

the  assumption  by  one  company  of  a  similar  name  of  another,  but  without 
probahility  of  doing  injury,  not  sufficient  for  an  injunction,  330. 

sale  of  pills  in  imitative  boxes  as  "  H.  H.'s  Pills,"  restrained  by  prior  seller 
of  pills  as  "  H.'s  Pills,"  329. 

no  injunction  to  restrain  sale  of  quack  medicine,  as  that  of  an  eminent  phy- 
sician, as  the  Court  has  no  jurisdiction  to  restrain  a  libel,  330. 

defendant  selling  a  similar  medicine  to  plaintiff^ s — lahelled  with  plaintiff's 
name  and  certificates  of  plaintiff's  medicine — so  as  colourably  to  appropriate 
them  to  his  own,  restrained,  331. 

where  plaintiff  had  used  a  considerahle  degree  of  misrepresentation  in  state- 
ments to  the  public,  injunction  refused  until  title  established,  331,  332 ; 
as  to  tea,  333. 

running  an  omnibus  with  words,  &c.,  forming  a  colourable  imitation  of 
words,  &o.,  on  plaintiff's  omnibus,  restrained,  333. 

shop-front,  representations  on,  to  induce  public  to  believe  owner  connected 
with  a  firm,  &c.,  restrained,  339. 

where  evidence  of  right  to  a  mark  as  a  trade  mark  was  very  unsatisfactory, 
yet  defendants  having  made  so  complete  a  copy,  must  be  taken  to  have 
intended  to  gain  an  advantage  to  which  they  were  not  entitled,  334. 

partnership,  upon  dissolution  of,  each  partner  may  carry  on  business  in  name 
of  old  firm,  334. 

use  of  trade  mark  by  new  partners  or  successors  of  original  adopters,  not  a 
fraud  on  public,  338. 

inscription  amounting  to  representation  of  succeeding  to  business  of  a  late 
firm,  enjoined  at  suit  of  one  of  the  late  firm,  344. 
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where  goods  derive  increased  value  from  personal  shill,  &c.,  of  adopter,  he 

cannot  give  to  others  the  right  to  affix  his  mark,  &c.,  upon  their  goods, 

338. 
laches  (here)  two  years,  disentitled  to  relief,  342. 

costs,  carrying  suit  to  hearing  where  defendant  agreed  to  pay  costs,  &c.,  343. 
where  infringement  avoided  by  sailing  near  the  wind,  348. 
defendant  guilty  of  the  fraud,  though  successful  in  another  point,  ordered  to 

pay  whole  costs,  348. 
fraudident  imitation  of  a  publication  not  clearly  made  out,  course  of  Court, 

345. 
no  relief  where  systematic,  &c.,  delivery  of  short  weight,  346. 
See  Business  ;  Copyeight  ;  Costs  ;  Discovekt. 

TRADE  PERSONAL  CHATTELS :  See  Exeoutioks. 

TRANSFER, 

of  personal  property  is  regulated  by  domicil,  disregard  of  such  law  is  an 
infraction  of  the  comity  of  nations,  and  Chancery  decrees  restitution,  394 ; 
but  creditor  pursuing  chattel  to  a  foreign  country  where  he  knows  rights 
of  third  parties  will  be  disregarded,  not  relieved,  394. 

TRANSLATIONS :  See  Copyright. 

TREES, 

standing  on  waste,  &c.  :  See  Tbbspass. 

TRESPASS, 

in  cases  of,  under  colour  of  title,  where  mischief  is  irreparable,  the  Court 

grants  an  injunction,  so  in  all  cases  of  trespass  in  which  damages  would 

be  inadequate  or  uncertain,  and  complete  justice   can  only  be  done  by 

protecting  the  right  in  specie,  908. 
trespass  in  the  nature  of  waste,  relief  against,  has  superseded  injunctions  to 

quiet  possession,  7. 
enjoined,  where  in-eparable  damage,  7. 

the  Court  enjoins  trespass  where  irreparable  mischief  is  the  consequence,  465. 
so  where  there  is  destruction  of  the  inheritance,  46. 
Court  will  by  mandatory  injunction  restrain  trespass  the  continuance  of  which 

would  inflict  irreparable  damage  uiJon  persons  in  possession,  468. 
damage  which  it  is  impossible  to  measure  is  deemed  irreparable,  468. 
Court  enjoins  trespass  continuing  so  long  as  to  become  a  nuisance,  468. 
trespass  when  restrained,  468,  469  ;  when  not,  1050. 
the  Court  does  not  interfere  against  trivial  trespasses,  464. 
action  of  trespass  against  a  canal  company  by  a  party  for  deviating  from  the 

line,  not  restrained,  because  he  had  lain  by  and  rested  on  his  legal  rights, 

464. 
trees  standing  on  part  of  waste  of  manor  and  on  land  (a  lane)  alleged  to  be 

extremely  ornamental  to  mansion-house  and  park,  cutting  down,  restrained 

465. 
obstruction  (barrier  or  fence).  Court  will  restrain  company  from  placing,  468. 

and  this  is  one  of  the  exceptional  cases  in  which  trespass  by  a  stranger  is 

restrained,  468. 
sporting  in  a  royal  forest  restrained  (liere),  468. 
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mine,  owner  of,  seeking  relief  against  trespass  is,  upon  making  out  prima 

facie  case,  entitled  to  inspection,  463. 
pauper,  damages  at  Law  against  a,  are  not  an  adequate  remedy  for  trespass, 

and  he  will  be  restrained,  463. 
cutting  turf,  injunction  to  restrain,  refused,  case  not  being  one  of  sudden  and 

irreparable  injury,  464. 
admission  of  facts  in  putting  plaintiff  to  his  action  on  a  bill  to  restrain 

continuance  of  trespass,  what  Court  will  not  require,  464. 
See  OoLOKY,  Waste  Lands  in  ;  Guaedians  op  Poob  ;  Rbceiveb  ;  Set-off  ; 

Trovbe  ;  Wall,  Boundabt. 
TROVER, 

action  of,  against  sheriff  for  ejectment  under  a  writ  of  assistance  issued  in 

pursuance  of  order  of  Court  of  Chancery,  restrained,  although  damages  for 

a  trespass  also  brought,  1164. 
action  of  trover  by  agent  against  principal  for  horses  purchased  by  agent  for 

principal,  such  action  will  not  be  restrained  (here)  in  a  suit  setting  up 

agency  of  defendant,  on  ground  that  the  Court  ought  to  ascertain  facts  or 

direct  an  issue,  1168,  1208. 

TRUST  DEEDS, 

creditors' :  See  Acquiescence,  &c.  ;  Laches. 

TRUSTS— TRUSTEES, 

a  party  who  has  acquired  the  outward  insignia  of  ownership  hy  virtue  of  a 
trvst  will  be  restrained  taking  advantage  thereof,  597. 

trustee  not  permitted  to  use  powers  trust  confers  on  him  at  Laio  except  for 
his  trust,  599. 

trustee  is  not  answerable  for  an  innocent  mistake,  603. 

Equity  restrains  trustee  of  land  from  parting  with  land  and  removing  a 
trust  fund  beyond  reach  of  Court,  603. 

where  a  general  trust  of  a  public  nature  is  created,  a  majority  of  the  trustees 
has  power  of  binding  minority,  766. 

cestui  que  trust  compelled  to  resort  to  foreign  country  for  enforcing  rights 
against  trustee  refusing  to  do  his  duty,  notice  of  proceedings,  costs,  1017. 

a  private  debt  due  from  a  trustee  cannot  be  set  off  against  a  debt  owing  to  a 
trustee  in  his  character  of  trustee,  1171. 

the  case  of  a  trust,  or  restriction  for  the  preservation  of  ornamental  timber, 
is  one  which  the  Court  will  endeavour  to  execute  or  enforce,  142. 

Court  will  execute  trust  of  money  for  taste  or  ornament,  semble,  142. 

trustees  contracting  to  sell  without  proper  care,  or  inconsistent  with  trust,  re- 
strained, 548. 

trustees  of  chapel  of  Particular  Baptists,  improper  appointment  of  new,  set 
aside,  597. 

trustee,  sale  by  person  supposed  to  be,  sustained  (here),  1083 :  See  Eject- 
ment. 

trustee,  contract  for  sale  by,  maintained  (here),  598. 

sale  by,  of  copyholds  purchased  without  a  power,  599. 

(here  of  moiety  of  Jamaica  plantations,  &o.),  lien  on  produce  of,  600. 

assistant  or  journeyman  surreptitiously  copying  recipes,  599. 

trustee  of  bill  of  exchange,  indorsee  of  (here)  for  plaintiff  (indorser),  599. 
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trustees  of  goods,  &c.,  of  wife,  for  husband  and  wife,  no  relief  (here),  601. 

trustee,  infant  conveying,  601. 

trustee  may  be  restrained  (here)  from  submitting  a  question  to  arbitration, 
604. 

party  in  fiduciary  position,  ejectment  for  land  purchased  by,  restrained,  604. 

so  upon  ejectment  by  owner  of  land  in  such  position,  60i. 

voluntary  trust  deed  in  favour  of  creditors.  Court  will  not  enforce  against 
debtors,  and  they  may  vary  trusts,  600. 

trusts  upon  assignment  of  a  debt,  Master  and  Court  of  K.'s  B.  refusing  to 
try  the  equitable  right,  bill  to  restrain  proceedings  on  allocatur,  602. 

habere,  injunction  to  restrain  executing,  assignee  with  judgment  in  ejectment, 
trustee  for  plaintiff,  602. 

deeds  of  trust  for  sale,  clauses  in,  where  Court  will  not  act  upon  some  of,  603. 
Court  will  not  restrain  trustee  of,  from  completing  on 
ground  of  title  not  being  good,  603. 

money  deposited  as  security  against  a  disputed  claim,  on  trust  for  claimant,  if 
he  should  diligently  prosecute,  &c.,  an  action,  1176. 

cestui  que  trust  restrained  from  getting  a  fund  out  of  Lord  Mayor's  Court,  603. 

unless  admission  or  presumption  moneys  are  trust  moneys,  no  payment  into 
Court  before  hearing,  603. 

trust  of  furniture,  &c. :  See  Execution. 

prayer  to  restrain  sale  by  old,  and  for  appointment  of  a  new  trustee,  involves 
relief,  «98. 

See  Bask  or  England  ;  Bankeuptct,  &o.  ;  Bills  op  Sale,  &c.  ;  Bond- 
holders ;  Ohamties  ;  Directors  ;  Ecclesiastical  Codets,  restrain- 
ing Proceedings  in  ;  Ecclesiastical  Matters,  &c.  ;  Ejectment  ; 
Execution  ;  Executors,  &c.  ;  Judgments,  &c.  ;  Wills. 

TURF,  CUTTING  OP  :  See  Trespass. 

TUTOR  DATIVE  :  See  Jurisdiction.  ' 


U. 

ULTRA  VIRES, 

See  AcQuiEsoBNOB ;  Railway  Companies. 
UNCONSCIONABLE  BARGAINS, 

jurisdiction  of  Court  over,  is  not  affected  by  repeal  of  usury  laws,  nor  by 
31  Vict.  c.  4,  s.  1,  as  to  reversionary  interests,  1049. 
UNDERTAKING, 

See  Breach  of  Injunction  ;  Letter  of  Undertaking. 
UNDUE  INFLUENCE, 

no  person  standing  in  relation  of  special  confidence  to  another,  so  as  to 
acquire  habitual  influence  over  his  mind,  can  accept  any  gifts,  &c.,  from 
the  person  under  the  dominion  of  that  influence,  unless  protection  interposed, 
617. 
gift  hy  person  of  weak  intellect  to  party  making  her  believe  he  sustained  a 
.supernatural  character,  invalid,  617. 


1530  INDEX  TO  INJUNCTIONS  IN  EQUITY. 

UNDUE  INFLVENOE— continued. 

gifts  made  through  ascendency  of  donee  (here)  over  mind  of  donor,  from  her 
belief  in  donee  being  "  a  spiritual  medium,"  set  aside,  619. 

undue  influence  cannot  be  presumed,  it  must  be  proved,  618. 

a  person  obtaining  a  voluntary  donation  is  bound  to  be  ready  to  prove  the 
transaction  righteous,  the  act  voluntary  and  deliberate,  618. 

undue  influence  sufficient  to  invalidate  a  will  must  be  exercised  by  coercion 
or  fraud,  but  actual  violence  not  necessary,  coercion  of  imaginary  terrors  is 
sufficient,  618. 

bond  obtained  by  undue  influence  and  suppression  of  facts,  619. 

See  Bonds  ;  Executors,  &o.  ;  Solicitors. 
UNIVERSITIES, 

university  incorporated  by  charter,  under  a  visitor,  matters  relating  to  internal 
management  of  the  domus,  are  under  exclusive  control  of  visitor,  746. 

bill  to  restrain  giving  a  medal  by  senate,  746. 
USURY— USURY  LAWS, 

parties  in  delicto  are  not  always  in  pari  delicto,  1205 ;  this  distinction 
was  adopted  by  Courts  of  Equity  in  cases  of  usury,  1205 ;  the  lender 
could  not  enforce  the  usurious  contract,  but  the  borrower  could  be  relieved 
from  it,  1205 ;  terms  of  relief,  1205  ;  so  the  Court  would  assist  the  bor- 
rower to  recover  back  excess  paid  beyond  principal  and  lawful  interest,  1206. 

the  usury  laws  are  repealed  by  17  &  18  Vict.  c.  90..  1206. 

contracts  and  instruments  in  fraud  of  the  usury  laws,  cases  where  Equity  in- 
terfered, 1207  ;  cases  where  it  refused  to  interfere,  1207. 

United  States,  law  of  Courts  of  Equity  there  on  usury ;  Hilliard,  Inj.,  pp.  16, 
67,  &c.,  2nd  ed. 

See  BouDs  :  Ukoonscionablb  Bargains. 


V. 

VENDOR  AND  PURCHASER— SPECIFIC  PERFORMANCE, 

if  the  circumstances  which  give  rise  to  the  danger  of  forfeiture  (here)  of  a 

lease  arise  from  the  defendant's  own  acts.  Court  will  decree  specific  per- 
formance, 57. 
in  Equity  property  is  alienated  without  a  formal  conveyance,  202. 
a  contract  to  transfer  passes  the  property,  and  vendor  is  trustee  for  vendee  or 

mortgagee,  such  contract  may  be  applied  to  future  acquired  property,  202. 
no  injunction  where  there  is  a  mistahe  by  each  party  as  to  subject  matter  of 

the  contract,  202. 
the  Court  will  not  decree  specific  performance  of  a  covenant  that  is  too  vague, 

and  in  nature  of  covenant  to  repair,  and  will  not  grant  an  injunction  to 

restrain  breach  of  such  covenant,  202. 
vendee  not  restrained  purchasing  another  estate,  203. 
no  injunction  in  respect  of  the  subject  matter  of  the  contract,  before  title 

accepted,  203. 
easement  (bowsprits  over  wharves),  no  injunction  to  restrain  an,  not  existing 

jjrior  to  unity  of  possession  of  the  two  tenements  (dominant  and  servient) 

and  not  continuous  or  apparent,  203. 
piavhasc  of  foe — grantee  without  reservation — not  bound  to  notice  manner 
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vendor  used  tenement  for  convenience  of  adjoining  tenement,  for  grantor 

cannot  derogate  from  bis  grant,  203. 
ccmtract  of  a  personal  character  (here)  the  building  of  a  cbapel,  no  injunction 

to  restrain  obstructing  trustees  of  composition  deed  completing,  204. 
no  specific  performance  if  Court  cannot  secure  performance  by  plaintiff,  204-. 
if  on  non-performance  by  plaintiff,  both  jjarties  have  not  equal  justice  (in 

absence  of  a  negative  covenant,  and  where  contract  cannot  be  split,  and 

negative  part  enforced)  no  injunction  to  restrain  acts  inconsistent  with  the 

contract,  204. 
negative  terms  of  an  agreement  are  enforced  by  injunction — though  the  rest 

could  not  be  enforced,  where  the  Court  could  upon  breach  of  any  other 

term,  restore  parties  to  former  position  by  dissolving  the  injnnction,  205. 
if  principal  portion  of  agreement  cannot  be  specifically  enforced,  no  relief  in 

respect  of  a  negative  clause  merely  incidental  to  the  general  relief — unless 

the  agreement  in  other  respects  is  subsisting,  214. 
injunction  as  to  part  of  a  negative  contract  and  inquiry  as  to  damages  under 

21  &  22  Vict.  c.  27,  as  to  the  rest  where  a  breach,  225. 
the  Court  will  not  enforce  an  agreement  which  would  be  a  fraud  on  the 

public,  207. 
purchaser  for  value  of  bond  without  notice  that  it  had  been  obtained  by  fraud, 

not  restrained  from  dealing  with  it,  208. 
purchaser  for  value  not  bound  by  covenant  not  running  with  land,  unless 

actual  notice,  or  precautions  taken  that  by  proper  inquiries  he  would  have 

had  notice,  230. 
purchaser  restrained  proceeding  at  Law  for  purchase-money  entering  into  pos- 
session, knowing  objections,  and  negotiating,  1121. 
action  by  purchaser  for  deposit.  Court  will  in  a  suit  by  vendor  restrain,  208 ; 

unless  where  description  in  particulars  of  sale  is  calculated  grossly  to 

deceive,  1112. 
where  vendor  had  proceeded  in  treaty  beyond  time  for  completion,  and  had 

then  brought  an  action,  &c.,  action  by  purchaser  for  deposit  not  restrained, 

1115;  so  where  vendor  had  given  notice  of  an  intention  to  re-sell,  1117  ; 

such  notice  is   equivalent   to  a   declaration   that  vendor  will   not  seek 

specific  performance,  1117 ;  action  by  vendee  for  deposit  not  restrained 

(here),  1120. 
action  against  auctioneer  for  the  deposit  restrained,  although  the  estate  was 

sold  as  freehold  with  leasehold,  and  it  turned  out  almost  all  leasehold, 

1113. 
action  by  vendee  against  auctioneer  for  deposit,  restrained,  and  auctioneer 

ordered  to  pay  deposit  money  into  Court,  1119 ;  not  restrained  where 

delay  amounting  to  abandonment  of  contract  by  vendor,  1120. 
though  vendor  retains  possession  of  estate,  the  Court  will  not  restrain  action 

for  deposit,  nor  compel  vendor  to  pay  it  into  Court,  if  delay  in  completion 

of  contract  is  occasioned  by  purchaser,  1114. 
purchase  money,  action  by  vendor  for,  restrained,  vendor  executing  purchase 

deed  without  purchaser,  &c.,  being  present,  and  insisting  purchase-money 

should  be  paid  to  his  solicitor  or  solicitor's  clerk,  without  written  authority, 

1117. 
old  pra.otice  as  to  dissolving  an  injunction  to  restrain  purchaser  from  proceed- 
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ing  at  Law  to  recover  part  of  purchase-money  paid  in  advance,  vendor  not 

being  able  to  make  a  title,  &c.,  1121. 
objection  to  title — decree  for  sale  for  payment  of  simple  contract  creditors — 

unsatisfied  judgments  against  heir— judgment  creditors  not  parties  to  suit, 

1120. 
if  subject  matters  of  contract  certain,  uncertainties  in  subsidiary  parts  will 

not  prevent  specific  performance,  209. 
parties  to  a  suit  and  all  persons  coming  in  under  a  decree,  will  be  enjoined 

disturhing  a  purchaser,  1217. 
verbal  agreement  for  lease  at  a  certain  rent  and  tenn,  and  plaintiff  let  into 

possession,  ejectment  restrained,  and  specific  performance  decreed,  209. 
breach  of  ordinary  covenants,  proof  of  acts  amounting  to,  must  be  clear,  and 

the  breaches  gross  and  not  waived,  to  disentitle  to  specific  performance, 

210. 
upon  ^arcAase  by  wife  for  husband,  and  possession  by  husband,  specific  per- 
formance decreed,  210. 
waters,  breaches  of  a  contract  as  to  the  mode  of  enjoyment  of,  restrained,  it 

is  no  answer  that  the  acts  were  not  injurious,  or  even  if  they  were  bene- 

cial,  211. 
no  injunction  to  restrain  breach  of  agreement  where  a  Court  of  Common  Law 

has  determined  word  "  penalty  "  meant  liquidated  damages,  and  plaintiff 

has  recovered  a  sum  by  way  of  liquidated  damages,  211. 
hiring  and  service,  specific  performance  of  contract  of,  will  not  be  enforced, 

and  no  injunction  to  restrain  excluding  from  management ;  and  so  of  an 

agreement  for  continuance  of  plaintifiTs  personal  service,  212. 
in  contracts  for  personal  services  Court  cannot  enjoin  even  when  an  agent 

has  been  wrongfully  dismissed,  213. 
inn,  Court  has  no  jurisdiction  to  restrain  discontinuing  to  use  premises  as  an, 

but   might  restrain  covenantor  permitting  any  act  which   would  have 

disabled  him  from  carrying  on  the  business,  213. 
judgment  creditor  of  vendor  restrained  in  suit  of  purchaser  for  specific  per- 
formance, proceeding  at  Law  against  purchaser  who  had  not  paid  whole 

purchase-money,  and  was  in  possession,  1212. 
furnishing  drawings.  Court  cannot  enjoin,  214:. 

agreement  to  write  reports,  no  specific  performance  of,  for  a  certain  pub- 
lisher, 214. 
tenant  with  an  agreement  from  landlord  (a  lessee)  for  a  sub-lease  not  entitled 

to  relief,  not  having  kept  premises  in  repair,  215. 
Statute  of  Frauds,  if  it  is  not  clear  that  acase  cannot  be  made  to  exclude  the, 

the  injunction  will  be  continued,  215. 
an  erroneous  allegatimi  of  title  as  tenant  in  tail  (being  only  tenant  for  life) 

not  sufficient  (here)  to  prevent  enforcing  an  agreement  for  compromise,  216. 
day  for  completion  extended,  where,  at  vendor's  request  eleven  days,  and 

title  not  completed,  purchaser  at  liberty  to  abandon  contract,  216. 
violation  of  right,  breach  of  contract  or  confidence.  Court  will  restrain  a 

party  availing  himself  of  a  title  arising  out  of  a,  and  the  cases  where  Court 

refuses  interference  until  legal  right  established,  have  no  application,  216. 
no  injunction  to  restrain  violation  by  defendant  of  his  part  of  agreement,  if 

Court  cannot  compel  specific  performance  by  plaintiff  of  his  part,  217. 
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mandatory  injunction  granted  on  interlocutory  motion  to  restrain  acts  in 
violation  of  a  term  of  a  contract,  217. 

partnership,  where  an  agreement  had  been  long  acted  on  for  the  use  of  the 
effects  of  one  partnership  by  another,  injunction  refused,  except  as  to 
effects  not  included  in  the  agreement,  217. 

patentee  who  has,  in  effect,  from  the  result  of  an  agreement,  made  another 
person  a  partner,  will  be  restrained  from  acting  solely  in  the  management, 
217. 

Court  will  hot  restrain  violation  of  an  agreement  of  which  there  could  be  no 
specific  performance,  217. 

divulging,  in  breach  of  trust,  secrets  of  compounding  medicines  restrained,  218 . 

ringing  a  church  hell,  specific  performance  of  agreement  not  to  ring,  enjoined, 
218. 

copyhold,  vendor  of,  where  delivery  of  possession  and  receipt  of  parts  of  pur- 
chase-money, restrained  surrendering  to  other  than  purchaser,  219. 

heir  of  copyholder  restrained  in  ejectment  against  a  purchaser  (here),  1121. 

vendor  (defendant)  restrained  conveying,  or  letting  or  selling,  219. 

sale  restrained  on  alleged  parol  agreement  with,  part  performance,  219. 

Jnclosure  Commissioners  restrained  selling  a  pond,  of  public  utility,  at  under- 
value, 219. 

alterations  in  a  house  under  an  agreement  for  a  lease  restrained,  where  cir- 
cumstances of  surprise  and  concealment,  &c.,  would  probably  prevent 
specific  performance,  220. 

if  it  is  doubtful  whether  a  memorandum  is  a  lease,  and  required  to  be  by 
deed,  or  an  agreement  to  let,  which  the  Court  would  specifically  execute, 
the  Court  will  grant  an  injunction  in  aid  of  a  bill  for  specific  performance, 
220. 

correspondence  (here)  held  so  fax  evidence  of  an  agreement  fur  renewal  of  a 

■    lease  that  the  Court  restrained  ejectment  by  lessor,  220. 

in  enforcing  contracts  upon  the  principle  of  compensation,  Court  has  gone  to 
the  extent  of  totally  defeating  object  of  purchaser,  221. 

purchasers  of  an  estate,  pending  suit  for  specific  performance,  directed  not  to 
disturb  the  possession  of  a  party  entitled  to  a  lease  under  an  agreement 
with  the  vendor,  222. 

though  bill  for  specific  performance  be  dismissed,  if  security  has  been  given 
for  mesne  profits,  the  Court  has  jurisdiction  to  order  the  payment,  222. 

upon  agreement  by  original  lessor  with  intended  sub-lessee  to  grant  such  a 
lease  as  the  original  lessee  was  entitled  to,  intended  sub-lessee  cannot  re- 
strain original  lessor  making  a  lease  to  others  of  the  premises,  where 
original  lessee  has  not  satisfied  the  conditions  of  his  orginal  contract,  223. 

partition,  parol  agreement  for,  by  two  parties  believing  themselves  to  be 
tenants  in  common,  who  were  in  fact  respectively  tenant  in  tail  and  tenant 
in  tail  in  remainder,  supported  on  the  principle  by  which  the  Court  sup- 
ports family  arrangements  and  long  enjoyment,  223. 

vendor  may  acquire  a  lien  en  a  fund  in  Court  under  a  contract  fm-  sale,  and 
if  vendee  refuse  to  complete,  may  obtain  an  injunction  to  restrain  taking 
out  of  Court  the  fund  appropriated  in  part  discharge  of  purchase-money,  224. 

where  circumstances  shew  merely  a  tenancy  from  year  to  year,  and  no  title 
to  compel  «  lease.  Equity  will  not  restrain   ejectment  —  sed  diss.  Lord 
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Kingsdown  agveeing  with  the  Court  below,  that  if  landlord  has  encouraged 
expectations,  &c.,  Equity  will  compel  giving  effect  to  the  promise,  224. 
where  there  is  a  contract  the, Court  will  restrain  dealing  with  the  land,  but 
not  if  there  is  a  serious  question  whether  a  contract  exists,  and  the  Court 
will  in  that  case  act  upon  considerations  of  comparative  inconvenience,  225. 
no  injunction  to  restrain  act  for  which  damages  can  he  obtained  at  hearing, 

and  where  the  contract  cannot  be  enforced  as  against  plaintiff,  226. 
aiuard,  Court  can  decree  specific  performance  of  an,  although  the  submission 

has  been  made  the  rule  of  a  Court  of  Common  Law,  226. 
where  vendee,  having  paid  the  deposit  into  Court,  becomes  bankrupt,  and  his 
assignees  disclaim,  there  being  a  good  title,  the  deposit  will  be  paid  out  to 
party  paying  it  in,  without  prejudice  to  application  by  vendor  to  Bank- 
ruptcy Court,  228. 
the  rule  that  purchaser  is  bound  to  inquire  into  vendor's   title  applies  to 
tenant  from  year  to  year  as  to  his  lessor's  title,  and  tenant,  witliout  express 
notice  of  covenant  by  his  lessor  in  the  original  conveyance  not  to  use 
buildings  for  sale  of  ale,  &c.,  is  bound  by,  and  will  be  restrained  from 
violating  the  covenant,  and  that  although  a  covenant  not  running  with  the 
land,  228. 
waste  lands,  specific  performance  of  lease  of,  between  property  and  sea,  de- 
creed against  corporation,  &c.,  230. 
no  injunction  to  protect  subject-matter  of  contract  unless  plaintiff  entitled 

to  specific  performance,  230. 
though  sale  is  under  a  decree.  Equity  cannot  make  a  man  take  a  title  which 

he  is  to  support  by  a  hill  for  an  injunction  (per  Lord  Rosslyn),  230. 
bill  to  restrain  purchaser  entering  land  before  completing  contract,  is  sustain- 
able, without  making  tenant  party,  904. 
vendor  cannot  prevent  purchaser  buying  another  estate  pending  first  purchase, 
on  ground  of  being  rendered  thereby  unable  to  complete  first  purchase,  972. 
landlord  who  had  brought  ejectment  against  plaintiff,  his  tenant,  after  an 
agreement  for  renewal  of  lease,  on  ground  of  having  become  insolvent, 
injunction  against,  dissolved,  1114. 
ejectment  by  landlord,  after  a  bill  by  tenant  under  an  agreement  for  two 
years,  with  option  of  purchasing,  for  specific  performance,  restrained  only 
upon  terms,  1114. 
annulling  of  contract  by  vendor,  on  conditions  for  sale  of  leaseholds  as  to 
time  being  of  the  essence  of  the  contract — assignment  cancelled  and  actions 
restrained,  1115. 
ejectment   against   plaintiff  by  devisee  of  party  purchasing  on  behalf  of 
plaintiff  a  life  interest,  and  then  obtaining  a  conveyance  from  the  tenant 
for  life  to  himself,  restrained,  1116. 
action  against  vendor  for  damages  under  covenant  against  incumbrances, 
where  vendor  had  conveyed  to  plaintiff  in  the  action,  property  intended  to 
be  sold  to  another  person,  1117. 
action  by  vendee  on  covenants,  die.,  as  to  title  purchasing  with  notice  of  an 

easement,  restrained,  1195. 
offer  to  ^11  land,  to  be  binding  on  person  offering,  must  be  arcepted  within  a 
reasonable  time,  1118 ;  if  person  offering  die,  become  bankrupt,  or  sell 
before  acceptance,  land  not  bound,  1118. 
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vendee  restrained  in  an  action  on  the  note  for  the  purchase-money,  from 
setting  up  a  new  title  by  purchase  of  a  prior  incumhrance — beyond  the 
amount  he  had  paid  for  it,  1123. 
See  AcTOE ;   Bonds  ;   Companies  ;  Chose  in  Action  ;  Fkatjd,  &o.  ;  Lien  ; 
Mortgages,  &c.  ;  Singee. 
VERDICTS, 

cases  where  the  Court  will  and  will  not  relieve  against,  1194,  1195. 
the  cases  in  which  the  Court  has  given  a  decree  not  in  accordance  with  a 
verdict  were  either  where  the  trial  had  taken  place  before  itself,  or  where 
it  had  directed  an  issue,  1257 ;  if  Court  withholds  relief  until  right  esta- 
blished at  Law,  it  is  bound  by  the  decision  at  Law,  1257  ;  but  not  by  the 
amount  of  damages  awarded,  1257. 
verdict  of  judge  in  a  trial  hefore  the  Court  without  a  jury  under  21  &  22 
Vict.  c.  27,  and  25  &  26  Vict.  c.  42— what  effect  it  has — how  questioned, 
1347 ;  when  embodied  in  a  decree,  and  no  application  for  a  new  trial,  and 
decree  enrolled  by  defendants,  to  what  extent  the  decree,  upon  appeal  to 
the  House  of  Lords,  can  be  questioned,  1347. 
VESTRY :  See  Coepoeations,  Quasi,  Aggregate. 
VIEW, 

obstruction  of,  by  gasometer,  no  injunction  to  restrain,  123. 
VISITORS, 

though  Crown  visitor  (here),  visitatorial  power  related  only  to  corporate 
matters.  Court  not  excluded  inquiring  whether  deacons,  &o.,  properly  dis- 
charged their  trust  towards  minister,  762. 
See  Chaeities  ;  Univeesitibs. 
VOLUNTARY  DONATIONS  :  See  Undue  Influence. 
VOLUNTARY    SETTLEMENTS  —  DEEDS  :     See   Creditors  —  Debtors  ; 
Settlements  ;  Teustb. 

W. 

WAGERING  TRANSACTIONS :  See  Gaming. 
WAIVER :  See  Ejectment. 
WALL,  BOUNDARY, 

trespass  by  removal  of,  by  railway  company,  1051. 
WALL,  PARTY, 

agreement  to  allow,  to  be  raised  on  terms — action  for  damages  for  obstruction 
of  light  and  air  by  raising — equitable  plea  of  agreement — suit  for  specific 
performance  of  agreement  and  to  restrain  action,  1193. 
See  Equitable  Pleas. 
AVARD :  See  Guardian,  &c. 
AVAREHOUSE :  See  Companies. 
WASTE, 

destruction  of  a  dove-cote  is,  and  will  be  restrained,  78 ;  so  of  presses  fixed  to 

the  freehold,  79. 
deans  and  chapters  not  restrainable  for  waste  except  in  Ecclesiastical  Court, 
or  at  suit  of  Crown,  90. 
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bishop  wasting  property  of  see  is  restrainable  on  suit  by  Attorney-General  on 

behalf  of  Crown,  90,  160. 
prebendary,  prohibition  against,  to  restrain,  161. 
lessee  for  years  without  impeachment,  &c.,  of  temporalities   of  bishopric 

restrained,  161 ;  of  a  bishop  for  life  committing  waste  during  vacancy,  can 

be  sued  at  Law  by  the  successor,  161. 
tendency  is  to  break  down  old  distinctions  between  waste  and  trespass,  131. 
defendant  in  possession,  Court  does  not  interfere  unless  flagrant  spoliation,  131. 
defendant  in  possession  restrained  cutting  and  removing  timber,  at  suit  of 

plaintiff  claiming  title  at  Law,  who  had  commenced  ejectment,  137. 
plaintiff  in  possession  and  defendant  stranger,  no  injunction  unless  special 

circumstances,  or  destruction,  131. 
plaintiff  in  possession  and  defendant  claiming  by  adverse  title,  tendency  is  to 

grant  injunction,  at  least  when  acts  may  tend  to  destruction,  131. 
herd  of  reclaimed  deer.  Court  will  not  restrain  waste  in  not  keeping  up  a,  133. 
rabbit  warren,  breaking  up,  not  waste  unless  one  by  charter  or  prescription, 

133. 
equitable  waste  applies  to  all  cases  of  estates  limited  in  succession,  134. 
is  what  a  prudent  man  would  not  do,  135. 
no  injunction  against,  unless  committed  or  threatened,  135. 
purchaser,  waste  by,  in  possession  will  be  restrained,  135  ;  purchaser  under 

decree  owing  purchase  money,  restrained,  157. 
the  Court  upon  allegation  of  legal  title,  restrains  wilful  and  malicious  waste 

by  persons  in  possession,  135. 
in  absence  of  fraud,  and  being  no  privity,  Court  will  not,  at  the  instance  of 

party  claiming  under  a  legal  title,  restrain  a  party  in  possession  from  com- 
mitting waste,  except  malicious  or  destructive,  135. 
flagrant  acts  of  a  malicious  or  destructive  character  are  restrained,  and  before 

judgment  at  Law,  and  plaintiff  out  of  possession  and  his  title  denied,  136. 
defendant  taking  stones  from  beach  or  shore  of  sea  restrained,  143. 
taking  stones  from  lands,  tenant  of  manor  restrained,  143. 
timber  to  be  ornamental  so  as  to  entitle  to  protection  against  equitable  waste, 

must  be  connected  with  or  adjacent  to  a  residence,  137. 
no  inference  (here)  trees  left  for  ornament,  there  must  be  an  act  of  dedica- 
tion, 138  ;  instances  of  such  act,  138. 
saplings  and  hedge-row  trees  (if  not  for  profit)  are  not  within  the  doctrine  of 

trees  for  ornament,  188  ;  sed  vide  as  to  saplings  contra,  163 ;  as  to  hedges, 

&c.  vide  163. 
in  the  preservation  of  ornamental  timber,  that  planted  and  left  standing  for 

shelter  or  ornament  is  alone  protected,  142. 
ornamental  timber  protected  (here)  though  mansion-house  pulled  down,  151. 
the  Court  protects  trees,  even  if  out  of  sight  of  the  house,  155. 
trees  to  exclude  objects  are  within  the  doctrine  of  eq[uitable  waste — extended 

to  clumps  of  firs  two  miles  from  house,  156. 
trees  for  shelter  of  mansion — trees  forming  avenues —ridings  in  parks — are 

within  the  doctrine  of  equitable  waste,  and  whether  planted  or  growing 

naturally,  156. 
imrlirwood  of  insufficient  groiiih,  cutting  restrained,  158. 
where  executory  devise,  legal  or  (.(initable,  cutting  timber  restrained,  159. 
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the  injunction  as  to  ornamental  timber  not  extended  to  "  contribute  to  orna- 
ment," 159. 

timber  planted  for  ornament,  wbether  ornamental  or  not,  is  protected,  160. 

vendor  (tenant  for  life)  liable  for  waste  selling  timber,  cannot  prevent  vendee 
from  cutting  it,  160. 

removal  of  timber  cut  restrained,  160. 

-  decayed  timber,  cutting  down,  is  waste,  164. 

marh  trees,  sending  surveyor  to,  sufficient  for  injunction,  166. 

timber  out  down  by  a  tenant  for  life  having  a  vested  remainder  in  fee,  while 
contingent  estates  are  in  expectancy,  and  the  produce  of  the  sale  thereof, 
belong  to  the  party  who  shall  appear  entitled  at  the  death  of  the  tenant  for 
life,  166. 

tenant  for  life  sans,  &c.,  not  restrained  felling  trees  fit  for  timber,  though 
young,  169. 

first  tenant  for  life  restrained  cutting  the  whole  of  the  timber  (here),  on  the 
principle  of  equitable  waste,  169. 

tenant  for  life  sans,  Sec,  when  at  liberty  to  cut  timber,  170. 

in  cases  of  lands  exchanged  under  Inclosure  Acts,  170. 

tenant  for  life  with  liberty  to  cut  timber  at  seasonable  times,  is  not  to  cut 
trees  planted  for  ornament  or  shelter  to  the  mansion-house,  or  sapling  trees, 
not  fit  to  be  cut  or  felled  for  timber,  170. 

if  mere  tenant  for  life  cuts  timber,  it  belongs  to  those  seised  of  the  first  estate 
of  inheritance,  171. 

timber  severed  by  act  of  Ood,  or  hy  wrong,  belongs  to  first  owner  of  inherit- 
ance, 174. 

decaying  timber  far  ornament,  shelter,  or  defence,  not  to  be  cut  down,  174. 

tenant  for  life  cannot  cut  down  timber  ripe,  but  not  decaying  or  overcrowding, 
174. 

tenant  for  life  no  right  to  share  of  money  arising  from  sale  of  decaying 
timber,  174. 

tenants  in  common,  as  between,  destructive  spoliation  or  waste  only  re- 
strained, and  no  injunction  against  cutting  down  and  selling  trees  according 
to  proper  course  of  husbandry,  175. 

if  reversioner  stands  by  and  sees  tenant  for  life  fell  trees,  no  injunction,  but 
a  case  for  damages  only,  175. 

after  decree  for  partition,  waste  restrained,  175. 

cutting  down  ornamental  timber  restrained  irrespective  of  damage  to  the  in- 
heritance— Court  protects,  notwithstanding  trees  absurd  and  fantastic,  176. 

infants  if  interested,  no  timber  cut  without  approbation  of  Court,  174. 

turf,  bills  to  restrain  cutting,  144. 

parties  defendants  alone  restrained  committing  waste,  except  as  workmen  or 
servants  of  defendants,  148. 

mineral  substances,  tenant  of  farm  restrained  taking,  from  a  pool,  148. 

meadows,  downs,  and  ancient  pastures,  Court  restrains  waste  by  ploughing, 
149. 

no  injunction  to  restrain  breaking  up  ancient  meadows  and  pasture,  where 
tenant  had  given  notice  that  he  wanted  the  lands  as  a  tillage  farm,  154. 

meliorating  waste  restrained  where  damage  to  inheritance,  151,  168. 
.  agent,  application  for  injunction  by  a  mere,  without  authority,  refused,  151. 
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mortgagor,  after  decree  in  foreclosure,  restrained  committing  waste,  151. 

of  wood  and  underwood  not  restrained  from  cutting  underwood 
seasonably,  but  mortgagee  entitled  to  injunction  if  mortgagor 
becomes  banlirupt,  158. 
mortgagee,  waste  restrained  hy,  at  suit  of  mortgagor,  163. 
receiver  may  obtain  without  bill,',injunction  to  restrain  tenants  from  waste,  152. 
devisee,  injunction  to  stay  waste  at  suit  of,  against  heir  in  possession,  157. 

intended,  restrained  committing,  until  heir  elected,  168. 
judgment  wrongfully  obtained  in  action  of  waste,  injunction  to  stay,  granted, 

1107. 
judgment  creditor,  no  injunction  to  stay  waste  granted  to,  against  heir  and 

administrator  of  debtor,  unless  evidence  that  debt  in  danger  of  being  lost 

by  the  waste,  157. 
doubtful,  if  waste,  no  injunction,  158,  162 ;  or  trivial,  158 ;  not  restrained 

without  positive  evidence  of  title,  159 ;  but  small  degree  of  waste  sufficient, 

if  intent  manifested  to  do  more,  169  ;  if  one  act,  waste  restrained  generally, 

160 ;  admission  of  waste  committed  before  bill  entitles  to  injunction,  164. 
tenants  in  common,  no  injunction  by,  against  each  other,  unless  destruction, 

or  occupancy  as  tenant,  or  insolvency,  159,  vide,  172  ;  but  none  between, 

where  pure  equitable  waste,  159. 
ditch,  digging  a,  restrained,.  100. 

ancient  pasture,  it  is  not  a  general  proposition  that  conversion  of,  is  waste,  162. 
fish-ponds,  injuring,  may  be  restrained,  162. 
actual  waste,  injunctions  can  be  obtained  before,  if  threatened,  or  right  to 

commit  it  insisted  upon,  162. 
saplings,  fruit  trees,  hedges,  cutting  down  restrained,  163. 
infant  in  ventre,  waste  restrained  in  favour  of,  164. 
castle,  pulling  down,  restrained,  164. 

rooms,  pulling  down,  restrained,  to  prejudice  of  plaintiffs,  165. 
jointress,  restrained  committing  waste — not  so  where  the  covenant  as  to  the 

jointure  is  not  performed,  165. 
executor,  executors  of  tenant  for  life  are  liable  to  account  for  waste  during 

tenant's  life,  but  refused  (here)  for  laches,  166  ;  executors  of  tenant  for  life 

restrained  committing  waste,  166. 
tenant  in  tail  after  possibility,  &c.,  is  dispunishable  for  waste,  but  will  be 

restrained  for  malicious,  destructive,  or  equitable  waste,  171. 
forfeitures,  bills  to  restrain  waste  must  waive,  173. 
a  tenant  for  life  in  collusion  with  the  owner  of  first  estate  of  inheritance  will 

be  restrained  committing  waste,  1107. 
a  person  being  both  tenant  for  life  and  owner  of  first  estate  of  inheritance 

will  be  restrained,  176,  1107. 
tenant  for  life,  it  is  a  question  of  degree  whether  working  a  dormant  mine  by 

tenant  for  life,  is  waste,  133. 
no  interference  unless  danger  from  mode  in  which  tenant  for  life  deals  with 

the  property — keeping  part  of  the  corpus  in  hand  about  three  months  not 

waste,  138. 
no  interference  in  cases  ol  permissive  waste  by  tenant  for  life,  139. 
if  tenant  for  life  commits  active  waste,  semble  trustee  should  interfere,  139. 
trustee  cannot  interfere  with  possession  of  equitable  tenant  for  life,  139. 
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no  implied  trust  in  devisee  for  life  to  keep  property  in  repair,  139. 

devisee  for  life  "  keeping,  &o.,  in  repair,"  restrained  committing  permissive 
waste,  140. 

devisee  for  life  heing  also  trustee  as  to  the  remainder  in  fee,  restrained  catting 
timber,  140. 

tenant  for  life  restrained  interfering  with  the  discretionary  power  (here)  of 
trustees  to  cut  timber,  145. 

tenants  for  life  are  entitled  to  interest  of  moneys  arising  from  timber  blown 
down,  and  from  decaying  timber,  147. 

assignees  of  banhrupt  tenant  for  life  no  right  to  cut  ornamental  timber — sale 
moneys  will  go  to  first  entitled  to  the  inheritance,  and  assignees  no  right  to 
the  income,  the  doctrine  being,  no  man  shall  benefit  by  his  own  wrong,  147. 

mowing  park,  restrained,  where  tenant  for  life  and  remainders  in  tail,  with 
proviso  against  mowing,  148. 

Court  will  restrain  waste  by  collusion,  152. 

landlord  and  tenant,  where  relation  of,  exists,  waste  sometimes  restrained, 
though  locus,  &c.,  not  demised. 

no  interference  against  sub-tenant  if  his  landlord  has  an  indemnity  against 
the  superior  lord,  155. 

tenant  for  life  has  no  right  to  take  the  substance  of  the  estate  by  opening 
mines  or  clay  pits,  152;  but  where  author  of  settlement  or  gift  has  pre- 
viously worked  them,  tenant  for  life  has  a  right  to  continue  the  working, 
152 ;  but  this  does  not  follow  as  to  old  abandoned  pits,  or  such  as  there  are 
merely  preparations  to  open,  152. 

tenant,  lessee  for  lives  renewable  for  ever,  restrained  committing  waste — 
restrained  cutting  turves  though  ground  improved — and  though  immemo- 
rially  cut ;  but  not  restrained  cutting,  as  firebote,  149, 150 ;  when  turf  may 
be  cut  for  sale,  150. 

tenant,  lessee  for  lives  renewable  for  ever,  restrained  cutting  timber  if  large 
arrears  of  rent,  150. 

permissive  waste  of  mansion  by  tenant  with  a  covenant  for  perpetual  re- 
newal of  lease  for  lives,  not  sufBcient  for  refusing  renewal,  173. 

assignee  of  a  sub-lessee  of  meadow  and  pasture  land  for  a  term  for  lives 
renewable  for  ever,  restrained  converting  premises  into  a  cemetery,  semble, 
this  would  be  waste,  155. 

equitable  tenant  for  life  with  remainders  over,  not  to  cut  timber  without  con- 
sent of  trustees,  169. 

equitable  waste  by  tenant  for  life,  is  a  breach  of  trust,  172. 

tenant  for  life  without  impeachment  of,  tenant  for  life  sans,  &o.,  not  inter- 
fered with  in  exercise  of  his  legal  powers,  unless  acting  inequitably  to 
remaindermen,  138. 

assignee  of  tenant  for  life  "without  impeachment,  &c.,  &c.,"' what  timber 
allowed  (here)  to  cut,  139. 

the  application  of  the  doctrine  of  equitable  waste  controls  excessive  use  of 
legal  power  incident  to  an  estate,  sa7is,  &c.,  142. 

tenant  for  life  sans,  restrained  from  felling  timber  trees  he  had  sold,  142. 

tenant  for  years,  no  injunction  against  lessee  covenanting  not  to  commit 
waste,  where  damage  nominal — where  not  contemplating  further  waste, 
nor  asserting  right,  134. 
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lessee  (covenantor)  injunction  against  raising  sand,  gravel,  or  brick  earth,  149. 
though — as  between  lessor  and  lessee — a  lease  permitting  waste  is  good,  yet 

the  Court  will  prevent  waste  if  it  injure  a  security,  156. 
tenant  for  years  will  be  restrained  committing,  158 ;  so  tenant  from  year  to 

year  restrained  removing  crops,  &c.,  158. 
tenant  making  default  in  ejectment,  restrained  committing  wilful  waste,  160. 
under-lessee.  Court  will  restrain  waste  in  an,  at  the  suit  of  the  grov/nd  land- 
lord, 163. 
trustees  will  be  restrained  cutting  down  ornamental  trees,  unless  they  are 
prejudicial — they  should  obtain  the  assent  of  beneficiaries  or  authority  of 
Court,  140. 
trustees  not  restrainahle  (here)  for  cutting  timber  for  repairs,  &c.,  168. 
trustees  to  preserve  contingent  remainders,  may  stay  waste  in  tenant  for  life, 

603. 
rector  will  be  restrained  felling  timber,  except  for  necessary  repairs,  141. 

has  not  more  privileges  as  to  waste  than  tenant  for  life,  141. 
at  Common  Law  the  parson,  with  consent  of  patron  and  ordinary,  may  cut 

timber,  141. 
but  Court  will,  if  necessary,  direct  timber  to  be  cut,  141. 
quxre,  whether,  with  consent  of  patron  and  ordinary,  incumbent  can  open 

mines,  141. 
opening  and  working  mines,  hills  to  restrain,  who  can  institute,  767. 
widow  of  deceased  rector,  restrained  committing  waste,  160. 
rector  may  cut  down  timber  for  repairs  of  parsonage,  or  chancel — ^is  entitled 

to  botes  for  repairing  barns,  &c.,  161. 
Court  will  not  restrain  incumbent  ploughing  up  meadow  infested  with  moss, 

&c.,  to  lay  down  in  grass,  161. 
vicar  is  entitled  to  timber  for  necessary  repairs  of  vicarage-house,  &c.,  176. 
evidence  required  in  cases  of  waste,  1293,  1294. 

suits  to  restrain  waste — where  they  should  not  be  brought  to  a  hearing,  1348. 
Bee  Account  ;  Answer  ;  Copyhold  ;  Ejectment  ;  Trust  ;  Estrepement  ; 
Bonds  ;  Parties  ;  Penalties,  &c.  ;   Lunatics  ;  Motions,   &c.  ;  Eccle- 
siastical Matters,  &c. 
WASTE  LAND  in  a  colony :  See  Possession. 
WATER, 

difference  between  doctrine  as  to,  in  natural  or  artificial  streams,  &c.,  passing 

through  locks,  9. 
passing  from  a  lock,  is  not  a  watercourse[within  2  &  3  Will.  4,  c.  71,  s.  2  . .  10. 
claim  to  use,  flowing  to  land  of  defendant  to  a  reservoir  and  reflowing — and 

to  overflow  from  pond  in  defendant's  land,  refused  (here),  15. 
title  (here)  to,  flowing  naturally  from  surface  springs  on  defendant's  land,  15. 
inspection  allowed  to  ascertain  natural  flow  of,  16. 
conditions  required  to  restrain  infringement  of  right  by  long  user  to  use  water 

of  stream  for  certain  purposes,  16. 
foul,  injunction  refused  to  restrain  discharge  of,  on  ground  of  laches,  17. 
flow  of,  through  a  goit  to  a  mill,  obstruction  of,  restrained,  18. 
mandatory  injunction  granted  to  restrain  preventing  repair  of  bank  to  bring 

back  an  escaped  stream,  18. 
injunction  to  restrain  cutting  a  channel  to  divert  watercourse,  18. 
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right  to  use,  principles  upon  which  it  rests,  18. 

running  stream,  alveus  of,  19 :  See  Alvbus. 

flowing  through  old  artificial  watercourse  used  by  tin-bounders,  no  prescriptive 

right  in  parties  claiming  under  tin-bounders,  to  use  (here),  19. 
continuing  diversion  of,  from  natural  bed,  is  irreparable  injury,  and  will  be 

restrained,  22. 
the  flow  of,  along  an  artificial  culvert  (here)  a  continuous  easement,  and  con- 
sequently passed  by  implication,  22. 
no  injunction  to  restrain  diverting  and  using  water  (here)  being  no  actual 

damage,  23. 
heated,  discharging  so  as  to  increase  temperature  of  water  used  by  plaintiff 

restrained,  76. 
a  party  is  entitled  to  an  injunction  to  restrain  pollution  of  water  passing  by 

his  property,  though  done  by  direction  of  a  local  board  of  health,  107. 
watering  places  in  a  river,  right  to,  for  use  of  cattle,  738. 
running  water,  right  of,  appurtenant  to  land  held  in  fee :  See  Wateewoeks 

Companies. 
waters,  subterranean,  in  adjoining  land,  drawing  of,  when  landowner  will  be 

restrained,  997. 
WATER  CLOSETS  :  See  Coeporation  Aggeegate. 

WATERCOURSE, 

owners  of  mines  under,  will  be  restrained  interfering  with  flow  of,  14.    |^ 
injunction  refused  (here)  to  restrain  draining  a  gravel  pit  into  a  stream  to 

injury  of  watercress  beds,  15. 
passing  under  defendant's  lands,  defendant  restrained  interfering  with  use  of 

and  with  flow  of  water,  16. 
pending  proceedings  at  Law  to  try  right  to,  defendant  restrained,  18. 
artificial,  owners  of  mines  and  of  bounders :  See  Mines, 
watercourse,  local  board  of  health  interfering  with,  in  manner  not  authorized 

by  the  Local  Government  Act,  will  be  restrained,  998. 
See  Covenants. 

WATERCRESS  BEDS :  See  Wateecouese. 

WATERWORKS  :  See  Covenants. 

WATERWORKS  COMPANIES, 

the  Waterworks  Clauses  Consolidation  Act,  1847  (10  &  11  Vict.  c.  17),  s.  12, 
and  the  Act  of  1863  do  not  empower  a  company  to  execute  works  not 
authorized  by  the  special  Act  of  the  waterworks  company,  942  ;  the  Water- 
works Clauses  Act,  1847,  extended  by  the  Waterworks  Clauses  Act,  1863 
(26  &  27  Viet.  o.  93)  places  taking  of  streams  upon  same  footing  as  taking 
lands  under  Lands  Clauses  Act — diverting  stream  restrained  until  compen- 
sation, 943. 

a  waterworks  company  restrained  laying  down  pipes  for  purpose  of  supplying 
with  water  any  parish,  &c.,  not  within  the  places  which  its  Act  authorized 
it  to  supply,  943. 

compensation  for  a  right  of  running  water  appurtenant  to  land  held  in  fee ; 
claim  by  owner  of  chief  rent  for  compensation  for  same— agreement  for 
purchase  of  right — action  for  purchase  money— bill  by  company  for  specific 
performance,  943,  1249. 
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one  waterworks  company  not  entitled  (here)  to  restrain  another  authorized 

to  divert  water  of  a  stream  (without  limit)  by  one  means ;  from  diverting 

it  by  means  of  a  culvert,  944. 
injunction  refused  to  restrain  a  waterworks  company  applying  to  Parliament 

for  an  Act  authorizing  company  to  obiain  supply  of  water  from  one  river 

instead  of  another,  authorized  by  existing  Acts,  944. 
supply  of  water  to  inhabitant,  no  jurisdiction  to  compel  company  to  continue 

supply,  beyond  term  of  contract,  945. 
one  company  precluded  by  a  covenant  from  using  their  own  water  for  purposes 

for  which  they  had  stipulated  to  take  water  from  another,  945 ;  rights  of 

lessees  of  latter  company,  945 ;  delay  of  twelve  years  (here)  held  not  to 

amount  to  acquiescence  or  abandonment  of  rights,  945. 

WAY,  EIGHT  OF— PUBLIC  WAYS, 

a  parish  may  possess  an  exclusive  right  of  way,  but  there  can  be  no  pre- 
sumption of  dedication  to  a  parish,  48. 

vestry  (here)  not  able  to  sustain  a  suit  to  restrain  impeding  right  of,  without 
Attorney-General,  49,  1347. 

where  no  road-way  over  close  B.  to  A.  before  the  unity  of  possession,  the 
right  to  use  it  does  not  pass  under  general  words  of  a  conveyance,  49 ; 
obstruction  of  right  of  way,  from  a  back-door  through  a  lane,  restrained,  50. 

See  CoEPOEATiONS,  Quasi,  Aggkeoate  ;  Railway  Companies  ;  Vestbt. 

WELL, 

when  supplied  with  water  percolating  through  earth,  owner  not  entitled  to 
water  until  it  enters,  but  occupier  of  adjoining  property  restrained  using 
cesspool  so  as  to  pollute  the  water,  23. 
See  Covenants. 

WHAEF— WHAEPINGER, 

right  of  access  to  a,  is  a  private  right  within  saving  of  the  Thames  Conser- 
vancy Act,  1857,  and  Court  will  restrain  conservators  from  depriving  any 
person  of  such  right,  106. 

the  public  right  of  navigation  enjoyed  by  wharfinger  is  not  within  the  above 
saving. 

See  Easements. 

WILLS, 

will  fraudulently  ohtained  from  person  of  unsound  mind ,  one  of  next  of  kin 
can  maintain  bill  against  executors  and  one  of  legatees  for  injunction  pending 
suit  to  recall  probate,  613  ;  so  if  parties  are  dissatisfied  with  a  probate, 
Court  suspends  its  determination,  613,  and  properti/  can  he  protected  by 
receiver  appointed  by  Court,  pending  disputed  administration,  613. 

trustee  of  estate  of  lunatic  obtaining  a  devise  from  lunatic  for  his  own  benefit, 
bill  by  heir  to  set  aside  the  will  and  stay  execution  or  ejectment,  614. 

validity  of  wills,  Court  of  Chancery  has  no  jurisdiction  to  try,  614. 

relief  against  probate  obtained  by  fraud  and  deed  importing  consent  thereto 
set  aside,  614;  probate  of  an  act  inter  vivos  is  treated  as  void,  1021. 

property  obtained  by  letters  of  administration  sued  out  fraudulently  by  settlor; 
trustees  of  a  settlement  by  settlor  of,  restrained  dealing  with  capital,  614. 

ii:il!,  di.spull/nij  in  Ecclesiastical  Court,  perpetual  injunction  against,  after 
decree  confirming  it,  lOliO;  and  it  had  been  acted  upon,  1065. 
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ejectment,  &o.,  against  a  devisee  in  whose  fevour  verdict  had  been  given,  where 

copy  of  will  received  in  evidence,  and  will  according  to  copy  established  in 

this  Court,  restrained,  1180. 
See  ExEOUTOB,  &o. ;  Heibs,  &c.  ;  Intekpleadbk  ;  Undue  iNPLnBNCB. 
WINDING  UP  COMPANIES, 

Court  can  wind  up  a  canal  company,  12. 

another  canal  company,  having  right  to  use  the  canal,  has  no  locus  standi  as 

appellants  against  the  order,  12. 
when  petition  for  winding-up  presented,  under  Joint  Stock  Companies  Acts, 

1856,  1857,  the  Court  would  restrain  creditor  suing  until  petition  disposed 

of,  1212. 
execution  of  judgment  stayed  on  resolution  to  wind  up  voluntarily,  994, 
execution,  before  levied ;  petition  presented/or  winding-up,  proceedings  stayed, 

1002. 
execution  hefore  order  for  winding-up,  leave  to  put  in  force,  994. 
suit  stayed  pending  winding  up,  994. 
suit  against  company  ordered  to  be  wound  up,  for  return  of  sums  paid  in 

respect  of  shares,  and  for  removal  of  name  from  list  of  shareholders,  999  ; 

action  by  liquidators  appointed  under  voluntary  winding-up  under  super- 
vision failing,  execution  for  costs  not  restrained,  1003. 
actions  against  directors  of  company  being  ivound  up  by  Court,  Court  no 

jurisdiction  to  restrain,  1002. 
action  by  creditor  after  notice  of  resolution  to  wind  up  voluntarily,  costs  of 

motion  for  injunction  and  of  action  directed  to  be  paid  by  creditor,  1002. 
suit  to  prevent  one  company  amalgamating  with  another,  which  since  resolu- 
tion for  amalgamation  is  ordered  to  be  wound  up ;  leave  to  proceed  with,  on 

terms,  1003. 
sale  by  sheriff  under  a  Ji.  fa.  restrained  under  s.  85  of  Companies  Act,  1862, 

after  petition  presented  for  winding-up,  994 ;   sale  of  leasehold  interests 

restrained,  1003. 
sale  by  sheriff  under  a  fi.  fa.  against  a  limited  company  making  vexatious 

delays,  &c.,  not  restrained,  1003. 
an  order  to  wind  up  a  company  is  not  in  the  nature  of  an  adjudication  in 

bankruptcy,  994. 
rent,  distraining  for,  on  goods  of  company,  equitable  owner  of  lease  continuing 

in  occupation  after  winding-up  order,  1001. 
specific  performance,  vendors   suit  for,  against  company,  before  answer 

defendant  in  course  of  voluntary  winding-up  under  supervision,  1001. 
leave  to  proceed  with  suit,  discretion  of  Court  below  not  interfered  with,  1002. 
after  winding-up  order,  liberty  given  under  Companies  Act,  1862  (25  &  26 

c.  89)  s.  87,  to  owners  of  a  manor  upon  bill  to  restrain  trespass  by  a  company 

digging,  (fee,  under  roads,  to  proceed,  &c.,  with  a  suit — to  amend — but  not 

to  add  new  parties,  969. 
voluntary  winding-up  by  special  resolution,  under  provisions  of  25  &  26  Vict. 

c.  89,  ss.  129, 138;  jurisdiction  of  Court  to  stay  actions  by  creditors  against 

company  commenced  after  passing  such  resolution,  1240;  liquidators  to 

give  creditors  access  to  proceedings,  1240. 
creditors'  costs  to  time  of  notice,  to  be  added  to  his  debt,  1240,  1241 ;  creditor 

who  had  signed  judgment  after  resolution  (of  which  he  had  notice)  to  wind 
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up  voluntarily  a  limited  company,  restrained  issuing  execution,  1240; 
creditor  restrained  proceeding  with  an  action  commenced  prior  to  the  resolu- 
tion, 1241. 

order  for  winding-up  hy  Gourt  of  Chancery ;  Judge  at  nisi  prius  will  not 
stop  further  proceedings  after  cause  called  on  and  jury  sworn,  1240. 

creditors  having  no  notice  of  a  petition  for  winding-up,  obtaining  judgment 
and  issuing  execution  and  sheriff  taking  possession  before  order  made ;  not 
restrained,  1241. 

if  a  winding-up  petition  is  about  to  he  heard.  Court  will  restrain  actions 
upon  motion  ex  parte,  1252. 

sheriff  in  possession,  at  time  of  presenting  petition  for  winding-up  under  execur- 
tions  issued  by  several  judgment  creditors,  restrained  selling  until  hearing 
of  petition — the  order  on  the  petition,  1241 ;  where  goods  of  a  limited 
company  (never  registered)  were  seized  by  a  land  fide  execution  eight  days 
before  petition  presented,  creditor  not  restrained  proceeding  to  sale,  1242  ; 

qusere,  whether  the  Court  has  jurisdiction,  unier  s.  201  of  Companies  Act,  1862, 
to  restrain  a  sale  where  execution  has  been  perfected  by  seizure  before 
petition  presented,  1242 ;  sheriff  entitled  to  his  costs  of  the  motion,  but  not 
of  the  appeal,  1242. 

judgment  creditor  issuing  a  fi.  fa.,  but  before  execution  levied  winding-up 
order  obtained  and  official  liquidator  appointed,  restrained  proceeding  to 
execution,  1242. 

winding-up  of  affairs  of  company ;  plaintiff  {^provisional  committeeman)  called 
upon  to  pay  stipulated  contribution ;  creditor  put  forward  to  bring  action 
for  amount  due ;  action  restrained  upon  plaintiff  bringing  money  into 
Court,  1243. 

contributory.  Court  will  not  entertain  application  to  stay  winding-up  pro- 
ceedings unless  applicant  admits  himself  to  be  a,  1249. 

sect.  87  of  Companies  Act,  1862,  does  not  stop  the  suit  against  any  one  but 
the  company,  1249. 

application  for  leave  to  continue  proceedings  against  a  company  being  wound 
up,  where  to  be  made,  1250. 

register  of  shares,  application  to  rectify,  by  a  party  to  whom  directors  agreed 
to  transfer  a  given  number  of  fully  paid-up  shares,  1250. 

distress  for  rent,  Court  has  jurisdiction  under  Companies  Act,  1862,  ss.  87, 
163,  to  permit,  on  property  of  company  in  possession  of  ofiBcial  liquidator, 
but  refused  (here),  1250. 

attorney  of  client — a  shareholder  sued  unsuccessfully  by  liquidator — is  entitled 
to  a  lien  on  a  judgment  signed  by  the  client  for  the  amount  of  his  taxed 
costs  of  the  action,  1250. 

leave  to  appeal,  after  the  twenty-one  days  limited  by  s.  124  of  Companies 
Act,  1862,  refused,  notwithstanding  a  contrary  decision  by  a  Judge  of  co- 
ordinate jurisdiction,  in  an  analogous  case,  1251. 

garnishee  order  obtained  against  an  alleged  debtor  (denying  his  debt)  to  a 
company  against  whom  judgment  had  been  recovered — action  by  creditor 
against  the  alleged  debtor — company  ordered  to  be  wound  up — liquidator 
appointed — injunction  to  restrain  proceedings  at  Law  refused — order  in  case 
creditor  recovered  a  verdict,  1251. 

official  liiiuidator  insisting  on  prosecuting  an  action  contrary  to  wishes  of 
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majority  of  creditors,  where  it  is  certain  there  will  be  a  deficiency  of  assets, 
will  be  removed,  1252. 
See  Companies  ;  Liens. 

WITNESS, 

cross-examination  of,  in  open  Court,  when  done,  1295. 

WOODWARD  OR  FORESTER  OF  THE  CROWN, 

is  an  ofBoe  of  trust,  43 ;  not  assignable  without  license,  44. 

WRITS, 

qusere,  whether  Equity  will  relieve  against  surprise  in  service  of,  1067. 

WRIT  OF  ASSISTANCE :  See  Teovbb. 


INDEX 

TO 

INJUNCTIONS  AT  COMMON  LAW. 


ACCOUNT, 

of  profits — in  action  for  infringement  of  patent — powers  of  the  Courts  of 
Common  Law  under  s.  42  of  the  Patent  Law  Amendment  Act,  1852 
(15  &  16  Vict.  c.  83),  as  to  directing  an  account  of  profits,  1350 ;  during 
what  time  and  under  what  circumstances  the  Common  Law  Courts  caa 
direct  an  account  of  profits,  1350. 

ADMIEALTT,  COURT  OP  :  See  Stating  Proceedings,  &c. 

ADMISSION  OP  CARRIER  OP  PASSENGERS  AND  GOODS  TO  STATION 
OP  RAILWAY, 
no  action  against  company  for  refusing,  1354. 

AGENT  OP  COMPANY, 

permitted  to  act  on  general  orders  for  delivery  of  goods — common  carrier 
^required  to  produce  special  orders,  is  an  undue  prejudice,  &c.,  to  com- 
plainant, and  undue  preference,  &c.,  to  company,  1358. 
charging  less  for  goods  consigned  through  the  company's  own  agent  than 
when  consigned  by  others,  is  ground  for  an  injunction,  1358. 

ARBITRATOR :  See  Injunctions  under  Common  Law  Procedure  Act,  1854. 

ATTACHMENT, 

plaintiff  can  apply  at  any  time  for,  1368  ;  semh.  during  long  vacation  to  a 
judge  at  chambers,  1368. 

costs  of:  See  Injunction  under  Common  Law  Procedure  Act,  1854. 

an  attachment  for  non-compliance  with  an  injunction  granted  under  17  &  18 
Vict.  c.  31,  s.  3,  will  not  issue  where  steps  have  been  taken  by  the  com- 
pany with  a  view  fairly,  &c.,  to  carry  into  effect  the  injunction,  1373. 

writs  of  injunction  against  a  cor^joration— how  enforced  against  a  corpo- 
ration, enactment  as  to,  s.  33  of  Common  Law  Procedure  Act,  I860., 
1373. 

B. 

BRANCH  LINES  :  See  Rates. 

branch  line,  complaint  by  proprietors  of,  as  to  insufficiency  of  number  of 
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trains  stopping  at  junction,  and  inconvenience  of  times — what  necessary 
to  shew,  1354. 
company  working  main  line  refusing  third-class  retitrn  tickets  to  branch 
line,  1354. 


0. 

CAB  PROPRIETOR, 

grant  of  exclusive  right  to  have  cabs  of,  standing  at  station,  &o.,  (here)  no 
injunction  granted  to  another  cab  proprietor  who  had  been  refuged  leave, 
1355. 
Bee  Fly  Peopeietoes. 

CANALS :  See  Railway  and  Canal  Teapfic  Act,  1854. 

CARRIER, 

also  acting  as  superintendent  of  goods  traffic — permitted  by  company  to  hold 
himself  out  as  their  agent  for  receipt  of  goods,  &c.,  and  bis  oiBce  the  re- 
ceiving office  of  company — without  conditions  required  of  all  other  carriers 
— is  undue  preference,  1364. 

no  injunction  under  Common  Law  Procedure  Act,  1854,  ss.  79,  82,  to 
restrain  railway  company  charging  for  carriage  of  goods  "  otherwise  than 
equally  with  all  other  persons,  &c.,"  plaintiff  has  his  remedy  in  Common 
Pleas  or  Chancery,  1369. 

See  Admission  of,  &c. 

CATTLE, 

contract  as  to  carrying,  conditions  in,  (Railway,  &c..  Traffic  Act,  1854) ..  1353. 

COALS— COLLIERIES, 

merchant  refused  (here)  injunction  to  enjoin  company  to  afford  same  facilities 
for  receiving,  &o.,  coals,  as  afforded  to  certain  collieries,  1361 ;  but  where, 
from  a  desire  to  introduce  a  certain  coke  into  a  county — there  were  certain 
agreements  for  carriage  of  coal  and  coke  at  a  lower  rate  than  their  ordinary 
charge — this  was  held  an  undue  preference,  1361. 

where  object  of  difference  of  rates  for  caiTiage  was  to  enable  the  dealers  of  one 
town  (whose  coal  came  by  rail)  to  compete  with  dealers  of  another  town 
(whose  coal  came  by  sea) — this  was  held  an  undue  preference,  1362. 

carrying  coals  along  the  railway,  from  a  colliery,  at  a  lower  rate  than  coals 
from  other  pits  in  same  locality  (here)  is  an  undue  preference,  1362. 

allotment  by  company  of  whole  of  space  available  for  coal  wharves  at  a 
station,  to  one  merchant,  who  did  not  use  more  than  half  the  space — 
application  by  other  merchants  to  enjoin  from  giving  exclusive  accom- 
modation— qucere  whether  an  undue  disadvantage  within  the  Act,  1363. 

there  is  no  obligation  on  a  railway  company  to  carry  goods  otherwise  than 
according  to  their  profession,  1363 ;  to  what  they  may  restrict  their  coal 
traffic,  1363. 

railway  companies  are  not  common  carriers  of  coal,  1363. 

COMMON  LAW  PROCEDURE  ACT,  1854  ..1365— 1369. 

by  this  Act  the  jurisdiction  at  Law  is  in  certain  cases  made  concurrent  with 
Courts  of  Equity,  1365. 
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COMMON  LAW  PEOOEDUEB  ACT,1854:..1365— 1869— continued. 

this  Act  does  not  give  Courts  at  Law  power  to  grant  an  injunction  against  a 

threatened  injury,  but  only  where  the  wrong  is  commenced,  1366. 
what  the  injunction  must  be  founded  upon,  1366. 

COMMON    LAW   PROCEDURE    ACT, ;  1852.,  1369— 1371 :    See    Staying 
Pbocebdings. 

COMMON  LAW  PROCEDURE  ACT,  1854..  1365— 1369:  -See  Patent. 

COMMON  LAW  PROCEDURE  ACT,  1860 ..  1373, 1374. 

CONDITIONS :  See  Special  Contbact. 

CONTINUOUS  LINE  OP  RAILWAYS  :  See  THBOuan  Trains,  &c. 

CORPORATION :  See  Attachment. 

COSTS  : 

rule  under  Railway,  &o.,  Traffic  Act,  1854,  moved  without  mention  of  costs, 

made  absolute  without  costs,  1372. 
asking  by  the  rule  more  than  entitled  to,  company  partially  wrong,  costs 

refused  to  both  sides,  1372. 
if  railway  company  has  so  acted,  as  to  render  it  proper,  &c.,  to  come  to  Court 

under  17  &  18  Vict.  c.  31,   Court,  as  a  general  rule,  makes  the  rule 

absolute  with  costs,  1372. 
order  for  injunction  under  s.  82  of  Common  Law  Procedure  Act,  1854,  silent 

as  to  costs,  writ  issued  to  restrain,  &c.,  and  also,  under  s.  32  of  Common 

Law  Procedure  Act,  1860,  for  payment  of  costs,  plaintiff  not  allowed  to 

proceed  to  recover  costs  of  injunction  before  trial,  1372. 
costs  under  the  Railway,  &c..  Traffic  Act,  1854,  are  in  the  discretion  of  the 

judge  at  chambers,  1373. 
costs  of  preparing,  &c.,  writ  of  injunction  or  mandamus — how  payment  enforced 

— enactment  as  to  s.  32  of  Common  Law  Procedure  Act,  I860..  1373. 
See  Injunction  undbb  Common  Law  Pbocedube  Act,  1854. 

COVENANT, 

breach  of,  by  under-tenant  building  a  wall  contrary  to  covenant,  no  injunc- 
tion, 1366. 


D. 

DAMAGE, 

for  loss  of  package,  condition  as  to  time  for  claim  (Railway,  &c.,  Traffic  Act, 
1854),  1353. 

DAMAGES, 

plaintiff  suing  for  liquidated,  on  breach  of  agreement — not  allowed  to  join 

therewith  a  claim  for  an  injunction,  1368. 
so  where  the  sum  recovered  is,  on  construction  of  an  agreement,  the  measure 

of  damages,  1368. 

DECLARATION  CLAIMING  A  WRIT  OP  INJUNCTION, 

if  not  disclosing  facts  shewing  clearly  there  could  not  be  an  injunction, 
defendants  not  allowed  to  demur,  1367 ;  a  claim  in  a  declaration  for  an 
injunction  cannot  be  met  by  a  plea  before  trial,  1367. 
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DELAY ;  See  Loss  of  Markets,  &c. 
DBMUREBR :  See  Deolaeation. 
DOCK, 

railway  company  required  by  an  Act  to  maintain  an  old  dock  at  given  depth 
— failure  to  perform  this  duty — not  a  subject  of  redress  under  17  Sc  18 
Vict.  0.  31. 


E. 

EJECTMENT, 

the  Common  Law  Procedure  Act,  1854,  does  not  extend  to,  1367. 
ELECTION, 

electing  to  proceed  in  Equity :  See  Stating  Peooebdings,  &c. 

F. 

FLY  PROPRIETORS, 

grant  to  limited  number  of,  exclusive  right  to  ply  for  hire  within  station,  no 
injunction  granted  to  a  proprietor  excluded,  1355. 

FORMS  OF  PROCEEDINGS  AND  PROCESS, 

under  Railway  and  Canal  Traffic  Act,  1854,  v^here  to  be  found,  1352. 


G. 

GENERAL  ORDERS  FOR  DELIVERY  OF  GOODS :  See  Agent  op  Company. 

GOODS, 

carrying  for  one  at  less  rate  than  for  another,  where  a  railway  is  justified  in, 
1356. 

a  railway  company  has  no  right  to  impose  a  charge  for  conveyance  of  goods 
to  station,  &c.,  where  customer  does  not  require  such  service,  1357. 

all  goods  of  a  certain  class,  secret  engagement  with  certain  persons  in  a  town 
to  carry,  at  lower  rates  than  for  another  party  (here)  an  undue  preference, 
1358. 

unloading  goods  from  trucks  of  one  person  at  lower  rate  than  for  another, 
where  no  injunction,  1359. 

admitting  goods  brought  to  station  by  an  agent  of  company  (charging  a 
higher  rate  at  a  later  hour)  than  the  goods  of  the  public  generally,  intended 
for  same  train,  is  an  undue  preference,  1359. 

company  restrained  requiring  other  carriers  to  bring  their  goods  to  station  at 
an  earlier  hour  than  they  received  goods  delivered  at  their  own  receivers' 
offices,  1359. 

closing  of  station  gates  at  a  given  time  against  receipt  of  goods,  but  admission 
of  company's  vans  at  a  later  hour  and  forwarding  goods,  is  an  undue  pre- 
ference, 1360  ;  sed  qumre,  if  it  were  necessary  for  the  public  convenience, 
1360;  et  JM^E?•e,  where  the  waggons  of  the  company  which  had  been 
delayed,  or  in  which  goods  had  been  previously  sorted,  and  were  ready  for 
transmission,  were  admitted,  1360. 
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GOODS — continued. 

a  railway  company  is  not  justified' in  depriving  any  one  of  the  natural  advan- 
tages of  proximity,  by  allowing  another  the  expense  in  connecting  his  place 
with  railway,  in  reduced  charge  of  carriage,  1363. 
See  AasNT,  &c.;  Oabbibe  ;  Spboial  Agkbembnts,  &c. 

I. 

ILLEGAL  ACT :  See  Injckotions  undbe  Common  Law  Pbocedueb  Act. 

INJUNCTION, 

before  applying  for,  against  a  railway  company,  full  representation  of  the 

grievance  ought  to  be  made,  1372. 
writ  of  injunction  granted  upon  affidavit,  &c.,  of  plaintiff,  stating  unless  writ 
granted  he  should  sustain  considerable  loss  before  action  would  be  tried, 
terms  of  granting  writ,  1374. 

INJUNCTIONS  UNDER  COMMON  LAW  PEOCEDURB  ACT,   1854 

an  injunction  under  this  Act  must  be  founded  on  a  continuing  contract,  or  an 

injury  to  property  of  a  permanent  nature,  1366. 
sernb.  an  injunction  under  the  powers  conferred  by  s.  82  of  this  Act  will  not 

be  granted  as  a  matter  of  course,  where  a  legal  right  has  been  invaded, 

1366. 
/the  circumstances  of  the  case  will  be  taken  into  consideration,  1366. 
no  injunction  granted  which  would  call  on  defendant  to  do  an  illegal  act, 

1366. 
in  what  cases  injunctions  have  been  obtained  under  this  Act,  1367. 
ejectments,  actions  of,  are  hot  included  in,  1367. 
the  injunction  is  continuing,  until  got  rid  of  by  defendant,  1367 ;  even  after 

a  reference  to  an  arbitrator  (on  motion  for  an  attachment),  and  alteration 

&c.,  in  accordance  with  arbitrator's  recommendations,  1368  ;  the  costs  of 

the  rule  for  an  attachment  in  this  case,  1368. 

INJUNCTIONS  UNDER  PATENT  LAW  AMENDMENT  ACT,  1349,  1350: 
See  Patent. 

INSPECTION  UNDER  PATENT  LAW  AMENDMENT  ACT,  1852, 

application  to  inspect  defendant's  machinery,  under  s.  42,  may  be  made 
before  delivery  of  declaration,  1349  ;  not  granted  as  of  course,  1349  ;  nor 
without  shewing  it  to  be  material,  1349 ;  the  inspection  intended  is  an 
inspection  of  the  instrument  or  machinery  manufactured  or  used,  not  an 
inspection  of  books,  1350. 

J. 

JUNCTION, 

place  of  shelter,  no  providing  of,  for  passengers  on  branch  line,  1355. 

L. 

LIQUIDATED  DAMAGES :  'See  Damaobs. 

LEGAL  RIGHT, 

upon  invasion  of,  semh.  injunction  not  granted  under  Common  Law  Pro- 
cedure Act,  1854,  as  matter  of  course,  1366. 
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LOSS  OF  MARKET  OR  DELAY, 

condition  as  to  (Railway,  &o.,  Traffic  Act,  1854),  1353. 


M. 

MARKET :  See  Loss  of,  &c. 

MILEAGE  RATE :  See  Special  ob  Mileage  Rate. 


O. 

OMNIBUS, 

grant  of  exclusive  privilege  to  one  omnibus  proprietor  of  driving  his  vehicle 
into  the  station-yard,  &c.,  an  undue  and  unreasonable  preference,  1355. 


P. 

PACKAGE, 

condition  as  to  loss,  &c.,  of  (Railway,  &c..  Traffic  Act,  1854),  1353. 

PARCELS, 

separate,  containing  same  article,  directed  to  same  person,  company  charging  a 
tonnage  or  lower  rate,  but  similar  parcels  addressed  to  several  jjersons,  com- 
pany charging  a  higher  or  parcels  rate,  such  charges  held  not  unreasonable, 
1359. 

PASSENGERS  :  See  Junction  ;  Rates. 

PATENT  LAW  AMENDMENT  ACT,  1852..  1349,  1350. 

PATENT,  INJUNCTION  IN  ACTION  FOR  INFRINGEMENT  OF,  under 
s.  82  of  Common  Law  Procedure  Act,  1854 :  only  a  rule  nisi  in  the  first 
instance,  1349 ;  vrhat  done  on  cause  being  shewn,  1349  ;  the  same  relief 
under  Patent  Law  Amendment  Act,  1852,  s.  42. 

PHOTOGRAPHIC  PORTRAITS,  COPIES  OF  :  See  Property. 

PLEA :  See  Dbclakation,  &c. 

PRECEDENTS, 

gusere,  whether  cases  under  the  Railway  and  Canal  Traffic  Act,  1854,  pre- 
viously decided,  are  binding  as  precedents,  1360. 

PROPERTY, 

one's  own,  there  is  a  common  lav?  and  legal  right  to  the  exclusive  right  of 
using,  and  a  party  is  entitled  to  restrain  the  infringing  such  right,  by 
making  and  selling  copies  of  photographic  portraits,  1369. 

PROXIMITY,  NATURAL  ADVANTAGES :  See  Goods. 


R. 

RAILWAY  AND  CANAL  TRAFFIC  ACT,  1854 ..  1350— 1364. 

the  design  of  this  Act  stated,  1364 ;  not  intended  to  apply  to  the  case  of  a 
breach  or  neglect  by  the  company  of  a  public  duty,  already  susceptible  of 
redress  by  mandamus  or  indictment,  1364. 
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EAILWAY  COMPANY :  See  Injunction. 
RATES, 

for  conveyance  of  passengers,  inequality  of  charges  by  the  parent  company  to 
the  termini  of  two  branch  lines,  1354. 
RESTEAINT  OP  TRADE  :  See  SuEeBON. 
RULE, 

calling  on  railway  company  to  shew  cause  why  they  should  not  act  in  com- 
pliance with  the  Railway  Traffic  Act,  1854,  is  too  vague,  1372. 
See  Costs. 

S. 
SEASON  TICKETS, 

Injunction  refused  to  compel  the  issuing  of,  between  a  given  town  and  L.  on 
same  terms  as  those  issued  between  another  town  and  L.,  1364. 
SHAREHOLDERS, 

lon&flde  disposing  of  shares  after  verdict  and  judgment,  and  before  notice  of 
application   for  injunction — injunction  to  restrain    continuing    nuisance 
refused,  1369. 
SHELTER,  PLACE  OP :  See  Junction. 
SPECIAL  AGREEMENTS— CONTRACT, 

s.  7  of  Railway  and  Canal  Trafl&c  Act,  1854,  does  not  prevent  railway  com- 
pany making,  as  to  terms  upon  which  the  company  will  carry  goods,  1353  ; 
provided  the  contract  be  "  just  and  reasonable  "  and  signed  by  party  sending 
goods,  1353. 
what  conditions  were  held  just  and  reasonable,  1353. 
what  conditions  were  held  unjust  and  unreasonable,  1353. 
where  a  railway  company  may  enter  into  special  agreements  securing  advan- 
tages to  individuals  in  carriage  of  goods  upon  railway,  1356. 
a  special  contract  to  carry  goods,  though  not  signed  by  consignor,  is  binding 
upon  a  railway,  as  it  is  not  within  the  Railway,  &c..  Traffic  Act,  1854  . . 
1364. 
SPECIAL  OR  MILEAGE  RATE, 

condition  as  to  (Railway,  &c..  Traffic  Act,  1854),  1353. 
STAYING  PROCEEDINGS   UNDER  COMMON   LAW  PROCEDURE.  ACT, 
1852, 
s.  226,  proceedings,  &o.,  in  any  Court  of  Law  or  Equity,  contrary  to  injunc- 
tion, &c.,  of  another  Court,  stayed  upon  production  of  writ,  &o.,  1369. 
this  section  only  applies  to  the  superior  Courts  of  Law  and  Equity,  and  not 

to  the  Court  of  Admiralty,  1370. 
the  Court  will  not,  under  s.  226,  prevent  defendant  from  proceeding  to  obtain 
judgment  in  an  action  for  his  costs,  where  plaintiff  has  elected  to  proceed 
in  Equity,  1371. 
a  Court  of  Common  Law  will  enforce  an  order  for  an  injunction  restraining  an 
action,  although  no  writ  of  injunction  has  been  actually  issued,  1371, 1322 ; 
but  a  Court  of  Common  Law  will  not  stay  an  action  on  the  ground  that 
there  is  a  suit  pending  in  which  the  same  demand  comes  in  question,  where 
the  Court  of  Equity  has  not  stayed  the  action  by  an  injunction,  1371, 1322. 
SURGEON, 

agreement  not  to  practise  as,  within  five  miles  of  C,  is  not  void  in  restraint 

'  of  trade,  1368. 

5  G 
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T. 

TARIFF, 

sanctioned  by  Common  Pleas,  under  which  a  company  was  to  carry  coals  from 
one  place  to  another  at  a  lower  rate  than  the  ordinary  one,  upon  consigning 
a  given  quantity  in  a  given  number  of  trucks,  no  injunction  to  restrain 
carrying  a  less  quantity  by  dividing  the  train  at  an  intermediate  place, 
1361. 

THIRD-CLASS  RETURN  TICKETS, 

refusing  to  grant,  to  branch  line :  See  Branch  Lines. 

THROUGH  TRAINS  ON  A  CONTINUOUS  LINE  OF  RAILWAYS, 

to  enforce  running  of,  what  must  be  shewn,  1355  ;  and  where  the  Court  will 
not  interfere  at  instance  of  an  individual,  1355. 

TRAINS, 

insuiBoiency  of  number  stopping,  and  inconvenience  of  times :  See  Beanch 
Lines. 


U. 

UNDUE  OR  UNREASONABLE  PREFERENCE, 

within  Railway,  &c..  Traffic  Act,  1854,  defined  ;  1354. 

in  dealing  with  the  iirst  branch  of  17  &  18  Vict.  c.  31,  s.  2,  prohibiting  giving 

undue  preference,  &c.,  the  fair  interests  of  the  company  are  to  be  taken  into 

the  account,  1361. 
carrying  from  one  place  to  another  on  main  line  for  one  customer  at  lower 

rates  than  for  other  customers  of  goods  of  same  quality  and  quantity,  is  an 

undue  preference,  1356. 
charge  for  carriage  to  one  of  same  sum  as  for  carriage,  collection,  &c.,  to 

another,  is  an  undue  preference  and  an  undue  prejudice,  1357. 

UNLOADING  GOODS  FROM  TRUCKS :  See  Goods. 
UNREASONABLE  PREFERENCE  :  See  Ukdue,  &c. 


ADDENDA. 


Oases  Published  since  the  Pbintino  of  the  eespeotive  Subjects. 


ACCOUNT.     Wilson  v.  Ferrand,  L.  R.  13  Eq.  363, 
AGREEMENTS— Singer.     Mapleson  v.  Bentham,  20  W.  R.  176. 

BANK  OP  ENG-LAND.     Prosser  v.  Oovernor,  &c.,  of  tie  Bank  of  England, 

20  W.  R.  362. 
BUILDINGS— Metropolis  Local  Management  Act,  1862  (25  &  26  Vict.  c.  102), 

ss.  75, 107.    BmtionY.  Vestry  of  St.  George's,  Hanover-square,  L.  R.  13  Bq. 

339. 
BUSINESS.    Labouchere  v.  Dawson,  L.  R.  13  Eq.  322. 

CANAL  COMPANIES  :  See  Phactice. 

CHILDREN,  CUSTODY  OP.     HamUton  v  Hector,  L.  R.  6  Ch.  701. 

COMMON,  RIGHT  OP.  Commissioners,  &c.,  of  London  v.  Glasse,  20  W.  R. 
108,  516 ;  Warrich  v.  Queen's  College,  Oxford,  L.  R.  6  Ch.  716  (affirming 
S.  C.  p.  47,  ante)  ;  Belts  v.  Tliompson,  L.  R.  6  Ch.  732  (affirming  S.  C.  p.  47, 
ante). 

COMPANIES— Shareholder— Soripholder.  Mclllwraith  v.  Dublin  Trunk  Con- 
necting Eailw.  Co.,  L.  R.  7  Ch.  134 ;  25  L.  T.  (N.S.)  776  ;  Ward  v.  Wolver- 
hampton Waterworks  Company,  L.  R.  13  Eq.  243. 

COPYRIGHT — Reprints,  where  copyright  expired.     Black  v.  Murray,  9  Scotch 
Sess.  Cas.  3rd  Series,  341. 
See  Maps. 

CORPORATIONS.  Ward  v.  Wolverhampton  Waterworks  Company,  L.  R.  13 
Eq.  243. 

Laches — Acquiescence.     Mayor  of  London,  &c.  v.  Sandon, 

&c.,  26  L.  T.  (N.S.)  86. 

COVENANT,  breach  of.  Kilbey  v.  Haviland,  19  W.  R.  698 ;  24  L.  T.  (N.S.) 
353. 

DELAY  :  See  Nuisances. 

DESIGNS— Registration  of  sample.     Thorn  v.  Syddall,  20  W.  R.  291 ;  26  L.  T. 

(N.S.)  15. 
Appearance  of  article  not  actually  identical.  M'Crea  v.  Holdsworth, 

L.  R.  6  Ch.  418. 
DRAMATIC  PIECE,  REPRESENTATION  OP  :  See  Publication,  &o. 

EXCHEQUER,  COURT  OP— Equitable  jurisdiction  of,  in  matters  concerning 
Revenue.     Attorney- General  v.  Barker,  26  L.  T.  (N.S.)  34 ;  20  W.  R.  509. 

GOODWILL.     Lahouchere  v,  Dawson,  L.  R.  13  Eq.  322  ;  20  W.  R.  309. 
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HUSBAND    AND  WIFE— Separation  deed— Proceedings   in  Divorce  Conrt, 
Flower  v.  Flower,  20  W.  R.  231. 

INCLOSTIRB    COMMISSIONERS  —  Restraining   application  to.      Tdford  v. 
Metropolitan  Board  of  Works,  20  W.  R.  481  ;  26  L.  T.  (N.S.)  151. 

LANDSCAPES— 7  Geo.  3,  c.  38.     Stannard  v.  Harrison,  24  L.  T.  (N.S.)  570. 
LIGHT— LIGHT  AND  AIR.     jLadyman  v.  Grave,  L.  R.  6  Ch.  763 ;  25  L.  T. 

(N.S.)  52  ;  19  W.  R.  863  (reversing  S.  C.  p.  466,  ante) ;  Kelk  v.  Pearson,  L.  R. 

6Ch.  809  ;  24  L.  T.  (N.S.)  890  ;  19  W.  R.  665. 
LUNACY.     Wynne,  In  re,  L.  R.  7  Cii.  229. 

MAPS — Bird's-eye  view  of  a  seat  of  war.     Stannard  v.  Lee,  L.  R.  6  Ch.  346  ; 

40  L.  J.  (Ch.)  489;  24  L.  T.  (N.S.)  459 ;  19  W.  R.  615. 
METROPOLIS   LOCAL   MANAGEMENT   AMENDMENT    ACT— Building 

beyond  line.  Brutton  v.  Vestry,  &c.,  of  St.  George's,  Hanover  Square,  41  L.  J. 

(Ch.)  134. 
METROPOLITAN  BOARD  OF  WORKS— THAMES  EMBANKMENT  ACT, 

1862 — Compensation.     The  Metropolitan,  &c,,  v.  The  Marquess  of  Salisbury, 

20  W.  R.  507. 
MINERALS— ^«.-(?ere.  v.  Barker,  20  W.  R.  509. 
Charter  reserving,  tunnel  through,  for  conveyance  of  other  minerals. 

Hamilton  (Duke  of)  v.  Graham  of  Camhuslang,  L.  R.  2  Sc.  Ap.  166. 
MINES— MINERALS.      Hext  v.   Gill,  20  W.  R.  520;  Jegon  v.  Vivian  L.  R. 

6  Ch.  742  (afarming  S.  C.  p.  60,  ante) ;   Wright  v.  Pitt,  L.  R.  12  Eq.  408. 

NUISANCES— Noxious  efduvia  and  noise.     GuTlick  v.  Tremlett,  20  W.  R.  358. 
Noise  of  steam-hammer — Public  nuisance.     Boskell  v.    Whit- 
worth,  19  W.  R.  804. 

Smoke  and  vapours — Glass-works — Delay.      Savile  v.  Kilner, 


26  L.  T.  (N.S.)  277. 

PARLIAMENT,  APPLICATIONS  TO  :  <See  Inolostjre  Commissioners. 
PARTNERSHIP— Name  of  outgoing  partner.     Scott  v.  Sowland,  20  W.  R.  508. 
PATENTS — Foreign-made   article — User  in   England.,  &c.     Neilson   v.   Beits, 

L.  R.  5  H.  L.  0.  1 ;  40  L.  J.  (Ch.)  307 ;  19  W.  R.  1121. 
Largeness  of  claim — Issues,  &c.  Arnold  v.  Bradbury,  L.  R.  6'Ch.  706. 

See  PUBLICATIOM,  &o.  (post). 
PRACTICE— Costs— Unsuccessful  motion.     Corcoran  v.  Witt,  L.  R.  13  Eq.  53  ; 

41  L.  J.  (Ch.)  67. 
Exceptions  to  answer — Sale  of  surplus  water  by  canal  company. 

Wilts,  cf'C,  Canal  Navigation  Company  v.  Swindon  Waterworks  Company,  20 

W.  R.  353. 

Injunction  directed  to  take  effect  at  a  period  subsequent  to  the  date 


of  decree.      Att.-Oen.  v.    Birmingham  Borough  Council,  19  W.  R.  561 ; 
24  L.  T.  (N.S.)  224. 

Costs  of  evidence.     Stempson  v.  Jepson,  18  W.  R.  962. 

Inspection   of  documents— Suit   to  restrain   nuisance.      Att.-Gen. 


V.  Whitwood  Local  Board;  Att.-Oen.  y.  Castleford  Local  Board,  ^0  L.  J. 
(Oil.)  592;  19  W.  R,  1107 
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PRINCIPAL   AND  SVKE'IY— Oriental  Financial   Corporation  v.   Overend, 
Gurney,  &  Co.,  L.  E.  7  Oh.  142  ;    20  W.  E.  253;    25  L.  T.  (N.S.)  813  ; 
(reversing  S.  C,  p.  1137,  ante). 
PUBLICATION  OF  STATEMENTS,  &c.— Circular  issued  by  patentees.     Rol- 
lins V.  Einhs,  L.  E.  13  Eci.  355 ;  20  W.  E.  287 ;  26  L.  T.  (N.S.)  56. 

, Property  in    literary  works    before 

publication — ^Eepresentation  of  a  dramatic   piece.     Palmer  v.  Bewitt,  23 
L.  T.  (N.S.)  823: 

RAILWAY  COMPANIES— Lien  of  unpaid  vendor.  Lycett  v.  Uttoxeter  Rail- 
way Company,  L.  E.  13  Eq.  261 ;  25  L.  T.  (N.S.)  870  (not  following  St. 
Germans  (Earl)  v.  Crystal  Palace  Bailw.  Co.,  p.  916,  ante). 

Siding — Specific   performance.      Greene  v.    West 

Cheshire  Bailw.  Co.,  L.  E.  13  Eq.  44  ;  41  L.  J.  (Ch.)  17. 

Eailways  Clauses  Consolidation  Act,  1845,  s.  92 — 


Eunning  engines,  &c.,  over  line  upon  payment  of  tolls.     The  Powell,  Duf- 
fryn  Steam  Coal  Company  v.  Taff  Vale  Railway  Company,  20  W.  E.  460. 
Stopping  trains  at  a  station.     Phillips  v.  Great 


Western  Railway  Company,  20  W.  E.  409  ;    26  L.  T.  (N.S.)  157  (reversed 
20  W.  E.  562). 

Agreement  as  to  taking  land — Possession — Notice 


to  treat,  &o.      Kemp  v.  South-eastern  Railw.  Co.,  41  L.  J.  (Ch.)  50  ;   20 
W.  E.  306  ;  25  L.  T.  (N.S.)  622  ;  26  L.  T.  (N.S.)  111. 

Bridge  over  river,  tolls  for — Eailway  bridge  over. 


Jones  V.  Stanstead,   Shefford,  and   Chamhley  Railivay   Company,  41  L.  J. 
(P.  C.)  19. 

Stopping  up  streets.     Attorney- General  v.  Great 


Eastern  Bailw.  Co.,  41  L.  J.   (Oh.)  202  ;  25  L.  T.  (N.S.)  867  (reversed, 
Weekly  Notes,  1872,  p.  84). 

SECEETS,  TEADE.    James  v.  James,  20  W.  E.  434. 

SHAREHOLDER.  Mclllwraith  v.  Dublin  Trunk  Connecting  Railway  Com- 
pany, L.  E.  7  Oh.  134. 

SHIPPING,  &o.— Charterparty,  &c.     Peek  v.  Larsen,  L.  E.  12  Eq.  378. 

SINGEES :  See  Agkbembnts. 

STAYING  PROCEEDINGS  (pending  proceedings  in  French  Courts).  Wilson 
V.  Ferrand,  L.  E.  13  Eq.  363. 

TEADE  MAEKS.     Ford  v.  Foster,  20  W.  E.  311 ;   Upmann  v.  Elkan,  L.   E. 

7  Oh.  131 ;  41  L.  J.  (Ch.)  246 ;   25  L,  T.   (N.S.)  813 ;  20  W.  E.  131 

(afBrming  S.  C.  p.  1341). 
interim  injunction — delay.  Isaacson  v.  Thompson,  41 L.  J.  (Oh.) 

101. 
"original " — restraining  use  of  term.     Cocks  v.  Chandler,  L.  E. 


11  Eq.  446  ;  40  L.  J.  (Oh.)  575  ;  24  L.  T.  (N.S.)  379  ;  19  W.  E.  493. 
«Glenfield"  —  "Glenfield   Starch."      Wothtrspoon  v.    Currie, 


Weekly  Notes,  1872,  p.  83  (reversing  S.  0.  p.  347,  ante). 
WAY,  EIGHT  OF.     Cousens  v.  Rose,  L.  R.  12  Eq.  366. 


ALPHABETICAL  LIST  OF  THE  NAMES  OF  THE  OASES 
IN  THE  ADDENDA. 


Arnold  v.  Bradhwry — Patents,  issues,  &o. 

Att.-Oen.  V.  Barker — Exchequer,  equitaWe  jurisdictiou  of  Court  of — Minerals. 

V.  Birmingltam   (Bbrough   Council) — Practice  —  Time   of  injunction 

taking  effect. 

V.  Castleford  Local  Board — Practice — Inspection  of  documents. 

V.  Great  Eastern  Bailway  Company — Railway  companies — Stopping 


up  streets. 
V.  Whitwood  Local  Board — Practice — Inspection  of  documents. 


Belts  V  Thompson — Common,  right  of. 
Blach  V.  Murray — Reprints. 

Brutton  v.   Vestry  of  St.  George's — Buildings — Metropolis  Local  Management 
Amendment  Act. 

Cochs  V.  Chandler — Trade  marks. 
Corcoran  y.  Witt — Practice — Costs. 
Cousens  v.  Base — Right  of  way. 

Duffryn  Steam  Coal  Company  v.  Taff  Vale  Bailway  Company — Railway  com- 
panies— Running  engines,  &c. 

Flower  v.  Flower — Husband  and  wife. 
Ford  V.  Foster — Trade  marks. 

Greene  v.  West  Cheshire  Bailway  Company — Railway  companies — Siding. 
Qullich  Y.  rremiZeii— Nuisances— Effluvia  and  noise. 

Eamilton  (Duke  of)  v.  Graham — Minerals,  reserving  tunnel  through. 
Hamilton  v.  fiecior— Children,  custody  of. 
Eext  V.  Gill—Umea—  Minerals. 

Isaacson  v.  Thompson — Trade  marks. 

James  v.  James — Secrets. 
Jegon  v.  Vivian — Mines. 

Jones  Y.  Stanstead,  &c.,  Railway  Company — Railway  companies — Bridge  over 
river. 

Kemp  V.  South  Eastern  Bailway  Company — Railway  companies,  agreement  as 

to  taking  lauds,  &c. 
Kilbey  v.  Ilaviland —Covenant. 
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Labouchere  v.  Dawson — Business — Goodwill. 

Ladyman  v.  Grave— Light — Light  and  air. 

London  {Mayor  of)  v.  Sandon — Corporations. 

London  {Commissioners  of)  v.  Olasse — Common,  right  of. 

Lycett  V.  Uttoxeter — Railway  companies — Lien  of  unpaid  vendor. 

Mclllwraith  v.  Dublin,  &e..  Railway  Company — Companies. 
M'Crea  v.  Uoldsworth — Designs. 
Mapleson  v.  Benfkam — Agreements. 

Metropolitan,  &c.,  v.  Marquess  of  Salisbury — Metropolitan  Board  of  Works — 
Compensation. 

Neilson  v.  Betts — Patents. 

Oriental   Financial   Corporation  v.    Overend,    Ourney,   &    Co. — Principal  and 
surety. 

Palmer  v.  Dewitt — Publication. 

Peek  V.  Larsen — Shipping,  &c. — Charterparty,  &c. 

Phillips  V.   Great  Western  Bailway   Company — Eailway  companies — Stopping 

trains. 
Prosser  v.  Governor,  &e.,  of  the  Bank  of  England — Bank  of  England. 

Bollins  V.  Sinks — Publication — Dramatic  piece. 
Boskell  V.  Whitworth — Nuisance — Noise. 

Savile  v.  Kilner — Nuisances — Smoke  and  vapour. 
Scott  V.  Bowland — Partnership — Name. 
Stannard  v.  Harrison — Landscapes. 
V.  Lee- 


Stempson  v.  Jepson — Practice — Costs  of  evidence. 

Telford  v.  Metropolitan  Board  of  Works — Inclosure  Commissioners. 
Thorn  v.  Syddall — Designs. 

Upmann  v.  Elkan — Trade  marks. 

Ward  V.  Wolverhampton  Waterworks — Corporations — Companies. 

Warrick  v.  Queen's  College,  Oxford — Common,  right  of. 

Wilson  V.  Ferrand — Account — Staying  proceedings. 

Wilts,  &c..   Canal  Navigation  Company   v.   Swindon    Waterworks  Company — 

Practice — Exceptioni  to  answer. 
Wotherspoon  v.  Currie — Trade  Marks. 
Wright  v.  Pi«— Mines. 
Wynne,  In  re — Lunacy. 


LONDON:    rRIN'lEP    UV  \\  11-L1A:m  CLOWES  AND  SONS,    STAMFORD   STREET 
ANU  CUAKING  CROSS. 


